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III. REPLY ARGUMENTS 

This dispute reduces to the following question:  if conduct triggers the 

Corps’ jurisdiction—further triggering derivative procedural mandates, are 

adversely affected citizens left with no recourse when the Federal Defendants fail 

to act?  The correct response is that there is recourse, because the Federal 

Defendants cannot abdicate duties, and Kennecott cannot benefit from their 

inaction.  

The Federal Defendants and Kennecott have bogged this case down, and 

obscured its focus, by injecting Heckler v. Chaney “enforcement” principles.  470 

U.S. 821 (1985).  This is, however, a straw-man.   

There is no reason for this Court to resolve whether there should be judicial 

recourse for the Corps’ refusal to enforce “violations” of the RHA or CWA.  The 

Corps’ more fundamental obligation to recognize the scope of obligations 

committed to its jurisdiction, has nothing to do with subsequent choices regarding 

whether to “enforce” penalties when private parties violate proscriptions within 

that jurisdiction.  See pp. 10-16 infra.     

Accordingly, the relevance of the RHA and CWA is that the Corps’ 

jurisdictional responsibilities have triggered separate procedural mandates under 

NEPA, the NHPA, and potentially ESA.  See pp. 30-32 infra.  The potency of this 

is such that the procedural mandates are not contingent upon whether the Corps 
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first wants to acknowledge Kennecott’s activities are within its jurisdiction or even 

agrees.  Because HMC can prove Kennecott’s activities are within the Corps’ 

jurisdiction, the Federal Defendants have no discretion to disregard the 

corresponding procedural mandates.    

This has been almost impenetrably muddled by the Federal Defendants’ and 

Kennecott’s off-point use of “enforcement” principles to propose the unthinkable:  

a rule that would prevent a federal court from ever scrutinizing an agency’s 

decision to forgo regulatory obligations when the agency proffers the justification 

it has no jurisdictional obligation to do so.     

By operation of the APA, or Mandamus Act, federal courts are empowered 

to review decisions of that kind.  See pp. 10-18 infra.  By suggesting otherwise, 

Kennecott and the Federal Defendants threaten to upset the system whereby 

judicial scrutiny first must occur, such that the derivative analysis of requirements 

in statutes such as NEPA, the NHPA, and ESA can ensue.     

Under the evidentiary record, not only was it proper for HMC to invoke 

these statutes, HMC should prevail, and the equitable considerations for 

preliminary injunctions warrant relief. 
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A. The Response Arguments Obscure the Relevant Considerations 

Kennecott and the Federal Defendants have characterized the factual record 

in a manner that conflates issues that, by law, are distinguishable.  HMC clarifies 

these issues before addressing the defects with their substantive arguments. 

1. The state proceedings are not probative of federal relief  

The relief HMC seeks is subject to the exclusive jurisdiction of federal 

courts.  See, e.g., 5 U.S.C. § 702.  Kennecott and HMC consequently have not 

previously litigated, nor has HMC previously sought relief regarding, whether the 

Corps’ RHA or CWA jurisdiction has been triggered or whether Kennecott must 

submit to derivative NEPA, NHPA, or ESA reviews.  Cf. Kennecott Response, p. 

6, n.2; 14; 15; 17-18.   

Kennecott nevertheless exhaustively discuses state-based proceedings to 

suggest outstanding federal requirements simply can be disregarded.  Provisions 

under state law admonish Kennecott this is incorrect.  See Page ID # 230, Part 632 

Permit, RE 8-4.    

Federal law in turn dictates state proceedings are not sufficient to satisfy 

federal mandates.  NEPA is particularly explicit in this regard, see 42 U.S.C. § 

4332(D), and the NHPA and ESA offer no qualification to their commands that 

federal agencies are responsible for evaluations under the statutes.  It consequently 

is untenable for Kennecott to suggest because it would prefer to avoid further 
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administrative scrutiny, its disregard of federal laws is inconsequential.  Indeed, 

although the Federal Defendants acknowledge the state record, not even they 

suggest they independently have verified the substance of any findings from those 

proceedings and or purport to adopt any of those findings.     

2. The relief HMC is pursuing is triggered by the Corps’ 
jurisdictional responsibilities, not enforcement powers 

The District Court’s failure to apply the proper legal principles in this matter 

can be traced to the Federal Defendants’ and Kennecott’s incorrect characterization 

of the relief HMC seeks.  The Federal Defendants, for instance, have attempted to 

characterize the relief as follows:  “[HMC] argued that the Corps violated the 

[RHA] and [CWA] by failing to require Kennecott to apply for permits under 

those statutes.”  Federal Response, pp. 13-14; p. 23.1   

Premised on characterizations of this kind, the Federal Defendants purport to 

distill the relief HMC seeks as follows:  “[HMC] . . . [seeks] an injunction ordering 

the Corps to require Kennecott to submit permit applications . . . .”  Federal 

Response, pp. 14, 23.  The District Court adopted this narrow view and perceived 

the sole issue requiring resolution was whether the “Corps has [a] mandatory 

permitting obligation that is subject to review under the APA.”  See id. at 15 (citing 

Page ID # 1637, Opinion, RE 48).  

                                                 
1 Kennecott essentially has parroted these characterizations.   
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  This does not reflect proper regard for the reasons HMC pleaded the RHA 

and CWA, or significance those statutes have to the relief to which HMC is 

entitled.  The context for HMC’s reliance on those statutes is that the procedural 

protections under NEPA, the NHPA, and possibly ESA, arise because Kennecott’s 

activities are subject to the Corps’ RHA and CWA jurisdiction.  See pp. 30-32 

infra.    

HMC’s averments regarding permitting “requirements,” “duties,” or 

“mandates” are not abstractions regarding only the issue of the Corps’  “mandatory 

permitting obligation[s].” The context for HMC’s averments is that the RHA and 

CWA permitting regimes are the practical expression of the jurisdiction Congress 

has committed to the Corps.  HMC therefore seeks review of the Corps’ decision 

not to exercise jurisdiction, because that decision runs afoul of the Corps’ 

obligations.  Cf. Opening Brief, p. 46.   

By decoupling the purposes for HMC’s reliance on the permitting programs, 

the Federal Defendants and Kennecott have perpetuated the erroneous notion that 

the permitting issue would need to be resolved only if the goal was to ascertain 

whether the Corps can be compelled to enforce RHA or CWA remedies.  HMC 

does not, however, have to rely upon any RHA or CWA remedies.  For reasons 

discussed below, it need only prove activities are within the Corps’ jurisdiction, 

because that alone gives rise to the NEPA, NHPA, and possibly ESA protections.   
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B. HMC Should Prevail on the Merits  

1. “Enforcement” principles do not insulate the Corps’  
Decision 

The Corps’ jurisdictional determination should be subject to review under 

doctrines specific to those determinations, but even if they are characterized as a 

enforcement decisions, the District Court erred by concluding there is no basis for 

judicial review.  

a. Legal doctrines regarding jurisdictional determinations 
apply  

Heckler “enforcement” principles do not apply to an inquiry into whether the 

Corps abused its discretion by concluding Kennecott’s activities are not within the 

Corps’ jurisdiction.  Although Heckler creates only a “presumption” against 

judicial review, 470 U.S. at 832-33; by concurrence, both Justices Brennan and 

Marshall expressed well-reasoned concerns regarding the now-evident 

misapplication of the presumption.  See id. at 839, 840.  None of the issues need to 

be resolved here, however, because HMC did not condition its requests for relief 

on whether the Corps’ failure to enforce RHA and CWA “violations” is actionable.   

HMC did not, for instance, plead the enforcement section of the RHA or 

implementing regulations.  See 33 U.S.C. § 413; 33 C.F.R., Part 326.  With respect 

to HMC’s CWA claims, HMC did not plead the enforcement provision in that 

statute or the regulations.  See 33 U.S.C. § 1319; 33 C.F.R., Part 326.  The scores 
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of cases both Federal Defendants and Kennecott have cited interpreting those 

provisions consequently are inapposite. 

The genesis of HMC’s claims arose from entirely independent jurisdictional 

mandates in RHA section 10, CWA section 404, and implementing regulations.  

With clarity, those provisions provide guidance regarding activities subject to the 

Corps’ jurisdiction.       

The Federal Defendants and Kennecott nevertheless discuss the RHA and 

CWA sections as if their only significance is they create imperatives for persons to 

apply for permits.  Federal Defendants, for instance, observe the prohibition 

against unauthorized work in RHA section 10 “is not directed at the Corps and 

does not direct the Corps to take any particular action.”  See Federal Response, pp. 

26, 31-32 (emphasis added).     

They propose a similar circumscription of the CWA’s significance:  “There 

is nothing in [section 404] . . . that requires the Corps to either issue or demand an 

application for a Section 404 permit.”  Federal Response, p. 34.   

They ignore, however, that beyond defining the type of conduct that is 

prohibited in the absence of permits, or that private persons must secure permits, 

the sections identify the federal agency that has the congressionally assigned 

jurisdictional responsibilities regarding conduct.  No one disputes that agency is 

the Corps.     
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As such, the “particular action” RHA section 10 and CWA section 404 

direct the Corps to take, is to act as the jurisdictionally responsible agency for 

conduct within the reaches of the statutes.  The Corps no doubt effectuates its 

jurisdictional charge in part by administering permitting programs, but the relevant 

issue regarding APA and Mandamus review is that Congress, through the statutes, 

has committed jurisdictional responsibilities to the Corps.   

Courts have power to scrutinize whether the Corps’ decisions are consistent 

with that jurisdictional charge.  Cf. Bd. of Pub. Instruction of Taylor Cnty. v. Finch, 

414 F.2d 1068, 1074 (5th Cir. 1969) (“The responsibility for construing the 

statutory authority rests with the judiciary.  Hence, an inquiry to determine if the 

agency has exceeded its statutory power is a constitutional obligation of the 

courts.”) (quoting Elgin, Joliet & E. R. R. v. Benj. Harris & Co., 245 F. Supp. 467, 

472 (N.D. Ill. 1965)) (emphasis added); Alliance To Save Mattaponi v. U.S. Army 

Corps of Eng’rs, 515 F. Supp. 2d 1, 8 (D.D.C. 2007) (“The ‘inaction’ here . . . is 

essentially a decision (i.e., an action) to indirectly approve a permit . . . .”); Golden 

Gate Audubon Soc., Inc. v. U.S. Army Corps of Eng’rs, 700 F. Supp. 1549, 1550, 

1554-1555 (N.D. Cal. 1988) (holding a “oral” determination conduct was not 

subject to the Corps’ jurisdiction was agency action reviewable through the APA); 

Vieux Carre Property Owners, Residents & Associates, Inc. v. Brown, 875 F.2d 

453, 456, n.1; 461 (5th Cir. 1989). 
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Thus, in the parlance of APA and Mandamus Act review; the Corps has no 

“discretion” with respect to its responsibility for activities within its jurisdiction.  

The principle that applies when an agency disregards a congressional charge of 

this ilk, is that judicial scrutiny does not implicate “a question of controlling the 

[agency’s] discretion because the [agency] has failed to discharge [its] statutory 

duty altogether.”  Estate of Smith v. Heckler, 747 F.2d 583, 591 (10th Cir. 1984).2   

Consistent with this principle, there is no authority supporting the notion that 

the Corps has discretion to disregard its jurisdictional charge. The Federal 

Defendants’ commentary on the operative significance of the regulations misses 

this point.  Cf. Federal Response, pp. 35-36   

For instance, in 33 C.F.R., Part 322, by defining regulated conduct that 

requires a person to apply for a permit, the Corps was propounding objective 

guidance regarding activities within the Corps’ jurisdiction.  See 33 C.F.R. § 

322.3.  As to Part 329, the Federal Defendants concede the point by 

                                                 
2 Kennecott suggests it is notable cases HMC previously cited are “absent” from HMC’s 
Opening Brief.  At 13,570 words, with a 14,000 word limit, see Opening Brief, p. 70, there were 
many instances where HMC was required to succinctly discuss concepts.  With respect to the 
principle that an agency has no discretion to disregard a congressional mandate; that point 
vividly is conveyed in Estate of Smith.  Kennecott nevertheless ignores the legal rule embodied 
in the case, by focusing on only one factual context in which it has been applied, i.e., the Corps 
abdicated its jurisdictional responsibilities after permit applications were filed.  Those cases 
HMC previously cited do not stand for the proposition, or even purport to suggest the Corps’ 
jurisdictional responsibilities arise only after applications are filed.         
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acknowledging:  “Part 329 . . . provides the definition of ‘navigable waters . . .’ as 

used to define the regulatory jurisdiction . . . .”  Federal Response, pp. 35-36.   

In this same regard, 33 C.F.R., Part 328—which applies to the CWA—

makes clear:  “This section . . . prescribes the policy, practice, and procedures to be 

used in determining the extent of jurisdiction of the Corps . . . .”  33 C.F.R. § 

328.1. 

The Heckler Court commented on the distinct legal significance of 

jurisdictional mandates of this kind, with language found in footnote 4 of the 

opinion:  “We do not have in this case a refusal by the agency to institute 

proceedings based solely on the belief that it lacks jurisdiction . . . .”  470 U.S. at 

833, n.4 (emphasis added).  The Federal Defendants misperceive the significance 

of this quote, because they apparently believe the Supreme Court was suggesting a 

failure to “institute [enforcement] proceedings based solely on the belief that it 

lacks jurisdiction . . .” is tantamount to an outright abdication of all jurisdictional 

responsibilities.  Cf. Federal Response, pp. 29-30.  This is not accurate, and indeed 

cannot be accurate under the established body of law that a jurisdictional 

determination is reviewable.   

In Heckler, the above quoted language illustrates as much, because the 

reference to instituting “proceedings” is a reference to only activities that properly 

fit within the sub-set of activities that can be characterized as enforcement 
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“proceedings.” Justice Brenan’s concurrence clarifies as much, because when he 

referred to the above-quoted language, he wrote:  “the Court properly does not 

decide today that nonen-forcement decisions are unreviewable in cases where . . . 

an agency flatly claims that it has no statutory jurisdiction to reach certain conduct 

. . .  .”  470 U.S. at 839 (emphasis added).   

Footnote 4, and Brennan’s concurrence, make sense only if it is presumed a 

jurisdictional determination is something distinct from an enforcement decision.  It 

consequently is unpersuasive for the Federal Defendants and Kennecott to suggest 

all agency inaction (even if an erroneous jurisdictional determination) simply can 

be labeled a non-enforcement decision.  Were that so, there ostensibly would never 

be bases to review an agency’s jurisdictional determination, and there would have 

been no need for the Supreme Court to discuss non-enforcement choices versus 

jurisdictional determinations.3   

The Corps has made a decision it has no regulatory responsibilities of any 

kind regarding the Eagle Mine, because it has concluded Kennecott’s activities 

purportedly are not within its jurisdiction.  That is an erroneous jurisdictional 

determination.  This Court consequently does not need to resolve whether HMC is 

                                                 
3 The Corps’ regulatory scheme honors this distinction by grouping permitting provisions in one 
set of regulations and grouping enforcement provisions in a separate set of regulations. 

      Case: 12-2217     Document: 006111596052     Filed: 02/19/2013     Page: 17



 

17 
 

attempting to “commandeer” the Corps’ power to enforce RHA or CWA 

“violations.”  Cf. Federal Response, pp. 33-34.         

b. The District Court’s rulings on the merits was erroneous 
even if “enforcement” principles are applied 

In Heckler, at 470 U.S. 833, n.4, the Supreme Court cited with approval the 

analysis of enforcement principles discussed in Adams v. Richardson, 480 F.2d 

1159 (D.C. Cir. 1973).  The holding in Adams illustrates even if enforcement 

principles are overlaid in this case; the presumption against reviewability cannot 

apply. 

In Adams, plaintiffs contended the Secretary of Health, Education and 

Welfare (“HEW”) was failing to enforce provisions under Title VI of the Civil 

Rights Act of 1964.  480 F.2d at 1160-61.  HEW responded by contending even if 

that were so, the APA did not permit judicial review.  480 F.2d at 1161.   

The D.C. Circuit rejected this contention after reviewing the Act, and 

concluded the statute, supplemented by cases, provided sufficient guidance 

regarding precisely the types of activities that violated the Act (thus jurisdictional 

activities).  Id. at 1162.  After making this determination, the court did not further 

inquire whether enforcement provisions in the Act independently provided 

guidance regarding how HEW should implement them.   

The court instead limited its analysis to whether the Act identified the 

remedies available:  “A substantial and authoritative body of case law provides the 
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criteria by which noncompliance can be determined, and the statute indicates with 

precision the measures available to enforce the Act.”   480 F.2d at 1162 (emphasis 

added).4 

This is the distinction that is critical if this case is to be viewed through the 

prism of enforcement.  The RHA and CWA—supplemented by cases and the 

Corps’ regulations—“provides the criteria by which noncompliance can be 

determined.”  The only other concern is whether the enforcement remedies 

“available” to the Corps are precisely identified. 

Federal Defendants’ briefing confirms as much given the generous manner 

in which they detail the specific enforcement mechanisms at the Corps’ disposal.  

Cf. Federal Response, pp. 5, 6, 7, 34, 36.  The District Court therefore erred, 

because it purported to rely upon enforcement principles, but after it demonstrated 

it is quite possible to assess “noncompliance,” by analyzing precisely that issue; it 

did not limit the next inquiry to whether the statutes and regulations instruct the 

Corps what enforcement remedies are “available.”   

It instead appended a second Heckler-type requirement, suggesting the 

enforcement provisions also had to provide sufficient guidance regarding how they 
                                                 
4 This makes the holding more in keeping with the principle that agencies cannot avoid scrutiny 
over jurisdictional determinations, even if the court did not expressly couch the holding in those 
terms.  Indeed, it intuited the practical implications, e.g.:  “Far from dictating the final result with 
regard to [enforcement in] any of these [non-compliant] districts, the order merely requires 
initiation of a process which . . . will then pass beyond the District Court’s continuing control 
and supervision.”  480 F.2d at 1164, n.5 (emphasis added).   
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should be implemented.  See Page ID# 1640, Opinion, RE 48.  That was legal 

error.   

2. Kennecott’s activities fall within the Corps’ jurisdiction  

The District Court erred by concluding the record does not prove the Corps’ 

jurisdiction is triggered.     

a. RHA Jurisdictional Activities 

The “tributary” test, “logging” test, and “recreational” activity test for 

navigability all are satisfied, and indeed have interrelated significance in this case.  

Each of these tests must be construed in context of the “General definition” of 

navigability, which includes waters that “are presently used, or have been used in 

the past, or may be susceptible for use to transport interstate or foreign commerce.”  

33 C.F.R. § 329.4 (emphasis added). 

Kennecott and the Federal Defendants cite this definition only to in turn 

ignore its significance.  Kennecott, for instance, contends the RHA applies to “only 

those waters that are actually used in commerce . . . .”  Kennecott Response, p. 37 

(emphasis added).  There is no way to reconcile that contention with the plain 

meaning that navigability is measured by “past” use as well as the “susceptible” 

use.5 

                                                 
5 Kennecott apparently is under the mistaken belief that “usefulness” means actual use.  Cf. 
Kennecott Response, p. 37.   
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Federal Defendants at least appear to appreciate that navigability 

incorporates the potential that a water body “may” have interstate uses.  See 

Federal Response, p. 43.  The Corps has not, however, applied its regulations 

consistent with this principle, and the District Court duplicated that error. 

Even assuming arguendo upstream characteristics of the STR are such that 

the “head of navigation” stops short of the portion of the STR that will be effected 

by the Eagle Mine, 33 C.F.R. § 329.11(b); under the tributary, logging, and 

recreational use tests, Kennecott will effect portions of the river that have past or 

potential interstate value.  Thus, navigable status is “at some point yet farther 

upstream” than the head of navigation.  See 33 C.F.R. § 329.11(b).6 

i. The Respective Tests Are Satisfied 

No one disputes the STR is a tributary of Lake Superior.  This characteristic 

does indeed require the STR to be treated differently than other water bodies, and 

there is a perfectly rational basis for this distinction evidenced by historical logging 

that has occurred—as well as commercial rafting that now occurs—in the far 

upstream portions of the STR. 

                                                 
6 Under this standard, while it is true all waters that are “navigable in fact” are considered 
“navigable at law,” Kennecott is mistaken to suggest only waters navigable in fact are considered 
navigable at law.  Cf. Kennecott’s Response, p. 39, n.21.  As such, there is nothing 
“manufactured” about HMC’s arguments that RHA jurisdiction is triggered regardless whether a 
boat can traverse the portion of the STR above the Eagle Mine.  Cf. Miami Valley Conservancy 
Dist. v. Alexander, 692 F.2d 447, 450 (6th Cir. 1982) (“a river is navigable as a matter of law if 
it has ever been navigable. . . ., it is sufficient that the river has been used as a commercial 
highway even though it no longer . . . can be used . . . .”) (emphasis added).  
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  The relationship between a tributary and proven avenues of robust 

commerce, such as the Great Lakes, makes those tributaries more susceptible to 

commercial uses even if characteristics of the tributary otherwise might have made 

them unattractive for such purposes.  The Court does not need to take this on faith, 

because the record demonstrates that regardless of any unattractive characteristics 

that might be attributed to the far upstream portions of the STR, the STR’s 

connection to Lake Superior has motivated use of the entire stretch of the river for 

commercial purposes. 

HMC has proven: 

1) HMC’s property boundary is approximately three miles downstream from 

the Eagle Mine; 

2) historically, logging occurred in the forested area as far upstream as the 

area surrounding the Mine;  

3) logs actually would be floated on the STR; 

4) even if those logs did not immediately enter the STR at the site of the 

Mine or from where they were harvested downstream, they historical evidence 

suggests the entered the STR near HMC’s property; 

5) indeed, no farther than one mile downstream from the Mine 

(approximately two miles upstream from HMC’s boundary) the volume of the STR 
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now could support transport of items such as logs, because commercial rafting 

occurs at that location;  

6) once the logs entered the STR, they were floated into Lake Superior; and 

7) the reason logs where transported in this manner was to reach Lake 

Superior so they could be sold.  See Page ID # 89, Dykema Affidavit, RE 5-1, ¶ 10; 

Page ID # 1425, Woods Testimony, RE 35-1;  Page ID # 98 O’Boyle Affidavit, 

RE 5-2, ¶ 17; Page ID # 1428, 2d O’Boyle Affidavit, RE 35-2, ¶ 3. 

The District Court disregarded this literal illustration of how the upstream 

characteristics of the STR have not discouraged use of the river as a conduit to 

Lake Superior.  It consequently does not matter that in its natural state, the STR is 

shallow between the location where logs were extracted from the forest and where 

they entered the STR.  Kennecott’s photographs of shallow portions near the Mine 

and corresponding testimony consequently are unavailing.  See Kennecott 

Response, pp. 8-9.   

The Corps’ regulations contemplate the unique interstate value of the waters 

and provide an example of why they will not lose navigable status when the 

triggering commercial activities begin above the head of navigation:  “a waterway 

in its original condition might have had substantial obstructions which were 

overcome by frontier boats and/or portages, and nevertheless be a ‘channel’ of 

commerce, even though boats had to be removed from the water in some stretches, 
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or logs be brought around an obstruction by means of artificial chutes.”  33 C.F.R. 

§ 329.10 (emphasis added).   

Consistent with this example, the shallow upstream characteristics of the 

STR either did not, or potentially might not, discourage persons from overcoming 

those characteristics, because of the corresponding benefits of direct access to Lake 

Superior.  It consequently is “especially clear,” see 33 C.F.R. § 329.7, the STR has 

potential interstate value protected by the tributary test, which would not be 

protected if the STR was subject to the generic standard that navigability is 

“traditionally recognized as the head of navigation.”     

The RHA is intended to protect that potential by extending the Corps’ 

jurisdiction to any activities that could compromise the potential.  This value is 

embodied in Corps regulations such as 33 C.F.R. § 322.3(a), which do not 

condition RHA jurisdiction on a metric or evidentiary showing of impacts to 

volume.  The regulation instead extends RHA jurisdiction to work under a 

navigable by default. 

There consequently is nothing “ambiguous” about the evidence that proves 

the Corps’ own regulations require the entire stretch of the STR to be given 

navigable status.  The entire river has interstate characteristics.  HMC consequently 

is correct that by rule (which Federal Defendants acknowledge) this navigable 
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status extends RHA jurisdiction to the wetlands above the Eagle Mine, because no 

one disputes those wetlands are within the ordinary high water mark of the STR.   

Because there likewise is no dispute Kennecott is engaged in activities under 

these waters, those activities are “considered to have an impact on the navigable 

capacity . . . .”  33 C.F.R. § 322.3(a).  The Corps’ jurisdictional determination was 

erroneous.7 

ii. In any event, Kennecott’s activities will “affect” 
navigable capacity downstream 

Assuming arguendo this Court concludes the record does not establish 

navigability directly above the Eagle Mine, the above-discussed evidence 

demonstrates the STR is susceptible to interstate commercial uses no more than 

one mile downstream from the Mine site.  The Corps nonetheless has disregarded 

effects on that portion of the STR.  

Indeed, the Corps openly admits it has disregarded evidence the Mine 

construction and operation at minimum will decrease the STR by approximately 2 

to 4 percent downstream from the location of the Eagle Mine.  See Federal 

                                                 
7 Federal Defendants attempt to diminish the significance of the regulatory provisions by 
referring to them as mere “criteria.”  See Federal Response, p. 46.  These are the criteria that the 
Corps established in its own regulations; accordingly, it cannot disregard them.  See, e.g., Army 
and Air Force Exch. Serv. v. Sheehan, 456 U.S. 728, 733 (1982).  Indeed, in Heckler, Justice 
Brennan noted not even enforcement principles insulate a failure of this variety:  “the Court 
properly does not decide today that nonen-forcement decisions are unreviewable in cases where . 
. .  an agency has refused to enforce a regulation lawfully promulgated and still in effect . . . .”  
470 U.S. at 839. 
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Response, p. 48.  The Corps’ rationale for doing so is that the flow will be restored 

the farther the STR progresses downstream.  Id.  The Corps consequently is not 

denying effects on the capacity of the STR; it contends only that those effects 

occur 21 miles above the location where the Corps contends RHA jurisdiction 

begins.  See Federal Response, pp. 44-45.   

This pretext for disregarding jurisdiction cannot stand, because once the 

Corps’ RHA jurisdiction correctly is defined, jurisdiction begins approximately 

one mile downstream from the Eagle Mine.  There is in fact evidence of possible 

effects “far downstream.”  See Page ID # 249, Blake Testimony, RE 9-1.   

Neither Federal Defendants nor Kennecott appear to recognize they cannot 

escape application of RHA jurisdiction by summarily stating a 2 to 4 percent 

decrease simply is not enough of an effect on navigable capacity—a particularly 

ironic suggestion coming from Kennecott given its heavy emphasis on the already 

shallow portions of the river.  There is nothing whatsoever upon which to base 

such speculation, because the Corps never has considered the significance of those 

effects given it erroneously concluded it has no jurisdictional responsibilities.8  

                                                 
8 A Corps regulation offers guidance in this regard:  “It is . . . necessary that when jurisdictional 
questions arise, district personnel carefully investigate those waters which may be subject to 
Federal regulatory jurisdiction . . .  .”  33 C.F.R. § 329.14(a) (emphasis added).  This to enable 
courts to make the binding determinations regarding navigability.  Id. 
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Kennecott confuses matters by citing Vieux Carre Property Owners, for the 

proposition it might be “reasonable for the Corps to determine that the possibility 

of minor or inconsequential effects . . . does not impact or obstruct navigable 

capacity within the meaning of [the RHA].”  Kennecott Response, p. 41 (emphasis 

added).  The problem here, is that the Corps has not determined anything regarding 

the significance of the drawdown.   

Whatever decisions the Corps might make after acknowledging and acting 

upon its jurisdiction is beside the point.  The volume of a drawdown cannot be 

used as a pretext for the Corps to disregard its jurisdictional responsibilities 

altogether.   

Indeed, in Vieux Carre, the Corps did not suggest the volume of some 

potential effect was grounds to disregard jurisdiction; instead, it studied the 

potential effect and then concluded no permit was required.  875 F.2d at 456.  

Nothing of the kind has occurred here, because the Corps erroneously has 

concluded it does not have any jurisdictional responsibility.9      

                                                 
9 Kennecott overlooks the court in Vieux Carre held APA review of the Corps’ jurisdictional 
determination was appropriate and in fact recognized that the Corps’ error threatened derivative 
violations of NHPA protections.  See 875 F.2d at 456, n. 1; 461; 466.   

   HMC otherwise notes that whereas Kennecott implies Vieux Carre should be read to excuse a 
RHA permit if a drawdown is below a certain threshold, that is not accurate.  In the case, there 
was only a theoretical chance a drawdown might occur if an independent set of events transpired.  
Id. at 462-63.  That is quite unlike the 2 to 4 percent drawdown the Corps concedes here.  
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b. CWA Jurisdictional Activities   

The Federal Defendants do not deny the surface waters, including wetlands, 

at the Eagle Mine are “waters of the United States” within the meaning of the 

CWA.   Cf. Federal Response, p. 56. They do not deny that if the waters have 

potential value for interstate uses, the purported delegation of authority to 

Michigan does not excuse the Corps’ responsibilities.  Cf. Federal Response, p. 54.   

They otherwise do not deny that HMC has propounded evidence that when 

Kennecott backfills the subsurface voids caused by its mining operations, it will 

use excavated rock mixed with foreign substances such as cement aggregate.  Cf. 

Page ID # 158 – 159, Permit Application, RE 6-4.  They also acknowledge that the 

Corps interprets CWA section 404 to apply to subsurface discharges if there is a 

conduit by which discharged materials can enter into regulated surface waters.  See 

Federal Response, p. 57.10   

They nonetheless contend no CWA jurisdiction arises here, because HMC 

purportedly has not alleged a theoretical means by which groundwater at the Eagle 

Mine operates as a conduit for materials Kennecott will re-deposit (i.e. 

“discharge”) to fill voids.  Id.  To the contrary, HMC has alleged and provided 

                                                 
10 It is not clear whether the Pacific Legal Foundation is suggesting the Court should disregard 
the Corps’ views on this issue.  See Amicus Brief, pp. 7-11.  Regardless, the District Court was 
correct to rely upon principles endorsed by the Corps.   
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evidence the groundwater feeds the STR surface waters and surrounding wetlands.  

See, e.g., Opening Brief, p. 37. 

The Corps consequently has no basis to summarily disregard its CWA 

jurisdiction, and its jurisdictional determination was erroneous.11    

C. The Corps’ Jurisdictional Abdications Are Ripe for Review 

1. The Corps has declined to act upon its RHA and CWA 
jurisdiction 

The Federal Defendants do not dispute the Corps has considered the facts 

and does not believe it has RHA or CWA jurisdiction over Kennecott’s activities—

defending precisely that position in this appeal.  See Federal Response, pp. 20-21.  

They otherwise acknowledge during the preliminary injunction proceedings, the 

Corps filed an affidavit wherein it admitted it made an express jurisdictional 

determination in September 2005.12 

                                                 
11 Kennecott and PCL contend the groundwater connection is a novel theory.  This, however, 
was a central premise upon which HMC based its claims by alleging the vertical jurisdiction of 
the CWA applied to Kennecott’s subsurface discharges, “particularly when activities will have 
adverse impacts on surface waters.”  See Page ID # 1408, PI Reply, RE 34.  The District Court 
understood as much and made one of the findings in support of its rulings.  
12 There was no basis for the District Court to imply the six-year statute of limitations found in 
28 U.S.C. §2401(a) expired.  No one has propounded any evidence to demonstrate HMC was 
previously aware of the 2005 communication.  HMC brought this fact to the District Court’s 
attention.  See Page ID # 1409, PI Reply, RE 34.  See, e.g., McKinney v. U.S. Postal Serv., 11-
CV-631 RLW, 2013 WL 164283, *4 (D.D.C. Jan. 16, 2013) (analyzing authorities and applying 
the “discovery rule” to APA claims).  See also Young v. United States, 529 F.3d 1380, 1384 
(Fed. Cir. 2008) (applying a principle known as the “accrual suspension rule” to a six-year 
limitations period, which is materially indistinguishable from the APA limitations period).        

      Case: 12-2217     Document: 006111596052     Filed: 02/19/2013     Page: 29



 

29 
 

 Considered independently, or collectively, this is a jurisdictional 

determination.  There is no requirement for the Corps to make a more “formal 

statement,” cf. Federal Response, p. 30, because even an “oral” determination 

triggers APA review.  See 700 F. Supp. at 1550, 1554-55.  

The relevant inquiry instead is whether the Corps actions “mark the 

consummation of [its] decision-making process” and whether “legal consequences 

will flow.” See Bennett v. Spear, 520 U.S. 154, 177-78 (1997).  Both prerequisites 

must be answered in the affirmative.  

The Corps has made clear it will not exercise RHA or CWA jurisdiction—

hence this litigation.  Accordingly, it does not intend to take any additional “step[s] 

in [its] decisionmaking process.”  Cf. Federal Response, p. 30.  The legal 

consequences of this decision are allowing Kennecott to proceed without a RHA or 

CWA permit and in the absence of any of procedural evaluations that create 

protections that not only regulate Kennecott, but which create protections for 

HMC.  See pp. 32-34 infra. 

2. HMC is not concerned with how the Corps “administers” 
its permitting programs in the abstract  

HMC has not suggested the Corps has a generic duty to search for parties 

who may be violating RHA or CWA proscriptions.  The Corps has made a decision 

that it will not exercise jurisdiction over Kennecott’s activities. 
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That is “discrete” action.  None of the authorities the Federal Defendants and 

Kennecott have cited are applicable.    

3. Whether or not the Corps receives a permit application has 
no bearing on its jurisdiction over regulated conduct 

The Federal Defendants and Kennecott contend that in no event could 

judicial review be appropriate here, because Kennecott simply never bothered to 

apply for a permit.  The Corps’ jurisdiction does not lay dormant and then spring 

into existence only if a person first indicates willingness to submit to that 

jurisdiction by way of an application. 

Although the Corps’ permitting program is a mechanism by which the Corps 

approves or disproves activities within its jurisdiction, Kennecott’s failure to 

submit a permit application cannot be the sin a qua non of that jurisdiction.  The 

jurisdiction instead is set by Congress. 

To illustrate this point, the Court need only consider the Federal Defendants’ 

exhaustive discussion of enforcement powers, for one of the few useful insights 

those provisions provide to this analysis.  No one would seriously contend the 

Corps’ jurisdiction to act upon those enforcement powers would not arise unless a 

person first acquiesced to jurisdiction.  The jurisdiction instead exists, by 

congressional mandate, and enforcement powers are but one of the range of 

activities within Corps’ authority.  
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4. Procedural mandates cannot be excused simply because an 
agency ignores its jurisdictional responsibilities 

NEPA principles are most instructive regarding the wayward suggestion that 

the Federal Defendants can insulate themselves from procedural mandates simply 

by disavowing a jurisdictional charge related to underlying conduct.  The 

regulatory application of NEPA does not, for instance, condition the necessary 

evaluation on whether an agency agrees private conduct is of a variety over which 

it has responsibility.   

NEPA instead defines triggering “major federal action” to include “actions 

with effects that may be major and which are potentially subject to Federal control 

and responsibility.”  40 C.F.R. § 1508.18 (emphasis added).  The regulatory use of 

the term “potentially,” to qualify when a given agency has NEPA duties, is an 

unmistakable indicator that it is not enough for an agency simply to pronounce by 

edict that it need not comply with NEPA because it does not believe a given matter 

is subject to the agency’s responsibility.13 

Indeed, if as a matter of proof, NEPA litigants can demonstrate an agency 

has abdicated a jurisdictional responsibility, NEPA obligations arise.  The NEPA 

                                                 
13 Compare 16 U.S.C. § 470f (stating the NHPA applies to “the head of any Federal department 
or independent agency having authority to license any undertaking . . . .”  The court in Fein v. 
Peltier, gave what HMC believes is proper import to this language:  “the Court finds that an 
undertaking for purposes of [the NHPA] includes a project or activity under the direct or indirect 
jurisdiction of the [agency] which requires its prior approval, regardless of whether the project 
or activity is funded in whole or in part by the federal government.”  949 F. Supp. 374, 379 (V.I. 
1996) (emphasis added).   
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regulations confirm as much, because 40 C.F.R. § 1508.18 authorizes precisely the 

type of litigation presented here, by further defining “major federal action” to 

include “the circumstance where the responsible officials fail to act and that failure 

to act is reviewable by courts . . . under the [APA] . . . .”  (emphasis added). 

This definition makes it specious for the Federal Defendants and Kennecott 

to contend the Corps’ failure to assume jurisdictional duties precludes relief under 

NEPA.  The mandates for pre-activity evaluations would be rendered meaningless 

if courts endorsed the notion that agencies need only self-assert given activities are 

beyond the agency’s responsibility; thus, courts ostensibly must stand aside as a 

person engages in the very conduct that should be subject to pre-activity review. 

For the same reason, it is inaccurate for Federal Defendants to contend the 

procedural obligations arise only upon “issuance” of required permits.  See, e.g., 

Federal Response, pp. 13, 20, 41.  It is true that no permit could be issued before 

those obligations are completed, but that does not mean the Corps can undercut the 

procedural obligations by ignoring conduct that falls within its jurisdiction.14   

                                                 
14 Only the ESA obligations might provide an exception to this rule, if the Corps ultimately 
decides it will not issue any permits.  The ESA and its implementing regulations suggest an 
agency actually must exert control before consultation obligations will be triggered.  See, e.g., 50 
C.F.R. § 402.03 (“Section 7 and the requirements of this part apply to all actions in which there 
is discretionary Federal involvement or control.”) (emphasis added).  Accordingly, only the ESA 
could be vulnerable to the curious outcome that an agency can avoid pre-activity responsibilities 
by ignoring its underlying jurisdictional responsibilities.    
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These concepts reinforce why it cannot be legally dispositive that Kennecott 

never filed an application and the Corps never required an application.  None of 

those considerations negate that the Corps’ jurisdictional abdication at minimum 

triggers NEPA and NHPA obligations.       

D. The District Court’s Holdings on the Remaining Considerations 
Should Be Reversed 

1. “Procedural” violations that enable environmental 
alterations are irreparable  

Procedural harms cannot be remedied after regulated conduct has been 

completed, and relevant regulations memorialize this principle.  See, e.g., 40 

C.F.R. § 1506.1 (“no action concerning the proposal shall be taken which would . . 

. limit the choice of reasonable alternatives.”).  Accordingly, the harm HMC 

presently is experiencing is Kennecott’s activities in the absence of proper federal 

oversight, which is a prerequisite for those activities, and indeed may be 

dispositive of whether the activities even are permissible.  See, e.g., 40 C.F.R. § 

1502.14(a), (d) (requiring responsible agencies to “[r]igorously explore and 

objectively evaluate all reasonable alternatives . . .,” including “the alternative of 

no action.”) (emphasis added). 

These protections would be of no benefit if Kennecott’s massive excavation 

(4,000,000 metric tons), tunneling, and impending mining continue, or are 

completed, before the federal agencies undertake an evaluation—which either 
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could prohibit those activities or mandate alterations that might require 

adjustments to reduce impacts.15  This is true regardless of where the impacts fall 

on the continuum from, “cataclysmic,” to what Kennecott apparently believes are 

far more pedestrian impacts, such as excavation of earth equivalent to a small 

mountain.  

HMC consequently did not request the District Court to “presume” an 

injunction was required in light of HMC’s proof of procedural violations.  Cf. 

Federal Response, pp. 58-59.  HMC relied upon now-settled authority that an 

agency’s disregard of procedural protections is irreparable when, as is the case 

here, federal evaluations will not occur before unauthorized environmental 

alterations occur.  Cf.  Sierra Club v. Marsh, 872 F.2d 497, 504 (1st Cir. 1989) 

(Breyer, J.) (“the harm at stake in a NEPA violation is a harm to the environment, 

not merely to a legalistic ‘procedure’. . . . .  [T]he risk implied by a violation of 

NEPA is that real environmental harm will occur through inadequate foresight and 

deliberation.”); Winter v. Natural Res. Def. Council, 129 S.Ct. 365, 377-78 (2008) 

                                                 
15 For the same reason, post-violation enforcement and “citizen suit” remedies are meaningless.  
Punishing a violator after the fact does not remedy HMC will be denied pre-activity protections.    

   In the same regard, relief directly against Kennecott is both legally permissible under the All 
Writs Act or inherent powers doctrine—and essential.  There is no more extant a threat to a 
court’s jurisdiction than the possibility claims before the court could be mooted.  The District 
Court did not suggest otherwise.  See Page ID # 1652, Opinion, RE 48.  
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(“we do not question the seriousness of these [procedural] interests . . . .”); Sierra 

Club v. U.S. Army Corps of Eng’rs, 645 F.3d 978, 994-95 (8th Cir. 2011).   

Cases that stand for the proposition that an injunction is not automatic upon 

a showing of a procedural violation are inapposite.  HMC has addressed all 

elements relevant to injunctive relief. 

a. Unrelated activities do not mitigate HMC’s harms 

As indicated above, the Corps has not conducted a NEPA review.  The state 

proceedings do not mitigate this, because as a matter of law, it is improper to 

presume any future NEPA analysis will reflect a pro forma capitulation to state 

findings.  

 It otherwise is misleading for Kennecott to suggest there was an ESA 

consultation that accounted for the scope of impacts specific to the expansive 

subsurface work.  Cf. Kennecott Response, pp. 12-13.  The EPA (not the Corps) 

conducted an prior evaluation regarding a more narrow issue, but not even the 

Federal Defendants suggest that limited analysis could account for the scope of 

subsurface activities and related effects.  Cf. 50 C.F.R. § 402.02 (defining the 

action area subject in relation to a specific action).   

With respect to the NHPA, whereas Kennecott contends it has conducted a 

NHPA evaluation, there is no evidence the Federal Defendants adopted 

conclusions from that study or performed an independent analysis.  Indeed, the 
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Corps has not considered any of the issues premised on its erroneous jurisdictional 

determination 

Accordingly, however comprehensive Kennecott wants to characterize its 

discrete state activities or other peripheral activities, the activities do not resolve 

the procedural requirements.     

b. There has been no undue delay  

Kennecott’s overblown contentions regarding HMC’s purported delay do 

not discount HMC’s harm, primarily because there is no actual evidentiary support 

for the notion that the timing of this litigation “suggests an [insincere] obstructive 

motive.”  Kennecott’s own recounting of events illustrates the absence of any 

logical (let alone evidentiary) support for this assumption, i.e.: 

 1) HMC passionately has pursued relief against Kennecott in every other 

context when it was aware of a potential remedy; 

2) this was entirely consistent with the dedication that for almost a century 

HMC has demonstrated to protecting the area that includes, but is not limited to, its 

property, see Page ID # 88, Dykema Affidavit, RE 5-1, ¶ 8;   

3) in state proceedings, Kennecott was expressly obligated to “list all other 

state and federal permits that [it] anticipated to be required”;  

4) although Kennecott and the Corps privately discussed the prospect of 

RHA or CWA permitting requirements, Kennecott has not cited any evidence to 
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demonstrate HMC previously was aware of even the possibility of RHA or CWA 

jurisdiction; 

4) indeed, Kennecott did not “list” either statute as a potential permitting 

trigger in the document where they would have been included.   

But on this record, Kennecott suggests HMC intentionally delayed this 

lawsuit, which could be a sustainable assumption only if there was some evidence 

HMC actually realized it had a basis to assert RHA or CWA claims.  It did not.   

HMC began prosecuting claims against Kennecott when Kennecott’s surface 

activities triggered permitting requirements. It was not until Kennecott began its 

subsurface work that it registered with HMC the STR might have characteristics, 

which implicate federal jurisdiction. 

The Corps and Kennecott no doubt have the range of expertise and 

experience such that, a revelation of this kind may seem quaint.  But HMC is a 

private recreational and sporting club, which had to process and distill the 

obviously complex legal principles and (by Kennecott’s own account) enormous 

evidentiary record.   

It hardly seems appropriate to penalize HMC for attempting to ensure its 

claims had merit before filing suit.  A “sprint” to the courthouse might be virtuous 

in some contexts, but it is hard to envision how HMC could have served its interest 
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or been respectful of the courts by yielding to an inclination towards speed over 

substance. 

As between the parties, Kennecott’s and the Corps’ decisions to disregard 

the RHA and CWA is the problematic conduct.  The District Court well may have 

appreciated this if it had not made a unsupportable assumption that HMC’s 

motivates were sinister.16     

2. The remaining considerations hinge upon whether private 
gain warrants disregard of statutory schemes that already 
balance for that  

It would have been specious for HMC to trivialize the economic impacts 

associated with Kennecott’s activities.  There would be no value, for instance, in 

propounding testimony from persons who would receive no appreciable benefit 

from Kennecott’s activities to counter-balance evidence other individuals—

foremost Kennecott—will benefit. 

                                                 
16 Kennecott’s other contentions regarding timing are shallow.  It cannot seriously be suggesting, 
for instance, it would have stayed construction if HMC had approached the Corps before filing 
suit.  Alternatively, Kennecott surely is not suggesting this matter would have come to an 
amicable resolution had HMC filed its Notice of Appeal a few days earlier.  Id. at 19.  Apart 
from the fact that cooperative efforts to resolve whether the trial proceedings should be stayed 
affected this timing, see Page ID # 1684, Response to Stay Request, RE 59; HMC suspects 
Kennecott intended to continue construction regardless when HMC initiated appeal.   

   Kennecott’s contentions consequently have no practical significance and should not be used as 
pretext for disregarding the substantive considerations.  Perhaps the more responsible approach 
is for all parties simply to acknowledge this case implicates important policy and legal 
considerations that warrant the time and attention they, and this Court, must commit.      

      Case: 12-2217     Document: 006111596052     Filed: 02/19/2013     Page: 39



 

39 
 

The issue consequently is not whether there may be a tradeoff.  The issue is 

whether injunctive relief still is appropriate.   

The District Court understandably tied its analysis to its merits 

determination, which is why the secondary conditions warrant reconsideration if 

the District Court is reversed on the merits.  Kennecott may think these secondary 

considerations protect only a “generic public” interest not worthy of protection, but 

that does not give due regard for the balance at the core of the underlying statutes.  

See, e.g., 42 U.S.C. § 4331(a) (declaring a “national environmental policy” that 

would balance “resource exploitation” and economics); 16 U.S.C. § 470-1(1) 

(creating a similar policy); Tenn. Valley Auth. v. Hill, 437 U.S. 153, 180, 184 

(1978) (holding the ESA should be applied “whatever the cost . . . .”).    

Consistent with this, courts have considered economic impacts orders of 

magnitude greater than those Kennecott proposes and have issued injunctive relief.  

See, e.g., 645 F.3d at 997 ($800 million).  That is not to say the public interest and 

balancing considerations must be resolved in favor of injunctive relief in cases of 

this kind; but at minimum, the District Court’s ruling should be reversed and 

remanded to consider whether the balance inherent to the relevant statutes has been 

honored.17 

                                                 
17 Federal Defendants do not suggest they will suffer undue harm or disserve the public interest if 
they are in fact required to fulfill obligations imposed on by Congress.  
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