
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH DAKOTA

CENTRAL DIVISION

MICHELLE BRENNER, individually and ) CIV. DOC. NO. 3:13-mc-0005-RAL
as Personal Representative of the estate of )
TESSA BRENNER, )

Plaintiffs, )
)

vs. )      PLAINTIFF’S BRIEF FOR
)  JURISDICTION

CODY LEE BENDIGO, )
Defendant, )

)
CHEYENNE RIVER SIOUX TRIBE, )
BUREAU OF INDIAN AFFAIRS, )
CHEYENNE RIVER AGENCY, )
LARRY BENDIGO, BEAU BENDIGO, )
DONNA BENDIGO AND BENDIGO )
RANCH

Garnishees.

INTRODUCTION

Two years after defendant Cody Lee Bendigo was convicted for the murder of Tessa

Brenner, the three year old daughter of Plaintiff, Michelle Brenner, Michelle Brenner  was

awarded a judgment of $3,000,000.00 for the wrongful death against the defendant Cody Lee

Bendigo.

The purpose of this action is several fold, first, to garnish and execute upon Indian Trust

land Cody Bendigo has the right to occupy, that is to extinguish his Indian right of occupancy to

these lands, and or to repeal certain transfers of land if any, which were made with the intent to

avoid Michelle Brenner’s attempts at collection.

Second, to recover cattle and ranching equipment which were allegedly, fraudulently

transferred from Cody to Beau Bendigo who then disposed of them. Based on the garnishee’s

disclosure it will then be possible to obtain judgment against the garnishee Beau Bendigo. That
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is, in lieu of the return of these cattle and equipment. If judgment on the disclosure is rendered it

will then be possible to execute upon Indian Trust land occupied by Beau and extinguish Indian

right of occupancy to these lands.

Third, to ascertain what funds or land were transferred to Bendigo Ranch or to Larry

Bendigo or to Donna Bendigo, if any. With that information it will be possible to obtain

judgment against those garnishees in lieu of the return of those assets and repeal any transfers

made to them and or to obtain judgment against them and execute upon any property owned by

them.

Such termination of Indian right to occupy in real property, commonly referred to as

Indian Trust land cannot be accomplished without the authorization and authority of the Federal

Courts. This fact establishes a federal question.

28 U.S.C. 1331, Federal Question, provides: “The district courts shall have original

jurisdiction of all civil actions arising under Constitution, laws, or treaties of the United States.”

In this case Michelle Brenner, claims a right to possession and alienation of Indian Trust land and

title, by virtue of enforcement of a judgment against an Indian rendered in tribal court and

registered under the principal of comity, in Federal District Court.

The bare facts known to establish federal question jurisdiction, is that in 2004, Cody Lee

Bendigo inherited from his mother Ursula, an interest he shares with his brother Beau, in trust

property located on the Cheyenne River Sioux Tribe Reservation. Specifically;

Tract I.D., 340 MX 1134, 240 acres

Tact I.D., 340 MX 1137, 240 acres

Tract I.D. 340 MX 1216, 160 acres

Tract I.D. 340 M 2848, 160 acres
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Tract I.D. 340 M 2849, 160 acres

Tract I.D. 340 2934-A, 160 acres

One parcel, Tract I.D. 340 2934-A is fractionalized only between Cody and Beau Bendigo. It is

believed Cody at one time owned Indian trust land in his own right or may still own it and or had

lease rights in his own name but as stated before those facts cannot be discovered without the

permission of the land owner or the of the Federal District Court.

LAW

The right of Indian possession and occupancy governed by the United States, is disturbed

when a non-Indian attempts to take Indian Trust land from an Indian. “That right, sometimes

called Indian title and good against all but the sovereign, could be terminated only by sovereign

act. Once the United States was organized and the Constitution adopted, these tribal rights to

Indian lands became the exclusive province of the Federal Law. Indian title, recognized to be

only a right of occupancy, was extinguishable only by the United States.” Oneida Indian Nation

v. County of Oneida, 414 U.S. 661, 667 (1974).”  Whether or not to allow enforcement of this

judgment by execution upon Indian lands and alienation thereof, is a matter for the Federal

Courts to authorize and permit, and no other court. “Unquestionably it has been the policy of the

Federal Government from the beginning to respect the Indian right of occupancy, which could

only be interfered with or determined by the United States.” Cramer v. United States, 261 U.S.

219, 227, Citing Oneida, at 668.

While it is true in Oneida, the Supreme Court found federal question jurisdiction to be

well pleaded on behalf of Indian plaintiffs who asserted ownership claims to land wrongfully

purchased by the State of New York after the passage of the Non-Intercourse Act. The same

should be true of non-Indians who assert ownership claims to tribal lands occupied by Indians by
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virtue of enforcement of a judgment against an Indian debtor. Michelle Brenner is entitled to

enforce her wrongful death award of $3,000,000.00. A garnishment is the proper legal remedy as

the Plaintiff seeks property belonging to the judgment debtor which is held by third parties.

In the alternative the Plaintiff seeks the Court’s appointment of her attorney as a receiver

for all of Cody Bendigo’s interest in the proceeds derived from the subject Indian Trust land. In

addition an accounting is requested for the past four years of gross income of the Bendigo Ranch.

In response to the garnishees motion to dismiss, Document 8, filed May 7th, 2013. If the

Court shall find jurisdiction to be proper, leave of Court is requested to amend the pleadings. If

leave is granted the Plaintiff shall remit the $15.00 sum to each garnishee with the according

annexed disclosure attached.

As the garnishees have failed to answer, issue is taken.

Dated this     16th day of May, 2013.

FITZGERALD LAW FIRM
A Professional Law Corporation

    /s/ John M. Fitzgerald
John M. Fitzgerald
Counsel for the Plaintiff
909 Saint Joseph Street Ste 203
Rapid City, SD 57701
(605) 716-6272
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