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i

CORPORATE DISCLOSURE STATEMENT

Defendant/Appellee First Bank and Trust Company (“First Bank”) is a

wholly-owned subsidiary of Clinton Bancshares, Inc. First Bank is not a publicly

traded company and no other corporation owns 10% or more of First Bank's stock.
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STATEMENT OF ISSUES

For more than two years, Appellee First Bank and Trust Company (“First

Bank”) has been caught in the middle of a bitter dispute among rival factions of the

Cheyenne and Arapaho Tribes (collectively, “the Tribe”) regarding whether Leslie

Wandrie-Harjo, on the one hand, or Janice Prairie-Chief Boswell, on the other, is

the Tribe’s lawful Governor. This protracted dispute over tribal governance—

complete with dueling Governors, shadow Legislatures, and even rival Supreme

Courts—shows no sign of internal resolution. Faced with irreconcilable demands

on the Tribe’s bank accounts from two different Governors, each claiming to be

the Tribe’s sole authorized signatory, and even a federal lawsuit against it

(ultimately dismissed for lack of jurisdiction) by one of the factions, First Bank

was ultimately forced to place an administrative freeze on the accounts and seek a

declaratory judgment in state court regarding its own liability.

While the state court action was pending, however, certain purported

representatives of the Tribe filed a collateral attack on that action in federal district

court, seeking, inter alia, a declaratory judgment that First Bank’s administrative

freeze was unlawful, and that the state court had improperly asserted jurisdiction

over the dispute. They also asserted damage claims against both First Bank and

the state court judge under 42 U.S.C. § 1983, as well as under various state laws.

The district court granted Defendants’ motions to dismiss on various grounds.
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The questions presented on appeal are:

1. Did the district court correctly conclude, based on Inyo County v.

Paiute-Shoshone Indians, 538 U.S. 701 (2003), that the Tribe and its Executive

Branch are not “citizen[s]” or other “person[s]” entitled to seek relief under

Section 1983?

2. Did the district court correctly conclude that First Bank is not a “state

actor” for purposes of Section 1983 liability, and that the express language of

Section 1983 bars the claim for injunctive relief against Judge Haught?

3. Did the district court abuse its discretion in dismissing the federal

claims asserted against First Bank with prejudice, without leave to amend, because

any such amendments would be futile?

4. Did the district court correctly conclude that Judge Haught, in his

official capacity, has Eleventh Amendment immunity from Plaintiff’s claims for

money damages?

5. Did the district court abuse its discretion by declining, once the

federal claims had been dismissed, to exercise supplemental jurisdiction over the

remaining state claims—each of which could have, and should have, been asserted

in the first-filed state court action?
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STATEMENT OF THE CASE

Certain purported representatives of the Tribe (hereinafter the “Boswell

faction” or “Plaintiffs”)1, filed suit against First Bank and the Honorable Doug

Haught in the United States District Court for the Western District of Oklahoma,

seeking a declaratory judgment that First Bank had unlawfully placed an

administrative freeze on the Tribe’s bank accounts and improperly brought a

declaratory judgment action in state court against the Tribe; that Judge Haught had

improperly asserted jurisdiction over the dispute; and that both the bank and the

Judge were liable for damages under 42 U.S.C. § 1983 and various state laws. Pl.

App. Vol. 1, pp. 149-75. They also sought a temporary restraining order and

preliminary injunction that would require dissolution of First Bank’s administrative

freeze, prevent Judge Haught from exercising jurisdiction over the Tribe, and bar

First Bank from proceeding against the Tribe in state court.

Shortly thereafter, other purported representatives of the Tribe (hereinafter

the “Harjo faction”) filed a Motion to Intervene, asserting that, as the self-

proclaimed lawful tribal government, they were indispensable parties to the

1 Plaintiffs refer throughout the Brief in Chief to an alleged “Depositor.” Although
Plaintiffs define the other key capitalized terms in their Brief, such as “Tribes” and
“Executive Branch,” nowhere do they identify the precise entities or individuals
they denote as “Depositor.” Presumably this term is intended to refer to the
Plaintiffs, collectively. But Plaintiffs’ reluctance or inability to precisely define the
primary referential term in their brief is telling: indeed, the question of who is the
authorized signatory on the Tribe’s bank accounts, and thus the authorized
“depositor,” is one of the fundamental questions at issue in the state court action.
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dispute. Aplee.Supp. App. at 01. The district court denied this request due to their

failure to comply with the requirements of such a motion; accordingly, it did not

address the merits of the Harjo faction’s claim to represent the Tribe. See Pl. App.

Vol. 7, pp. 1996-2000.

First Bank and Judge Haught then both filed motions to dismiss, urging that,

inter alia: the Boswell faction lacked standing to bring the lawsuit on behalf of the

Tribe; the Tribe was not a “person” entitled to assert claims under Section 1983;

First Bank was not a “state actor” subject to Section 1983 liability; and the district

court should decline to exercise supplemental jurisdiction over the remaining state

law claims. On November 28, 2012, the district court granted Defendants’ motions

to dismiss and entered judgment in favor of Judge Haught and First Bank. Pl. App.

Vol. 12, p. 3267.

On December 26, 2012, the Boswell faction filed a Motion to Vacate or, in

the Alternative, to Alter or Amend the Judgment. Pl. App. Vol. 12, pp. 3268-93.

On April 5, 2013, after a full round of briefing and a hearing, the district court

denied the Motion to Vacate. Id. at 3433-35. The court did, however, amend the

judgment to clarify that certain monetary claims against Judge Haught were

dismissed without prejudice. Id. at 3436.

On May 3, 2013, the Boswell faction filed this appeal. Id. at 3447-49.
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STATEMENT OF FACTS

A. Background

1. The dispute over the authorized signatory

First Bank and Trust Company ("First Bank" or “the Bank”), an Oklahoma

banking corporation, maintains a number of depository accounts (the "Tribal

Accounts") on behalf of the Tribe. The Tribal Accounts were established, and the

account agreements were executed, by Janice Prairie Chief-Boswell (“Boswell”),

in her official capacity as “Governor,” at a time when Boswell was the undisputed

Governor of the Tribe. The account agreements provide, in pertinent part: "This

agreement is subject to applicable federal laws and the laws of the state of

Oklahoma." See, e.g., Pl. App. Vol. 7, p. 1929.

Following the creation of the Tribal Accounts and execution of the account

agreements, however, a dispute arose regarding the validity of Boswell’s position

as Governor of the Tribe. On March 18, 2011, Boswell was impeached and

removed from office by the Third Legislature of the Tribes. See Pl. App. Vol. 7,

pp. 1937-58, 1959-61. On May 7, 2011, however, the Tribal Council apparently

met and passed various resolutions, purportedly repealing her impeachment and

reaffirming Boswell as the Tribe's Governor. Pl. App. Vol. 7, pp. 2083-92.

Although Boswell continues to maintain that she is the duly elected and authorized

Governor, her former Lieutenant Governor, Leslie Wandrie-Harjo ("Harjo"),

asserts that she, rather than Boswell, is now the duly authorized Governor of the
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Tribe. Compare, e.g., Pl. App. Vol. 1, p. 150 (First Amended Complaint) with

Aplee.Supp.App. 01 (Mot. to Intervene). Boswell and Harjo, moreover, have each

made competing and incompatible demands on First Bank regarding who may act

as the authorized signatory on the Tribal Accounts. See, e.g., Pl. App. Vol. 7, pp.

1982, 1983, 1986; 2094.

Unfortunately, First Bank was unable to obtain from the Tribe itself any

authoritative determination regarding the appropriate signatory on the Tribal

Accounts. This was because, in addition to two competing “Governors,” the Tribe

also apparently has two competing “Legislatures”—one aligned with Harjo and the

other with Boswell (the “Third Legislature” and the “Fourth Legislature,”

respectively)—each of which purportedly impeached or otherwise removed the

Governor associated with the rival faction. See, e.g. Pl. App. Vol. 7, pp. 1959-61,

2094. To complicate matters even further, each purported Governor has appointed

her own Justices to her own “Supreme Court,” each of which has sworn in a

different person as “Governor,” and each of which has attempted to invalidate or

“quash” the actions of the other. See, e.g., Pl. App. Vol. 7, pp. 1938-58 (decision

of one purported “Supreme Court,” declaring the justices of the other court to be

“imposter judges,” “agents of former-Governor Boswell and nothing more,” whose

decisions “may simply be ignored,” and “uphold[ing] the validity of the Third

Legislature’s … impeachment and permanent removal of Ms. Boswell from her
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former office as a matter of tribal constitutional law”); Pl. App. Vol. 7, p. 1976

(decision of the other purported “Supreme Court,” quashing an order of the other

court and providing that any future orders of that court will be “deemed as void”).2

Any tribal body’s “authoritative determination” regarding the signatory authority

for the Tribal Accounts, therefore, would merely have been disputed as illegitimate

or “void” by the opposing faction.

First Bank was also unable to obtain any guidance regarding the appropriate

signatory for the Tribal Accounts when the matter was first brought before the

federal court. On February 18, 2011, Harjo filed a lawsuit against Boswell, First

Bank, and others in the Western District of Oklahoma, seeking a declaration that

she, and not Boswell, was the proper Governor of the Tribe—and, as such, the

proper signatory on the Tribe’s bank accounts. See Wandrie-Harjo et al. v. Prairie

Chief-Boswell et al., Case No. CIV-11-171-F (W.D. Okla.). On August 15, 2011,

however, the Court dismissed the case for lack of jurisdiction, leaving the dispute

unresolved—and First Bank with no further guidance regarding who it must

recognize as the proper signatory.

2 Both alleged Governors have also filed requests for recognition by the federal
Bureau of Indian Affairs (“BIA”). Both have obtained (contrary) rulings in their
favor by regional officers; both have filed appeals of the other’s favorable rulings.
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2. The state court action

Faced with substantial potential liability should it ultimately be found to

have disbursed funds to an improper party, and with the protracted tribal dispute

showing no signs of internal resolution, First Bank ultimately was forced to place

an administrative freeze on the Tribal Accounts. Pl. App. Vol. 1, p. 38. On

October 27, 2011, moreover, First Bank filed a declaratory judgment action in the

District Court of Custer County, Oklahoma, seeking a determination—for purposes

of conducting the Bank’s business only—regarding which of the Tribe’s two

competing Governors, if any, it should recognize as the authorized signatory on the

Tribal Accounts. See First Bank & Trust Co. v. Cheyenne & Arapaho Tribes et al.,

No. CV-2011-53 (Custer County); Pl. App. Vol. 6, pp. 1691-95. It also sought a

declaratory judgment absolving it from any potential liability for any allegedly

improper disbursement of tribal funds. Id. First Bank named in the declaratory

action (i) the Tribe itself, (ii) Boswell, “in her representative capacity, if any, as the

alleged Governor,” and (iii) Harjo, “in her representative capacity, if any, as the

alleged Governor” of the Tribe. Id.

Certain alleged representatives of the Tribe moved to dismiss the state court

action on sovereign immunity grounds. On April 16, 2012, the Honorable Doug

Haught held a hearing on this motion. At that hearing, two different individuals,

each purporting to be the Tribe’s “Attorney General,” appeared on behalf of the
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Tribe: “Attorney General Charles Morris,” allied with the Boswell faction, and

“Attorney General Jeremy D. Oliver,” allied with the Harjo faction. See, e.g., Pl.

App. Vol. 6, pp. 1775-76; Vol. 11, p. 3193.3 Two more attorneys similarly, but

contradictorily, participated on behalf of the Tribe’s “Legislature.” See Pl. App.

Vol. 6, pp. 1776-77; Vol. 11, p. 3193. The hearing was lengthy, somewhat unruly,

and itself revelatory of the depths of the dysfunction in tribal governance. See

generally Pl. App. Vol. 6, pp. 1773-1815 (including, inter alia, assertions of

illegality and fraud, and accusations that one faction had staged a “coup” and the

other a “hostile takeover”). Different purported representatives of the Tribe,

moreover, made different representations regarding the Tribe’s assertion of and/or

waiver of sovereign immunity. Compare id. at 1782 (asserting that the Tribe had

specifically declined to waive sovereign immunity) with id. at 1791 (asserting that

the Tribe had explicitly waived sovereign immunity).

After hearing statements from all parties’ purported representatives, Judge

Haught denied the motion to dismiss. Id. at 1810. Although he acknowledged the

well-established law that “state courts do not have jurisdiction over tribal matters,”

he also concluded that the court did have authority to “determine this bank’s duties

and obligations with respect to its depository accounts”—and that it must do so

here. Id.

3 Morris and Oliver similarly each entered an appearance, purportedly for the
Tribe, in the federal district court action below.
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On June 21, 2012, after a similarly eventful hearing on a motion for

summary judgment, Judge Haught issued a final order in the state action. Pl. App.

Vol. 11, pp. 3193-95. He acknowledged the fact that the Tribe’s government was

in disarray, and that First Bank was—through no fault of its own—in an entirely

untenable position with respect to conducting its banking business. Id. at 3194.

He also, however, acknowledged the court’s general lack of authority to resolve

inter-tribal disputes. Id. at 3195. Accordingly, rather than attempt to determine for

any purpose “which of the rival tribal governments is legitimate,” Judge Haught

denied First Bank's petition for declaratory relief, and instead issued an order

converting the Tribal Accounts to “court supervised account[s],” and requiring any

party wishing to obtain a disbursement of funds to first “make application to this

court with notice to all contestants.” Id. In doing so, he also noted the

“possib[ility]” that no disbursement would be authorized “until tribal turmoil has

been resolved.” Id. Judge Haught’s order is currently on appeal in the Oklahoma

Supreme Court. See First Bank & Trust Co. v. Cheyenne & Arapaho Tribes et al.,

Sup. Ct. No. 110,909 (Okla.).

3. The federal action

While the state court action was pending before Judge Haught, however,

members of the Boswell faction—purporting to act on behalf of the Tribe and its

Executive Branch—filed a collateral attack in the United States District Court for
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the Western District of Oklahoma. See Pl. App. Vol. 1, pp. 17-36; Vol. 1, pp. 149-

75. Plaintiffs named as defendants in the action both First Bank and Judge Haught,

in his official capacity. Id. at 149. They alleged violations of various constitutional

provisions, including the Privileges and Immunities Clause, the Indian Commerce

Clause, and the Supremacy Clause, and sought damages for these alleged

violations under 42 U.S.C. § 1983. Id. at 161-65. They also requested a

“declaratory judgment” that Defendants had violated the above-mentioned

provisions, as well as an injunction dissolving the administrative freeze and

prohibiting both First Bank and Judge Haught “from prospectively prosecuting and

exercising jurisdiction in the State Court Action and from prospective use of state

court processes to interfere with Plaintiffs’ sovereign immunities.” Id. at 168-69.

Finally, Plaintiffs alleged violations of various state laws. Id. at 169-70.

Shortly after members of the Boswell faction filed the lawsuit, members of

the Harjo faction, also purporting to represent the Tribe, filed a Motion to

Intervene, contending that the Boswell faction is not the legitimate tribal

government and lacks authority to represent the Tribe. See Pl. App. Vol. 7, pp.

1996-2000. The court denied this request because the Motion failed to address the

necessary elements of a request to intervene; accordingly, it made no finding

regarding the merits of either the Harjo or Boswell faction’s claims. Id.
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First Bank and Judge Haught each moved to dismiss the federal action. See

Pl. App. Vol. 8. pp. 2097-2106; Pl. App. Vol. 7, pp. 2045-53. First Bank urged

that, inter alia, Plaintiffs had not established standing to assert their claims; neither

the Tribe nor its Executive Branch was a “person” entitled to relief under 42

U.S.C. § 1983; and even if Plaintiffs were entitled to seek relief under Section

1983, First Bank was not subject to liability under that statute because it was not a

“state actor” and had not acted “under color of state law.” Pl. App. Vol. 7, pp.

2100-04. Judge Haught argued that Plaintiffs did not have standing, that Plaintiffs

had failed to state a claim, and that Judge Haught was entitled to judicial

immunity. Pl. App. Vol. 7, pp. 2045-53.

On November 28, 2012, the district court granted Defendants’ motions to

dismiss and entered judgment in favor of First Bank and Judge Haught. Pl. App.

Vol. 12, p, 3267. Plaintiffs filed a Motion to Vacate or, in the alternative, to Alter

or Amend the Judgment. Id. at 3268-94. After a hearing,4 the court denied

Plaintiffs’ Motion to Vacate, but did amend the judgment to clarify that the

4 Though Plaintiffs’ attorney asserted at the hearing that the intra-tribal dispute had
been resolved (Pl. App. Vol. 12, p. 3418), it soon became clear that it had not.
When discussing whether Plaintiffs had made application to the State court for at
least a partial release of money, for example, Plaintiffs’ attorney noted, “Now,
there was one application from a non-party, a non-party to the state court case, and
that was the Legislature. … And, you know, the Legislative Branch—the real
legislature would say that it wasn’t the correct one, but nevertheless, there was an
application….” Pl. App. Vol. 12, pp. 3425-26 (emphasis added).
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dismissal of Plaintiffs’ monetary claims against Judge Haught were based on his

Eleventh Amendment immunity, and thus without prejudice. Id. at 3433-35; 3436.

This appeal followed.

SUMMARY OF ARGUMENT

A bank faces potentially serious liability if it is ultimately found to have

improperly distributed funds belonging to its depositor. When faced with

conflicting demands upon one of its accounts, therefore, First Bank brought a

declaratory judgment action against its depositor and the two conflicting alleged

signatories in state court, seeking a determination of its rights and liabilities under

the parties’ account agreements and state law. Because that depositor happens to

be an Indian tribe, however, Plaintiffs—purported representatives of the Tribe—

filed a collateral attack in federal court, contending that First Bank’s state court

lawsuit is an unlawful violation of its various rights as a sovereign.

Plaintiffs seek damages, as well as injunctive or declaratory relief, based on

42 U.S.C. § 1983. First Bank, however, is a private bank merely asserting its

rights under a private contract: it thus cannot be considered a state actor, or acting

under color of state law, such that it could be liable for alleged violations of the

Fourth Amendment, due process, or other constitutional rights under Section 1983.

Under well-established Supreme Court case law, moreover, when an Indian tribe is
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asserting rights based on its status as a sovereign nation, it is not a “person within

the jurisdiction” of the United States entitled to assert a Section 1983 claim.

The claims against Judge Haught, in his official capacity, similarly fail.

Section 1983 itself bars any injunctive relief against Judge Haught because his

actions did not violate any declaratory decree and the Plaintiff failed to show that

declaratory relief was unavailable. Furthermore, any monetary claims made

against Judge Haught are barred by the Eleventh Amendment to the United States

Constitution.

Plaintiffs do assert certain state law claims, such as intentional interference

with contract, that are presumably based solely on the Tribe’s status as a

depositor—separate and apart from its status as a sovereign. Such claims,

however, could have—and should have—been asserted in the first-filed state court

action. The inclusion of such claims in a federal action otherwise entirely based on

the Tribe’s assertion of its rights as a sovereign, moreover, does not give the

federal court independent jurisdiction over the dispute—much less provide a

reason to discretionarily enjoin or otherwise declare First Bank’s state court action

to be unlawful.

The district court thus correctly dismissed Plaintiffs’ federal claims against

Judge Haught without prejudice on immunity grounds; correctly dismissed the

federal claims against First Bank with prejudice, and properly declined to assert
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supplemental jurisdiction over Plaintiffs’ state law claims. For the reasons set

forth below, and in the district court’s lengthy and well-reasoned opinion, First

Bank respectfully requests that this Court affirm the trial court’s judgment.

ARGUMENT AND AUTHORITIES

I. Plaintiffs Failed to Establish Standing to Assert Any Claims—Much
Less Sovereign Immunity—on Behalf of the Tribe

Initially, Defendants must note that there is still a substantial question

regarding whether the Plaintiffs in this lawsuit have established standing to assert

claims on behalf of the sovereign they seek to represent.5 The Complaint states

that this lawsuit was filed by “the Cheyenne and Arapaho Tribes … by and through

Attorney General Charles B. Morris and Assistant Attorney General Kimberly

Richey,” and “the Cheyenne and Arapaho Executive Branch … by and through

Fredericks Peebles and Morgan LLP.” As noted above, however, there is at least

one other individual who claims to be the Tribe’s Attorney General: “Attorney

General Jeremy D. Oliver,” who participated in the state court action, and who

filed a motion to intervene in the court below “on behalf of the Cheyenne and

Arapaho Tribes and the Cheyenne and Arapaho Tribes Executive Branch and

5 Although the district court’s order of dismissal noted its prior conclusion, in
denying a temporary restraining order, that “plaintiffs had not established that the
jurisdiction of the court was invoked by tribal officials or other representatives
who were duly authorized to do so,” Pl. App. Vol. 12, p. 3255, the court ultimately
made no finding with respect to Plaintiffs’ standing, instead dismissing the action
on other grounds.
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Governor, Leslie Harjo.” Pl. App. Vol. 6, pp. 1775-76; Vol. 11, p. 3193;

Aplee.Supp.App. at 01.6 Oliver asserts that Plaintiffs are the former officials of the

Tribe, that Morris and Richey were “removed as Attorney General and Assistant

Attorney General in December 2010 following the suspension of Janice Boswell,”

and that neither the Plaintiffs nor their counsel have the “capacity to sue in action

on behalf and in the Cheyenne and Arapaho Tribe[‘s] name.” Aplee.Supp.App. at

01. Morris and Richey of course disagree. Absent proof that Plaintiffs in fact have

authority to assert claims on behalf of the Tribe they seek to represent, therefore,

the case should also be dismissed for lack of standing. Cf., e.g., Davis v. Hudson

Refinery, 498 F. App’x 779 (10th Cir. 2012) (dismissing case at the pleading stage

because plaintiff, who “purported to bring this action as the executor” of an estate,

“never established that he was, in fact, the executor of those estates, or was in any

other way authorized to represent those estates”).

II. The District Court Correctly Concluded that Plaintiffs Failed to State a
Federal Claim Upon Which Relief May Be Granted

Assuming, arguendo, that Plaintiffs have standing to assert this action, they

nevertheless fail to state a federal claim upon which relief may be granted;

accordingly, the district court correctly dismissed the action.

6 Similarly, two different attorneys (contradictorily) appeared in the state court
action on behalf of the Tribe’s “Legislature.” See Pl. App. Vol. 6, pp. 1776-77;
Vol. 11, p. 3193.
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In order to state a claim under 42 U.S.C. § 1983, Plaintiffs “must allege the

violation of a right secured by the Constitution and the laws of the United States,

and must show the alleged deprivation was committed by a person acting under

color of state law." West v. Atkins, 487 U.S. 42, 48 (1988) (citation omitted). As

the district court correctly concluded, Plaintiffs’ allegations against First Bank

failed to satisfy these requirements because: (1) the Tribe is not a “person” that

may invoke the privileges of 42 U.S.C. § 19837; and (2) First Bank is not a state

actor, and cannot be said in this instance to have acted under the color of state law.

A. The Tribe Is Not a "Person" That May Invoke the Privileges of 42
U.S.C. § 1983

Plaintiffs, in a brazen attempt to have their cake and eat it too, take (at least)

two different positions with respect to their sovereign status: on the one hand, they

contend that the Tribe is a separate sovereign, and that First Bank’s actions in

suing them in state court thus violated their sovereign immunity, see Pl. App. Vol.

1, pp. 159-60; on the other hand, they contend that the Tribe in this case is merely

a “Depositor,” “no different from any other bank depositor seeking redress for the

illegal seizure” of property, and thus is entitled to assert rights like any other

“person” under 42 U.S.C. § 1983, see Pl. App. Vol. 1, p. 160 (Amended

Complaint at ¶33).

7 As discussed infra, the District Court (correctly) concluded that, although
Plaintiffs asserted violations of various constitutional provisions, they did not cite
any basis for relief except under 42 U.S.C. §1983.
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Of course, if the Tribe in this case is, in fact, merely a “Depositor,” no

different from any other depositor with an account at a state bank, then it might be

entitled to assert its claims as a “person” under Section 1983. Cf., e.g., Pl.’s Br. at

26-27 (noting that a sovereign acting merely as a market participant, for example,

may be considered a “person” within the meaning of certain statutes). If the Tribe

is asserting Section 1983 claims solely as a “Depositor,” separate and distinct

from its status as a sovereign, however, it also would have been required to assert

such claims as compulsory counterclaims in the first-filed state court action—not

file a collateral attack in federal court. See, e.g., 12 O.S. §2013; Fox v. Maulding,

112 F.3d 453, 456-60 (10th Cir. 1997); Wermy v. Norwest Financial Washington,

Inc., 1995 WL 712644, *1-2 (10th Cir. 1995). If that is the case, moreover, then

Plaintiffs’ federal claims—all premised entirely on their allegation that First Bank

and Judge Haught improperly haled a sovereign entity and its Governor(s) into

state court—fail as a matter of substantive law, and were correctly dismissed.

Assuming, however, that Plaintiffs are in fact attempting to assert claims on

behalf of the Tribe as a sovereign entity, they are not entitled to take advantage of

the rights afforded to “citizens” and other “person[s] within the jurisdiction” of the

United States under 42 U.S.C. § 1983. Indeed, the United States Supreme Court

has specifically held that an Indian tribe is not such a person within the meaning

of Section 1983, and thus—as the district court correctly concluded—not entitled
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to bring an action under that statute. See generally, Inyo County, California v.

Paiute-Shoshone Indians of the Bishop Community of the Bishop Colony, 538 U.S.

701 (2003).

In Inyo, a county attempted to seize the tribe's employment records in

connection with a welfare fraud investigation. Inyo, 538 U.S. at 704. In an

attempt to block the seizure, the tribe sued the county and its officers in federal

court under 42 U.S.C. § 1983, "asserting sovereign immunity from state-court

processes and seeking declaratory, injunctive, and monetary relief." Id.

(emphasis added). The tribe alleged that, “by acting beyond the scope of their

jurisdiction and ‘without authorization of law’ in executing the warrant, the

defendants violated [the tribe’s] Fourth and Fourteenth Amendment rights, and the

Tribe’s right to self-government.” Id. at 706. The district court dismissed the

complaint, but the Court of Appeals for the Ninth Circuit reversed, concluding that

state authorities categorically lacked “jurisdiction … over a tribe absent a waiver

by the tribe or a clear grant of authority by Congress,” and the county’s seizure of

records was thus unlawful and “within §1983’s compass.” Id. at 708. The United

States Supreme Court granted certiorari. Id.

Reversing the Ninth Circuit’s decision, the Supreme Court held that,

regardless of whether the seizure was a violation of the tribe’s sovereign

immunity, the tribe was nevertheless not entitled to "sue under § 1983 to vindicate
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the sovereign right it here claims." Inyo County, 538 U.S. at 712. In explaining

its holding, the Court stated:

The issue pivotal here is whether a tribe qualifies as a claimant – a
'person within the jurisdiction' of the United States – under § 1983.
The United States maintains it does not, invoking the Court's
'longstanding interpretive presumption that 'person' does not include
the sovereign,' a presumption that 'may be disregarded only upon
some affirmative showing of statutory intent to the contrary.' …

There is in this case no allegation that the County lacked probable
cause or that the warrant was otherwise defective. It is only by virtue
of the Tribe's asserted ‘sovereign’ status that it claims immunity from
the County's processes. Section 1983 was designed to secure private
rights against government encroachment, not to advance a
sovereign's prerogative to withhold evidence relating to a criminal
investigation.

Inyo County, 538 U.S. at 709, 11-12 (citation omitted, emphasis added).

This case is no different. Plaintiffs’ Amended Complaint is based entirely

upon alleged violations of its status as a sovereign entity, immune from suit in state

and federal courts. See generally Pl. App. Vol. 1, pp. 149-75 (Amended

Complaint) (asserting, inter alia, that Defendants deprived Plaintiffs of “rights,

privileges and immunities secured to Plaintiffs by the Constitution and laws of the

United States, most particularly the Plaintiffs’ rights, privileges, and immunities to

sovereign immunity”; that Defendants are “unlawfully interfering with Plaintiffs’

federally protected rights of Indian Tribes and their officials to sovereign

immunity,” and that First Bank’s request for a declaratory judgment regarding its

liability with respect to the Tribal Accounts was unlawful solely because “[t]hat
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suit will require a determination as to who the Tribe’s Governor is,” an alleged

violation of “sovereign immunity”). As the Supreme Court in Inyo made clear, the

Tribe is not entitled to enforce these rights under 42 U.S.C. § 1983.

Plaintiffs rely on a Sixth Circuit opinion, Keweenaw Bay Indian Cmty. v.

Rising, 569 F.3d 589 (6th Cir. 2009), to urge that a tribe’s status as a sovereign

does not per se disqualify it from bringing an action under Section 1983.

Defendants do not dispute this: as noted above, the Tribe may very well have been

entitled to assert a violation of federal law separate and apart from “its status as a

sovereign,” such as an entitlement to federal funds solely “because it provides

certain social services.” Id. Here, however, they did not do so.8 See Pl. App. Vol.

12, p. 3262 (rejecting Plaintiff’s “parens patriae” assertion because, in this case,

they had not “expressed a quasi-sovereign interest, but rather a sovereign

interest”).9 Nor could they: any claim the Tribe might have had solely as a

8 Plaintiffs argue strenuously that First Bank’s administrative freeze (and Judge
Haught’s injunction) physically harm the Tribe’s population because the frozen
tribal funds are essential for providing social services, and the Tribe’s requested
injunction would thus further non-sovereign interests as well. See Br. at 29. But
the fact that freeing tribal funds could have an ancillary benefit to the population
does not mean that the federal claims the Tribe is asserting—which are entirely
limited to sovereignty-based claims—are actionable under Section 1983. Plaintiffs
may well have state law claims that it may assert as a “service provider” rather
than as a sovereign. Br. at 29. As repeatedly explained, however, such claims are
available in the pending state court action—and thus plainly do not justify an
injunction against that action, or other relief against First Bank.
9 In their Brief in Chief, Plaintiffs do attempt to assert a “due process” or Fourth
Amendment claim based on the state court’s “sua sponte injunction.” See Br. at
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“depositor” or other sort of “parens patriae” entity that was not based on a

violation of sovereignty should have been asserted in the state court action—

which, as First Bank has consistently argued, was brought against the Tribe as a

“Depositor.” See supra. Rather, Plaintiffs simply seek to declare unlawful or

enjoin the first-filed state court action based on sovereign immunity—a request

Inyo makes clear is not actionable under Section 1983.

B. First Bank Is Not a "State Actor" Subject to Liability Under 42
U.S.C. § 1983

Even if Plaintiffs were “persons” entitled to assert their claims under

Section 1983, moreover, they still would be limited to asserting such claims

against a “state actor,” or a private party acting “under the color of state law.”

West, 487 U.S. at 48. As the district court correctly noted, First Bank

“administratively froze the tribal accounts on its own accord, as a private action

by a private entity,” Pl. App. Vol. 12, p. 3264, and Section 1983 excludes from its

reach “merely private conduct, however discriminatory or wrongful.” Blum v.

11-13. It is possible (though certainly questionable) that such a claim could validly
have been asserted by the Tribe solely in its capacity as “Depositor.” To the extent
such a claim is not foreclosed by the fact that it is properly asserted in the state
court action currently on appeal in the Oklahoma Supreme Court, however, First
Bank must also point out that this alleged due process violation is specific to Judge
Haught, not to First Bank. See, e.g., Pl. App. Vol. 12, p. 3265 (noting that
“protection against unlawful seizures applies to governmental action,” and “First
Bank’s alleged conduct did not involve governmental action”). And as shown
infra, any alleged due process violation against Judge Haught, to the extent that it
might exist, is barred by the language of Section 1983 and Eleventh Amendment
immunity.
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Yaretsky, 457 U.S. 991, 1002 (1982). The mere filing of a declaratory judgment

action in state court, moreover, does not convert a private entity into a state actor.

Accordingly, First Bank is not subject to liability under Section 1983.

“The traditional definition of acting under color of state law requires that

the defendant in a § 1983 action have exercised power 'possessed by virtue of

state law and made possible only because the wrongdoer is clothed with the

authority of state law.'" West, 487 U.S. at 49 (citation omitted). Only then can a

private entity or individual’s actions be considered "'fairly attributable to the

State.'" Id. To constitute state action, "'the deprivation must be caused by the

exercise of some right or privilege created by the State ... or by a person for

whom the State is responsible,' and 'the party charged with the deprivation must

be a person who may fairly be said to be a state actor.'" Id. The "'mere fact that a

business is subject to state regulation does not by itself convert its action into that

of the State.'" Blum, 457 U.S. at 1004.

To establish action under the color of state law, a plaintiff must establish “a

sufficiently close nexus between the State and the challenged action of the

regulated entity so that the action of the latter may be fairly treated as that of the

State itself.” Id. No such nexus exists here. First Bank is a private entity that

simply elected to exercise its rights under private contracts with the Tribe when it

administratively froze the Tribal Accounts. See Pl. App. Vol. 12, p. 3264. Such
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action does not make First Bank a "state actor" under § 1983. See, .e.g., Tulsa

Professional Collection Services, Inc. v. Pope, 485 U.S. 478, 485 (1988)

(“[p]rivate use of state-sanctioned private remedies or procedures does not rise to

the level of state action”); Am. Mfrs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 51

(1999) (“a private insurer's decision to withhold payment for disputed medical

treatment” is not “fairly attributable to the State” so as to subject it to a Section

1983 claim).10

Nor does the mere act of “bringing a declaratory judgment action” in state

court (Br. at 39) transform First Bank into a state actor. See, e.g., Torres v. First

State Bank of Sierra County, 588 F.2d 1322, 1325-27 (10th Cir. 1978) (a private

litigant’s use of state court proceedings to obtain a restraining order did not

satisfy the “color of state law” requirement of Section 1983); Sullivan, 526 U.S.

at 52 (“Action taken by private entities with the mere approval or acquiescence of

the State is not state action”); see also Harvey v. Harvey, 949 F.2d 1127, 1133-34

(11th Cir. 1992) (“Use of courts by private parties does not constitute an act under

color of state law.”). And Plaintiffs’ suggestion that First Bank acted under the

color of state law when it simply “relied on state laws including state contract law

10 Plaintiffs rely on Coleman v. Turpen, 697 F.2d 1341 (10th Cir. 1982), to suggest
that the Bank’s seizure of funds constitutes state action. The critical distinction, of
course, is that in Coleman, the towing company had been hired by the state to
seize the plaintiff’s property. See id. at 1345 (“Kiefer held the truck for the State,
not Mr. Coleman.”). Here, First Bank administratively froze its accounts on its
own accord, to protect its own interests.
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and the Oklahoma Uniform Commercial Code,” Br. at 16 (citations omitted), is

on its face absurd: if merely invoking state statutes constitutes acting “under the

color of state law,” then any litigant who has ever filed or defended a lawsuit

could be sued under Section 1983 as a “state actor.” As the district court

correctly and succinctly concluded, “there is no state action in a suit between

private litigants where the state merely furnishes the forum for the dispute.” Pl.

App. Vol. 12, p. 3264.

In administratively freezing the accounts and in bringing a declaratory

judgment action to determine its own rights and liabilities, First Bank merely

exercised its contractual rights under its private agreements with the Tribe. Such

action does not rise to the level of state action under Section 1983. Accordingly,

the district court correctly dismissed Plaintiffs’ Section 1983 claims against First

Bank.

C. 42 U.S.C. §1983 Expressly Bars Plaintiffs’ Claims for Injunctive
Relief Against Judge Haught

The district court also correctly determined that the language of Section

1983, itself, bars Plaintiffs’ claims for an injunction against Judge Haught. Section

1983 states as follows:

Every person who, under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory or the District of
Columbia, subjects, or causes to be subjected, any citizen of the
United States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by the
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Constitution and laws, shall be liable to the party injured in an action
at law, suit in equity, or other proper proceeding for redress, except
that in any action brought against a judicial officer for an act or
omission taken in such officer's judicial capacity, injunctive relief
shall not be granted unless a declaratory decree was violated or
declaratory relief was unavailable.

42 U.S.C. §1983 (emphasis added).

The district court found that the Plaintiffs had not shown that a declaratory

decree was violated or that declaratory relief was unavailable, and that Plaintiffs’

requested relief was therefore barred. Plaintiffs challenge that determination and

allege (1) that the limiting language from Section 1983 does not apply when a

judge acts without jurisdiction; (2) that Judge Haught violated a declaratory decree;

and (3) that a declaratory decree is unavailable. Plaintiffs are wrong on all

accounts.

First, Plaintiffs’ suggestion (at 30) that the limiting language of §1983 does

not apply when a court acts outside of its jurisdiction is based entirely on cases

wherein this language is not discussed at all, or that involve only the doctrine of

absolute judicial immunity in individual capacity cases. See Huminski v. Rutland

Cnty, 134 F.Sup.2d 362 (D.Vt. 2001) (containing no discussion whatsoever of the

limiting language in Section 1983); Lawrence v. Kuenhold, 271 F. App’x 763 (10th

Cir. 2008) (discussing only absolute judicial immunity in an individual capacity

case, and thus not addressing Section 1983’s limiting language); Mireles v. Waco,

502 U.S. 9, 12 (1991) (similar, and noting that, “[i]f judicial immunity means
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anything, it means that a judge ‘will not be deprived of immunity because the

action he took was in error ... or was in excess of his authority.’”). 11 Plaintiffs

provide no authority for the proposition that the statutory language of Section 1983

ceases to apply merely because the judge is alleged to be acting without

jurisdiction. As the statute itself makes clear, an official capacity suit requesting to

enjoin a judicial act is absolutely barred under Section 1983 unless a declaratory

decree was violated or unless a declaratory decree was unavailable. 42 U.S.C.

§1983; Knox v. Bland, 632 F.3d 1290, 1292 (10th Cir. 2011).

Next, Plaintiffs argue that Judge Haught violated a declaratory decree

because a tribal court had recognized Boswell as Governor. See Br. at 34.

Plaintiffs opine, therefore, that because Judge Haught did not defer to the tribal

decree, §1983 does not bar an injunction. Of course, Plaintiffs fail to mention that

there is an order of a competing tribal court, which—in direct contravention of the

decree of their preferred tribal court—holds that Harjo, not Boswell, is the true and

rightful Governor of the Tribe, and thus the authorized signatory of the Tribal

11 Of course, Judge Haught would be entitled to absolute judicial immunity as well.
Contrary to Plaintiffs’ assertions that a judge loses that immunity when he acts
without subject matter jurisdiction, judges in fact only lose their absolute immunity
when they act “in the clear absence of jurisdiction.” Mireles; Stump v. Sparkman,
435 U.S. 349 (1978). Judicial immunity is construed as broadly as possible, and
acting in the absence of authority is not the same as acting in “the clear absence of
all jurisdiction.” Id. Even when a decision is flawed by grave procedural errors, a
judge does not lose his immunity. Whitesel v. Sengenberger, 222 F.3d 861, 867
(10th Cir. 2000).
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Accounts. It would seem only a matter of logic that, before Plaintiffs can assert

that Judge Haught violated a “declaratory decree,” they should first have to

establish that the decree is valid. Given the competing decrees, competing actions

from various other tribal bodies, and even competing rulings from the federal

Bureau of Indian Affairs, Plaintiffs have not done so here.

Finally, in an entirely circular argument, Plaintiffs assert that declaratory

relief was unavailable, and thus that it is entitled to an injunction under Section

1983, because the state court lacked authority to issue declaratory relief against the

Tribe. See Br. at 34-36 (asserting that “[t]he next issue is whether injunctive relief

was available because Haught could not issue declaratory relief” under the

Oklahoma Declaratory Judgment Act). Even if Plaintiffs’ interpretation of this

provision were correct, it could not be any more clear that there is a dispute

between the Tribe and First Bank, such that Judge Haught could have issued the

requested relief under the Act. As explained in detail above, First Bank had

already been sued by the Harjo faction for the money it held on behalf of the Tribe,

and, as Judge Haught noted, the Bank is under threat of lawsuit and liability. The

bank is a state entity operating under the laws of the State of Oklahoma. Pl. App.

Vol. 11, at 3195. The court, then, has the authority to enter a declaratory decree

which determines the Bank’s rights under Oklahoma law, including but not limited

to the construction of contracts or “the construction or validity of any foreign
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judgment” (such as the purported tribal judgment). See 12 O.S. §1651.12 Here,

declaratory relief was available to the petitioning Bank for construction of the

account contract (under which there were competing claims) as well as to the

validity of any tribal court judgments. Plaintiff, therefore, is unable to demonstrate

that declaratory relief was unavailable.

III. Even if Plaintiffs Were Entitled to Assert a Section 1983 or Other
Sovereign-Immunity-Based “Common Law” Claim Against Defendants,
Such a Claim Would Fail As a Matter of Law

Finally, Plaintiffs contend that, even if the district court correctly dismissed

their Section 1983 claim, it should have sustained some amorphous “common-law

injunction” or declaratory relief claim purportedly alleged in their Amended

Complaint. See Br. at 44-46. Alternatively, they argue, they should have been

permitted to amend their Complaint a second time in order to “clarify” their “non-

1983 grounds for relief.” See Br. at 47-51.

Defendants submit that Plaintiffs have had multiple opportunities to so

“clarify”—in their Amended Complaint, in their briefs on the Motion to Dismiss;

in their briefs on the Motion to Vacate; and, most recently, in their Brief in Chief.

Yet, they still have been unable to set forth a specific statutory or other basis for

relief. Accordingly, and as the district court properly found, such an opportunity

12 In their brief, Plaintiffs appear to quote language from 12 O.S. §1651 that does
not exist in the statute itself. See Br. at 34.
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to amend would have been futile, and dismissal was proper. Pl. App. Vol. 12, p.

3434.

Second, even if Plaintiffs could summon some non-Section 1983 basis for

relief, they would still have to show that the state court—and, by association, First

Bank—had unlawfully trampled upon their sovereign immunity or other sovereign

rights by first assuming jurisdiction over the dispute. For the reasons set forth

below, however, they cannot do so.

A. The District Court of Custer County properly found that it had
jurisdiction over this matter.

District Courts of the state of Oklahoma are vested with "unlimited original

jurisdiction of all justiciable matters." Okla. Const. art. 7, § 7(a). Judge Haught

was authorized to issue relief on First Bank's Petition pursuant to 12 O.S. § 1651,

which provides that the district courts of the State have jurisdiction to determine

the rights, status, or other legal relations of parties, including the construction of

any contract or other agreement. Moreover, "[o]nce the equity jurisdiction of the

District Court has properly been invoked, the Court possesses the necessary power

to fashion appropriate remedies." State ex rel. Day v. Sw. Mineral Energy, Inc.,

1980 OK 118, ¶ 19, 617 P.2d 1334, 1338. Here, the state court was entitled—

indeed, required—to determine the rights and obligations of the Bank with respect

to its accounts and account agreements. Any peripheral determination regarding

the status or identity of the Tribe’s Governor would be just that—peripheral—and
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presumably effective only for purposes of determining First Bank’s rights and

obligations with respect to its “Depositor.” Such a determination with respect to

First Bank’s obligations and potential liability under the account agreements has

few, if any, implications for the Tribe’s right to govern itself under tribal law

(assuming at some point it gains the capacity to do so).

B. The Tribe’s agreement with First Bank expressly and implicitly
waives its sovereign immunity.

Even if the state court action did have implications for sovereign immunity,

moreover, the Tribe waived any such immunity objection when it expressly agreed

that its rights and obligations with respect to the Accounts would be “subject to

applicable federal laws and the laws of the State of Oklahoma." Pl. App. Vol. 7, p.

1929. Cf., e.g., C & L Enters., Inc. v. Citizen Band Potawatomie Tribe of Okla.,

532 U.S. 411, 418-19 (2001) (holding that where a tribe entered into a contract

providing for arbitration and governance under Oklahoma law, the tribe waived

sovereign immunity and subjected itself to Oklahoma law relating to the arbitration

award); Bittle v. Bahe, 2008 OK 10, ¶ 52, 192 P.3d 810, 827, 828 (concluding that

a tribally owned casino waived any immunity it may have had by virtue of its

execution of an application agreeing to be bound by state law). And even if the

Tribe had not expressly so agreed, an agreement would have to be implied from the

fact that the Tribe opened an account with a state-chartered bank without seeking

any alternative agreement as to governing law, and thereby availed itself of the
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rights, obligations, and limitations associated with the Oklahoma Uniform

Commercial Code and other state banking laws.

Plaintiffs’ only response to this clear waiver of sovereign immunity is a

citation to American Indian Agricultural Credit Consortium v. Standing Rock

Sioux Tribe, 780 F.2d 1374 (8th Cir. 1985), which suggested that a waiver of

sovereign immunity must be explicit. Significantly, however, Standing Rock was

decided by the Eighth Circuit before the Supreme Court's decision in C&L

Enterprises. In C&L Enterprises, the Supreme Court made clear that a waiver of

sovereign immunity need not be express, so long as the intent to waive was "clear"

from the totality of the circumstances. C&L Enterprises, 532 U.S. at 418-20. In

the present case, which involves account agreements voluntarily initiated by the

Tribe's then-undisputed Governor, the Tribe voluntarily availed itself of the

privileges and protections of checking accounts governed solely by state law, and

expressly agreed that this law (and by implication the courts of the State of

Oklahoma) would determine rights and liabilities with respect to the Tribal

Accounts. Accordingly, the Tribe waived its sovereign immunity for purposes of

First Bank’s action.

C. Sovereign immunity does not extend to First Bank’s declaratory
action

Even if the Court is persuaded that the Tribe did not agree to be bound by

state law in its account agreements or as a matter of law through the opening of the
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Tribal Accounts, several courts have held that tribal sovereign immunity against

suit in federal or state courts does not extend to declaratory relief actions against a

tribe. As the Fifth Circuit explained in TTEA v. Ysleta del Sur Pueblo, 181 F.3d

676, 680 (5th Cir. 1999):

Kiowa [Tribe of Okla. v. Mfg. Techs. Inc., 523 U.S. 751 (1998)] was
an action for damages, not a suit for declaratory or injunctive relief.
This difference matters. . . . .

The distinction between a suit for damages and one for declaratory or
injunctive relief is eminently sensible, and nothing in Kiowa
undermines the relevant logic. State sovereign immunity does not
preclude declaratory or injunctive relief against state officials. There
is no reason that the federal common law doctrine of tribal sovereign
immunity, a distinct but similar concept, should extend further than
the now-constitutionalized doctrine of state sovereign immunity.

Id. (citations omitted)); accord Comstock Oil & Gas, Inc. v. Ala. & Coushatta

Indian Tribes of Tex., 261 F.3d 567, 571 (5th Cir. 2001).

Plaintiffs (at 35) rely upon a Ninth Circuit case, Imperial Granite Co. v.

Pala Band of Mission Indians, 940 F.2d 1269, 1271 (9th Cir. 1991), to argue that

the Tribe's purported sovereign immunity extends to bar First Bank's suit seeking

declaratory relief. In Imperial Granite, with no rationale, the court cited Santa

Clara Pueblo v. Martinez, 436 U.S. 49 (1978), to generally support the proposition

put forth by Plaintiffs. Santa Clara Pueblo, however, was highly dissimilar to the

instant case. The Court only cursorily addressed the contours and scope of tribal

sovereign immunity; its primary focus was statutory interpretation and legislative
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history in determining whether a private federal cause of action was created by a

federal statute, the Indian Civil Rights Act of 1968, 25 U.S.C. §§ 1301 et seq.

Further, the Santa Clara Pueblo court found that "a tribal governor [was] not

immune from a suit seeking declaratory and injunctive relief against enforcement

of a tribal ordinance." TTEA, 181 F.3d at 680 (citing Santa Clara Pueblo, 436

U.S. at 59).

In TTEA, however, the Fifth Circuit expressly noted that Kiowa and Santa

Clara Pueblo control and, unlike the Ninth Circuit, narrowly interpreted those

cases to draw a well-reasoned and rational distinction between a suit for damages

and one for declaratory or equitable relief. See 181 F.3d at 680; see also

Comstock, 261 F.3d at 571. The more on-point conclusion of TTEA and Comstock

is that, since the doctrine of state sovereign immunity does not extend to

declaratory or injunctive relief, there is no reason that the federal common law

doctrine of tribal immunity should be any broader. Since the relief sought by First

Bank is solely declaratory (First Bank has requested no damages whatsoever

against the Tribe), tribal sovereign immunity did not bar the state court from

asserting jurisdiction with respect to the Accounts—and it certainly did not make it

unlawful for First Bank to file the suit.
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D. The declaratory and injunctive relief requested is barred by the
Anti-Injunction Act

Finally, to the extent that Plaintiffs seek to declare the pending state action

as “unlawful,” or enjoin First Bank from proceeding in the action, the district court

correctly concluded that such claims are also barred by the Anti-Injunction Act, 28

U.S.C. § 2283, which prohibits a federal court from granting an injunction “to stay

proceedings in a State court.” See Pl. App. Vol. 12, p. 3259. As the Supreme

Court and this Court have made clear, the Anti-Injunction act “imposes an absolute

ban on federal injunctions against pending state court proceeding, in the absence of

one of the recognized exceptions in the law.” Phelps v. Hamilton, 122 F.3d 1309,

1324-25 (10th Cir. 1997) (citing Mitchum v. Foster, 407 U.S. 225, 228–29 (1972)).

Plaintiffs assert that this case falls within each of the narrow exceptions to

the Act, which permits a federal court to issue an injunction where “expressly

authorized by Act of Congress, or where necessary in aid of its jurisdiction, or to

protect or effectuate its judgments.” 28 U.S.C. § 2283. These exceptions,

however, are permissive, not mandatory, and a district court does not abuse its

discretion in declining to enjoin a state court proceeding where, as here, it

determines that such an injunction is not warranted. Bailey v. State Farm Fire and

Casualty Co., 414 F.3d 1187, 1191 (10th Cir. 2005) (“just because a district court

can issue an injunction does not mean a fortiori that it is required to do so.”). As

the Supreme Court made clear in Atlantic Coast Line R.R. Co. v. Brotherhood of
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Locomotive Engineers, 398 U.S. 281, 297 (1970), “[a]ny doubts as to the propriety

of a federal injunction against state court proceedings should be resolved in favor

of permitting the state courts to proceed in an orderly fashion to finally determine

the controversy.”

Plaintiffs next submit that, although their request for injunctive relief is

barred by the Anti-Injunction Act, their request for declaratory relief is not so

barred. Although they cite cases, such as Thiokol Chemical Corp. v. Burlington

Industries, Inc., 448 F.2d 1328 (3d Cir. 1971), which permit declaratory relief

where the declaration would not have the same effect as an injunction, they do not

dispute the well-settled law that prohibits declaratory judgments which, though not

enjoining the state proceeding, would decide and preempt the matter pending there.

Oklahoma Packing Co. v. Oklahoma Gas & Electric Co., 309 U.S. 4 (1940);

Chandler v. O’Bryan, 445 F.2d 1045, 1058 (10th Cir. 1971) (“where an injunction

is improper under § 2283, declaratory relief should not be given”). And to the

extent that their requested declarations would not have an injunctive-like effect, the

district court correctly concluded that Plaintiffs were not entitled to such a

declaration on the merits. See Pl. App. Vol. 12, p. 3265; see also e.g., Mid-

Continent Cas. Co. v. Village at Deer Creek Homeowners Ass'n, Inc., 685 F.3d

977, 980-81 (10th Cir. 2012) (noting that the declaratory judgment act permits, but

does not require, a federal court to issue the requested declaration, and that a
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district court does not “abuse its discretion” when refusing one where, as here, “use

of a declaratory action would increase friction between our federal and state courts

and improperly encroach upon state jurisdiction” or “there is an alternative remedy

which is better or more effective”).

IV. Judge Haught Has Eleventh Amendment Immunity

Finally, Plaintiffs also sued Judge Haught, in his official capacity, for money

damages under 42 U.S.C. §1983 (and ostensibly under 28 U.S.C. §1362). The

district court correctly determined that the claims for money damages against

Judge Haught are barred by Eleventh Amendment immunity.

It appears that Plaintiffs may have abandoned their claim for money

damages against Judge Haught, as there is absolutely no mention of the Eleventh

Amendment in their brief. Because Plaintiffs’ Propositions I and III are arguably

ambiguous/broad enough to leave open the door for a money damages argument,

however, Judge Haught hereby briefly discusses Eleventh Amendment immunity.

A state and its employees are entitled to Eleventh Amendment Immunity in

§ 1983 cases. In Will v. Michigan Department of State Police, 491 U.S. 58, 63

(1989), the United States Supreme Court specifically considered whether a state or

an official of a state acting in his official capacity is a “person” within the meaning

of 42 U.S.C. §1983. The Court held:

Section 1983 provides a federal forum to remedy many deprivations
of civil liberties, but it does not provide a federal forum for litigants
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who seek a remedy against a State for alleged deprivations of civil
liberties. The Eleventh Amendment bars such suits unless the State
has waived its immunity.

Will, 491 U.S. at 66; see also Howlett v. Rose, 496 U.S. 356, 365 (1990) ("An

entity with Eleventh Amendment Immunity is not a 'person' within the meaning of

§ 1983."); Harris v. Champion, 51 F.3d 901, 905-06 (10th Cir. 1995) ("Neither the

state, nor a governmental entity that is the arm of the state for Eleventh

Amendment purposes, nor a state official who acts in his or her official capacity, is

a 'person' within the meaning of §1983.").

It is well settled that a suit against a person in his or her official capacity is,

in fact, a suit against the entity itself. A judgment against an official “in his

official capacity” imposes liability against the entity that he represents. Brandon

v. Holt, 469 U.S. 464 (1985). As the United States Supreme Court stated in

Kentucky v. Graham:

Personal-capacity suits seek to impose personal liability upon a
government official for actions he takes under color of state law. . .
Official-capacity suits, in contrast, "generally represent only another
way of pleading an action against an entity of which an officer is an
agent.". . . as long as the government entity receives notice and an
opportunity to respond, an official-capacity suit is, in all respects other
than name, to be treated as a suit against the entity. . . . it is not a suit
against the official personally, for the real party in interest is the
entity.

473 U.S. 159, 165-66 (1985); see also Will, 491 U.S. at 71 (“Obviously, state

officials literally are persons. But a suit against a state official in his or her official
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capacity is not a suit against the official but rather is a suit against the official's

office. . . . as such, is no different from a suit against the state itself. . . . we hold

that neither a state nor its officials acting in their official capacities are 'persons'

under § 1983.”).

While it may be the case that official capacity suits are permitted when the

Plaintiff is seeking prospective equitable relief under the Ex Parte Young doctrine,

that doctrine is not applicable in a claim for money damages. Plaintiffs have asked

for equitable prospective relief, and this has been discussed above. For money

damages, however, an official capacity suit is improper. The district court

correctly determined that Judge Haught, in his official capacity, is immune from

claims for monetary damages. The district court thus properly dismissed those

claims, and this Court should affirm.

V. The District Court Did Not Abuse its Discretion in Declining to Exercise
Supplemental Jurisdiction Over the State Law Claims

As fully detailed above, Plaintiffs failed to state a federal claim against First

Bank or Judge Haught. In such circumstances, a district court properly declines to

exercise supplemental jurisdiction over non-federal claims (a discretionary

decision this Court reviews only for abuse of discretion). See 28 U.S.C. §

1367(c)(3); Estate of Harshman v. Jackson Hole Mountain Resort Corp., 379 F.3d

1161, 1165 (10th Cir. 2004). This is particularly true where, as here, the state law

claims at issue could have—and should have—been brought in the first-filed state
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court action, and thus supplemental jurisdiction is uniquely inappropriate. Cf., e.g.,

Mid-Continent, 685 F.3d at 980-81.

As the district court properly exercised its discretion in declining to exercise

supplemental jurisdiction, the dismissal of the state claims should also be affirmed.

CONCLUSION

For years now, First Bank has been caught between a rock and a hard place

with respect to the Tribal Accounts. After receiving conflicting demands from two

different individuals, each purporting to be the “Governor” and authorized

signatory of the Tribe—and having no way to obtain an authoritative determination

from the Tribe itself, which is currently embroiled in a bitter dispute over tribal

governance—First Bank was ultimately forced to administratively freeze the Tribal

Accounts and seek a declaratory judgment with respect to its rights and duties

under the account agreements in state court.

Plaintiffs, purportedly as the authorized representatives of the Tribe,

attempted to collaterally attack the state court action in federal district court,

alleging various violations of their rights as a sovereign. But Plaintiffs failed to

establish that they had a right to bring such a collateral attack, under 42 U.S.C.

§1983 or otherwise. They certainly failed to establish a right to seek damages or

other relief against First Bank or Judge Haught.
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Through no fault of its own, First Bank has been embroiled in expensive,

time-consuming litigation in a multitude of forums for several years—simply in an

attempt to extricate itself from a tribal dispute in which it has no interest. It is time

to finally put this matter to rest. For the reasons set forth by the district court and

the arguments above, Defendants respectfully request that this Court affirm the

district court’s dismissal.
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