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INTRODUCTION 

The issues presented in this Motion boil down to one core question: does the Indian Self-

Determination Act apply to MSPI and DVPI funds.  If the Act applies, there can be little serious 

argument that the Act’s contract support cost provisions apply too. 

ARGUMENT 

I . THE ISDA APPLIES TO MSPI AND DVPI FUNDS. 

IHS does not dispute that MSPI and DVPI funds are “carried out for the benefit of 
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Indians because of their status as Indians,”1 nor that “programs, services, functions, or activities” 

covered by the ISDA “include[e] grants.”2,3  These provisions of the ISDA are all-encompassing, 

and Congress has commanded that these words “shall be liberally construed for the benefit of the 

Indian tribe participating in self-governance and any ambiguity shall be resolved in favor of the 

Indian tribe.”4  These mandatory terms provide a complete answer to the Director’s contrary 

position. 

Complimenting the ISDA, Congress has also commanded that “[e]xcept as otherwise 

provided by law, the Secretary shall interpret all Federal laws . . . in a manner that will 

facilitate—(1) the inclusion of programs, services, functions, and activities . . . and funds 

associated therewith, in the agreements entered into under this part.”5  By its plain terms, that 

command presumptively covers the appropriations earmarks appropriating the subject MSPI and 

DVPI funds in fiscal years 2011 and 2012.  This mandatory term, too, answers the core question 

presented.  

The Director’s construction of the MSPI and DVPI appropriations earmarks cannot 

withstand this formidable and directly controlling law.  The relevant FY 2012 earmark states in 

full: 

[N]otwithstanding any other provision of law, the amounts made available within 
this account for the methamphetamine and suicide prevention and treatment 

                                                      
1 25 U.S.C. §458aaa-4(b)(1).  
 
2 §458aaa-4(b)(2).  
 
3 See Pl.’s Mem. in Support of Mot. for Prelim. Inj. 18.  
 
4 §458aaa-11(f).  
 
5 §458aaa-11(a) (emphasis added).  
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initiative and for the domestic violence prevention initiative shall be allocated at 
the discretion of the Director of the Indian Health Service and shall remain 
available until expended[.]6    

 
On its face, the underscored language seized upon by the Director does nothing more and 

nothing less than leave to the Director how to “allocate” the “amounts” appropriated.   

This is not complicated language.  An “allocation” means “[a] designation or 

apportionment for a specific purpose . . . .”7  The terms “apportion” and “allocate” are commonly 

used budgeting terms and basically mean dividing up money.8  These are technical terms in 

appropriations law, and Congress is presumed to know the meaning of such time-honored 

“‘terms of art.’”9  As the cited authorities reflect, these terms have absolutely nothing to do with 

how funds, once allocated, are in turn spent, much less whether the allocated amounts are then 

spent directly by IHS or are awarded through an amendment to an ISDA contract or compact.  

The word “allocate” simply does not cover that territory.10 

                                                      
6 Pub. L. No. 112–74, 125 Stat. 786, 1027 (2011) (emphasis added).  The earmark for FY 2011 was a 
continuation of the FY 2010 earmark.  See Pub. L. No. 112-10, 125 Stat. 38, 102 (2011), continuing 
appropriations from Pub. L. 111-88, 123 Stat. 2904, 2946 (2009) (providing, in relevant part, “the 
amounts available under this proviso shall be allocated at the discretion of the Director”).  
 
7 BLACK’S LAW DICTIONARY 75 (7th ed. 1999).   
 
8 See generally INSTRUCTIONS ON BUDGET EXECUTION, OFFICE OF MANAGEMENT AND BUDGET Circular 
A-11, Part 4 (July 2013) (discussing the apportionment and allocation of appropriations) available at 
http://www.whitehouse.gov/sites/default/files/omb/assets/a11_current_year/s120.pdf (last visited Sept. 
20, 2013). 
 
9 INS v. St Cyr, 533 U.S. 289, 312 n.35 (2001), quoting Morissette v. United States, 342 U.S. 246, 263 
(1952).  See also Buckhannon Bd. & Care Home, Inc. v. W. Va. Dep’t of Health & Human Res., 532 U.S. 
598, 615 (2001) (Scalia, J., concurring ) (“Words that have acquired a specialized meaning in the legal 
context must be accorded their legal meaning.”); Goodyear Atomic Corp. v. Miller, 486 U.S. 174, 184-85 
(1988) (noting Congress presumed “knowledgeable about existing law pertinent to the legislation it 
enacts”).  
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 Of course, were there any doubt in the matter, Congress has directed the Secretary to 

“facilitate” the inclusion of all activities and funds into ISDA contracts,11 and the Supreme Court 

has more generally directed that laws passed for the benefit of Indians are to be liberally 

construed in their favor.12  In short, the Director’s entire premise—that the underscored words set 

forth in the block quote above vest the Director with discretion over how to award MSPI and 

DVPI funds, and to bypass the ISDA if she wishes to do so—is contrary to the controlling 

language and the controlling rules of statutory construction.  It is also contrary to the entire thrust 

of the ISDA, which, if anything, was designed to severely cabin the Secretary’s discretion in 

contracting issues.13 

 This is not to say that every appropriation made for the benefit of Indians is subject to the 

ISDA, for Congress can certainly provide otherwise.  Thus in the IHS special diabetes initiative, 

Congress has commanded that “[t]he Secretary shall make grants . . . .”14  There, neither the 

Director nor the Tribes have a choice in the matter.  But nothing comparable appears in the Acts 

authorizing and making appropriations for the MSPI and DVPI initiatives.  That Congress knows 

well how to trump the ISDA only underscores that Congress did not do so here, particularly 

                                                                                                                                                                           
10 The legislative history of her first MSPI provision makes abundantly clear that Congress was not 
focused on the means by which the funds were spent, but on where the money would be spent, i.e., “the 
areas with the highest needs in Indian country.”  H.R. REP. NO. 110-187, at 6 (2007). 
 
11 Supra at 2. 
 
12 See Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 766 (1985) (“[S]tatutes are to be construed 
liberally in favor of the Indians, with ambiguous provisions interpreted to their benefit . . . .”); Salazar v. 
Ramah Navajo Chapter, 132 S. Ct. 2181, 2191 (2012) (requiring a showing that the statute “clearly 
require[s]” a reading that does not favor Tribes).    
 
13 See generally Ramah Navajo School Bd. v. Babbitt, 87 F.3d 1338 (D.C. Cir. 1996) (reviewing the 
ISDA’s legislative history). 
 
14 42 U.S.C. §254c-3(a). 
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when it is to be presumed Congress is well aware of the ISDA’s mandatory contracting regime.15 

In sum, the ISDA applies to the MSPI and DVPI funds.  That the agency sometimes calls 

these funds “grants” is immaterial to the ISDA’s application, for the ISDA by its very terms 

sweeps in IHS “grants,”16 and the Act makes no special provision for any grants other than the 

narrow category of “congressionally earmarked competitive grants”—a unique category not at 

issue here (supra 4-5, n.15). 

II. IHS MUST PAY CONTRACT SUPPORT COSTS ON ALL MSPI AND DVPI 
FUNDS, JUST LIKE ALL OTHER ISDA FUNDS. 
 
If the MSPI and DVPI funds are covered by the ISDA, then the Director has a non-

discretionary, ministerial duty to add contract support costs to the MSPI and DVPI amounts.   

This is so because Congress has commanded that these funds “shall be added” to the 

contract,17 they “shall include” certain direct and indirect costs,18 and “[u]pon the approval of 

[the] contract, the Secretary shall add to the contract the full amount of funds to which the 

contractor is entitled,” under the Act’s contract support cost provisions.19  Title V of the Act 

echoes these requirements, providing that “[t]he Secretary shall provide funds under a funding 

agreement under this part in an amount equal to the amount that the Indian tribe would have been 
                                                      
15 Goodyear, 486 U.S. at 184-85.  IHS suggests that the MSPI/DVPI initiatives are just like the diabetes 
initiative, and that all are “statutorily mandated grants” that have special treatment under the ISDA and its 
implementing regulations.  Def.’s Resp. in Opp’n to Mot. for Prelim. Inj. 30 (Def.’s Resp.); 25 U.S.C. 
§458aaa-4(b)(1) (addressing “congressionally earmarked competitive grants”); 42 C.F.R. §137.10 
(defining “statutorily mandated grant”); §137.60-73 (addressing same).  The fact that the MSPI and DVPI 
statutes do not even mention “grants,” much less mandate grants be employed, is a compete answer to this 
misguided assertion. 
 
16 §458aaa-4(b)(2). 
 
17 §450j-1(a)(2) (emphasis added). 
 
18 §450j-1(a)(3)(A) (emphasis added).  
 
19 §450j-1(g) (emphasis added). 
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entitled to receive under self-determination contracts under this subchapter, including amounts 

for direct program costs specified under section 450j-1(a)(1) of this title and amounts for contract 

support costs specified under section 450j-1(a)(2), (3), (5), and (6) . . . .”20  In short, the Director 

has no discretion in the matter; it is just a matter of how much is due. 

The Director responds two ways.  First, she argues that she makes these awards as “full-

cost recovery awards”—meaning that any contract support cost requirements are to be covered 

out of the MSPI and DVPI funds, rather than “added” to those funds as directed by the Act.21  

Second, the Director argues that SCF did not justify the contract support cost amounts it 

proposed in its final offer because SCF’s first proposed “budgets” (but, importantly, not the final 

budgets actually at issue here) depicted the contract support cost requirements as being paid for 

with program funds.22  Neither response withstands scrutiny. 

The Director’s assertion that she makes these awards as “full-cost recovery awards” is 

just a doubletalk way of saying that she believes no contract support costs are due, and that any 

fixed overhead requirements must therefore come out of the program accounts (with the ensuing 

reduction then to occur in available program funds).  The problem with this argument is that the 

Director does not have any discretion under the Act to declare a contracted program to be “full-

cost recovery” and thus exempt from the Act’s contract support cost mandate.  Indeed, she points 

to no such provision, and instead falls back on the terms of the appropriations Acts which do not 

address the issue either. 

 The absence of the very discretion the Director now claims is not surprising.  Congress 
                                                      
20 § 458aaa-7(c) (emphasis added). 
 
21 Def.’s Resp. 30-31.   
 
22 Id. at 31-32.   
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deliberately circumscribed tightly the Director’s ability to interpret the ISDA’s contract support 

cost provisions.23  Indeed, it withheld from the Director any delegated authority to regulate 

contract support cost matters, limiting her authority to 16 other discrete areas not pertinent 

here.24  The Director simply has no discretion to decide one day that a given set of program 

funds will have to absorb all overhead costs, and that no contract support costs will be added for 

this purpose.  Indeed, to suggest otherwise would be to force Tribes to absorb the fixed cost of 

running these programs from within the programs themselves, reducing the funds available for 

patient and client services—the very thing the ISDA’s contract support cost provisions were 

carefully crafted to remedy.25  (Of course, when contract support costs are not paid, this 

diversion of program funds is precisely what happens.26)     

Which leads to the Director’s second contention—that SCF already included amounts for 

contract support costs in the budgets that SCF prepared.  The problem with this position is that it 

is not quite accurate.  Historically, the agency provided SCF with varying instructions on how to 

produce the budgets the agency required as a condition to receiving the funds.  Some budgets for 

earlier years showed contract support costs being paid for with DVPI funds, because the agency 

had announced in advance that no additional funding for contract support costs would actually be 

                                                      
23 Ramah Navajo School Bd., 87 F.3d at 1344. 
 
24 §450k(a)(1).  See also Ramah Navajo School Bd., 87 F.3d at 1344 (discussing same). 
 
25 S. REP. NO. 100-274, at 8-9 (1987) (“Perhaps the single most serious problem with implementation of 
the Indian self-determination policy has been the failure of the Bureau of Indian Affairs and the Indian 
Health Service to provide funding for the indirect costs associated with self-determination contracts.  . . .  
Tribal funds derived from trust resources, which are needed for community and economic development, 
must instead be diverted to pay for the indirect costs associated with programs that are a federal 
responsibility.”). 
 
26 Id. 
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forthcoming.27  That position led SCF to depict the payment of those fixed costs as being 

covered by program funds28—of course, the very consequence that Congress feared would flow 

from a failure to pay those costs separately.29  Other budgets for earlier years were prepared 

showing the bulk of the contract support costs (indirect costs) not being covered by program 

funds, because this was how IHS program managers required the MSPI budgets to be prepared as 

a condition to receiving the funds. 30   

Here, the final budgets corresponding to the numbers in the final offer, and therefore the 

only budgets at issue here, were crystal clear: no contract support cost requirements were 

included in the program budgets of the MSPI or DVPI funds. 31  Indeed, in the case of the MSPI 

budget, an extra column was added depicting those fixed costs as funded from “other sources” 

(ideally, from a contract support cost payment).   

In sum, even if a contractor’s budget, prepared at the agency’s direction, could somehow 

alter the Director’s statutory duty under the ISDA to “add” in “full” contract support costs to the 

MSPI and DVPI program funds, the budgets at issue here were clear that program funds were not 

                                                      
27 Supp. Olson Decl. ¶ 9, 6. 
  
28 Id. & 9. 
 
29 Supra at 7, n.23.  The diversion of program funds to cover these fixed costs leads to another problem 
Congress remedied in the Act: the agency assertion that, since additional funds were not paid, the 
additional funds were not spent, and therefore nothing is due on any later damages claim for the funds.  
This partly explains why Congress crafted the remedial §450m-1 provisions to enforce the contract 
support cost measures added in §§450j-1(a)(2) and (g).  See S. REP. NO. 100-274, at 37 (“The rationale 
offered by the BIA . . . was that since the contractor had not received the funds it was entitled to receive, 
it had also not spent them and, therefore, had not incurred any costs which could be recovered as an 
indirect cost under the contract. Clearly, this is an unacceptable argument.”). 
 
30 Supp. Olson Decl. & 3, 12. 
 
31 Id. & 13, 15-16. 
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expected to cover the additional fixed contract support cost requirements associated with these 

two programs.   

The Director’s remaining arguments are unconvincing.  She argues that any prior 

agreement that contract support costs were due, including §450j-1(c) certified reports made to 

Congress “accounting [for] any deficiency in funds needed to provide required contract support 

costs”32 associated with these two programs, were simply accommodations to the Tribes “to 

avoid disputes . . . and to ensure that the funding of the projects was not delayed.”33  Taken in its 

best light possible, the assertion is a concession that contract support costs were at least arguably 

due on these funds.  And if that is the Director’s position, the ISDA’s ambiguity rule disposes of 

the issue handily: “[A]ny ambiguity shall be resolved in favor of the Indian tribe.”34  Borrowing 

from Ramah, unless the Director can “demonstrate that [her] reading is clearly required by the 

statutory language,”35 her position must be rejected.   

As demonstrated in SCF’s opening brief, the Director’s decision fails to carry the heavy 

burden the ISDA imposes to sustain the Director’s rejection of a final offer.  For these reasons, 

SCF stands a high probability of success on the merits of the claims presented in this action.36 

                                                      
32 §450j-1(c)(2). 
 
33 Def.’s Resp. 12.  See also id. 14. 
 
34 §458aaa-11(f).  
 
35 Ramah Navajo Chapter, 132 S. Ct. at 2191. 
 
36 The Director argues that Seneca is distinguishable because there, the agency failed to respond to a final 
offer, whereas here she did respond.  Def.’s Resp. 21 n.15 (discussing Seneca Nation of Indians v. Dep’t 
of Health and Human Servs., Civil Action No. 12-1494 (RMC), 2013 WL 2255208 at *16 (D.D.C. May 
23, 2013)).  But that is a distinction without a difference.  An illegal rejection can fare no better under the 
law than no rejection at all. 
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III. SCF SATISFIES THE APPLICABLE STANDARD FOR ISSUANCE OF AN 
INJUNCTION.37 
 
The Director misunderstands SCF’s position regarding the controlling standard for 

injunctive relief.  The Director argues that SCF is advocating a standard that actually applies to a 

decision on the ultimate merits.38  That is not correct.  SCF’s position, based upon Ninth Circuit 

precedent, is that Congress has the power to modify a court’s traditional equitable test, and that 

Congress did so in the ISDA in circumstances directly applicable to this case.  

 That Congress can and does modify the traditional equitable powers of the courts is 

beyond dispute.  As the Ninth Circuit summarized in Owner-Operator Independent Drivers 

Ass’n v. Swift Transportation Co.,39 “Congress . . . has the power to alter the traditional equitable 

balancing test.  If Congress wishes to do so, it can require the federal courts to automatically 

enjoin actual or imminent violations of a statute without an individualized balancing of the 

equities.”40   

 As the Ninth Circuit has explained, Congress will be found to have displaced a court’s 

traditional equitable test for injunctive relief when the following circumstances are present:  first, 

when a statute “in so many words” restricts the court’s equity; and second, when a “necessary 

and inescapable inference” demonstrates Congress intended to restrict a court’s traditional 
                                                      
37 SCF’s Motion is styled as a motion for a preliminary injunction.  As the supporting memorandum 
reflects, more technically SCF seeks the unique “immediate injunctive relief” the Act provides to force 
the Secretary to “award and fund” its MSPI and DVPI contracts.  §450m-1(a).  
 
38 Def.’s Resp. 21.    
 
39 367 F.3d 1108 (9th Cir. 2004).   
 
40 Id. at 1111 (citing Weinberger v. Romero-Barcelo, 456 U.S. 305, 313 (1982)); see also Kenna v. U.S. 
Dist. Court for C.D. Cal., 435 F.3rd 1011, 1017 (9th Cir. 2006) (substituting a relaxed standard for the 
traditional mandamus test based on congressional intent in the Crime Victims’ Rights Act), cited 
approvingly in In re Stake Center Locating, Inc., 717 F.3d 1089, 1090 (9th Cir. 2013)).     
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equitable powers.41  In applying this test, the Ninth Circuit has instructed that courts should focus 

on the “underlying substantive policy the [statutory] process was designed to effect” and not “the 

statutory procedure . . . .”42   

 The unique wording of section 450m-1(a) produces some ambiguity as to whether, in 

cases such as this involving the rejection (or declination) of a final offer (or contract proposal), 

the “immediate injunctive relief” sought is a species of “injunction” or a species of “mandamus” 

relief.  While one would ordinarily think such relief to be a type of injunction, the sentence at 

issue speaks of “mandamus to compel an officer or employee of the United States, or any agency 

thereof, to perform a duty provided under this subchapter . . . (including immediate injunctive 

relief to . . . compel the Secretary to award and fund an approved self-determination contract).”43  

Ultimately, however, the issue is academic because in either event Congress displaced the 

traditional equity tests.   

 Congress’s intent to displace the traditional equity tests is apparent from a “necessary and 

inescapable inference.”  In enacting these remedial provisions, Congress was concerned with 

IHS’s “consistent failures . . . to administer self-determination contracts in conformity with the 

law.”44  These failures highlighted the Tribes’ inability to enforce their rights through traditional 

means.45  As the key Senate Report states, “[t]he amendments made by section 110 are necessary 

                                                      
41 Id. at 1112 (quoting Porter v. Warner Holding Co., 328 U.S. 395, 398 (1946)). 
 
42 Id. at 1114 (quoting Amoco Production Co. v. Village of Gambell, 480 U.S. 531, 544 (1987)). 
 
43 25 U.S.C. §450m-1(a) (emphasis added). 
 
44 S. REP. NO. 100-274, at 37. 
 
45 Id. 
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to give self-determination contractors viable remedies for compelling . . . IHS compliance with 

the [Act]. . . .  Existing law affords such contractors no effective remedy for redressing such 

violations. Tribal contractors are denied access to injunctive relief to compel agency compliance 

with the law where the effect of any court order would be to require the Federal government to 

add funds to the plaintiff’s contract.”46  The Report then cites a Tenth Circuit decision which 

found that “mandamus is inappropriate because the Board has another remedy.”47  This 

legislative history makes abundantly clear that Congress’s purpose in §450m-1(a) was to provide 

for injunctive relief even when “existing law” would not have allowed such relief. 

Further, the traditional injunctive test and the traditional mandamus test require a 

showing that there is no adequate remedy at law.48  Congress crafted §450m-1(a) to ensure that 

Tribes were able to “compel agency compliance” with the ISDA’s provisions notwithstanding 

this traditional requirement.49  The legislative history shows that Congress authorized Tribes to 

force agency action without regard to the availability of a later remedy at law for money 

damages.50  This history leads to the “necessary and inescapable inference” that Congress 

intended to displace the traditional equity tests.     

 The same legislative history illustrates the “underlying substantive policy the [§450m-
                                                      
46 Id. 
 
47 Alamo Navajo School Bd., Inc. v. Andrus, 664 F.2d 229, 233 (10th Cir. 1981). 
 
48 See Owner-Operator, 367 F.3d at 1111 (“‘The basis of injunctive relief in the federal courts has always 
been irreparable harm and inadequacy of legal remedies.’” (quoting Beacon Theatres, Inc. v. Westover, 
359 U.S. 500, 506-07 (1959))); In re Cal. Power Exch. Corp., 245 F.3d 1110, 1120 (9th Cir. 2001) 
(finding the third part of the test for mandamus relief to be “‘no other adequate remedy is available.’” 
(quoting Or. Natural Res. Council v. Harrell, 52 F.3d 1499, 1508 (9th Cir. 1995))).  
 
49 S. REP. NO. 100-274, at 37. 
 
50 S. REP. NO. 100-274, at 34.   
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1(a)] process was designed to effect.”  The underlying substantive policy Congress sought to 

effect was “an orderly transition from the Federal domination of programs for, and services to, 

Indians to effective and meaningful participation by the Indian people in the planning, conduct, 

and administration of those programs and services.”51  This included remedying past IHS and 

BIA failures to pay contract support costs, a matter Congress identified as “the single most 

serious problem with implementation of the Indian self-determination policy . . . .”52  Congress’s 

efforts in this respect had been frustrated by the “agencies’ consistent failures over the past 

decade to administer self-determination contracts in conformity with the law.”53  In 1988 

Congress’s put into place new “strong remedies”54 to “afford[] self-determination contractors the 

opportunity to secure injunctive relief against . . . the Indian Health Service for violations of the 

Self-Determination Act (or the terms of contracts under the Act) rather than being put to the cost 

of having to file multiple, annual claims to recover contract damages resulting from such 

violations, while the same violations continue unchecked.”55   

In sum, to further the ISDA’s goals Congress established a special remedial system which 

would enable Tribes to compel IHS to act, and to secure extraordinary relief which traditionally 

was unavailable to tribal contractors.  The legislative history behind these measures demonstrates 

that Congress recognized that existing remedies, including both injunctive relief and mandamus, 

                                                      
51 25 U.S.C. §450a.  
 
52 S. REP. NO. 100-274, at 8. 
 
53 Id. at 37.   
 
54 Id. 
 
55 Id. at 34.   
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were insufficient under the traditional test for Tribes to effectively vindicate their rights under 

the Act.  Congress responded by adding new “strong remedies” to the Tribes’ arsenal against the 

agencies.  The “substantive policy” these measures were intended to effectuate confirms SCF’s 

position that Congress supplanted the traditional equitable tests for injunctive and mandamus 

relief.  

When Congress chooses to supplant the traditional equitable tests, the “reasonable cause” 

test applies.56  As the Eight Circuit explained in Burlington N. R.R. C. v. Bair,57 “[u]nder the 

reasonable cause standard, the district court does not balance the equities between the parties, 

but, instead, simply determines whether reasonable cause exists to believe that a violation of the 

Act has occurred.58   

Ultimately, then, the Director’s arguments regarding the traditional test for equitable 

remedies are beside the point.  Instead, the Court must decide whether there is reasonable cause 

to believe that a violation of the ISDA has occurred.  As argued here and in SCF’s opening 

memorandum, such a violation has indeed occurred.  The Director has failed to award a 

requested contract amendment, and has failed to carry the heavy burden of proof required to 

support her decision not to award the amendment.  Under the Act, the Secretary “bears the 

burden of ‘clearly demonstrating the validity of the grounds for declining [a] contract proposal 

(or portion thereof),’ 25 U.S.C. §450f(e)(1); it is not [SCF]’s burden to justify the validity of its 

                                                      
56 See Owner-Operator, 367 F.3d at 1109-10.   
 
57 957 F.2d 599 (8th Cir. 1992). 
 
58 Id. at 601 (citing Atchison, T. & S.F. Ry. v. Lennen, 640 F.2d 255, 260-61 (10th Cir.1981)).  
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position.”59 The Secretary has failed to justify her refusal to award the contract amendment as 

proposed in SCF’s final offer.  Since “reasonable cause exists to believe” that the Secretary’s 

action constitutes a violation of the Act—indeed, the controlling law is overwhelming on the 

point—“immediate injunctive relief” to compel the award of the requested amendment should 

issue.60  

IV. IHS’S WRONGFUL WITHHOLDING OF PROGRAM FUNDS HAS ALREADY 
REOCCURED WITH RESPECT TO SCF’S CURRENT PROGRAM FUNDS.  
 
The Secretary argues that SCF’s claims regarding the program funds are moot because, 

inter alia, “it is ‘absolutely clear that the allegedly wrongful behavior could not reasonably be 

expected to recur . . . .’”61  Brief comment is warranted on this last point. 

Not until a few weeks after this suit was filed did IHS finally issue a contract amendment 

paying SCF the FY 2011 and 2012 MSPI and DVPI program funds.  Clearly the suit was the 

                                                      
59 Seneca, 2013 WL 2255208 at *16.  
  
60 Even under the traditional tests, SCF would prevail.  First, there may be no adequate remedy at law 
because, if the contract document does not recognize SCF’s right to additional contract support costs, the 
Director will later argue (as she does here when discussing old budgets) that there is no contract remedy.  
Def.’s Resp. 31-31.  Second, the balance of equities strongly favors SCF, since at issue for SCF is the 
very promise of tribal self-determination and the effective transfer of federal programs to tribal 
administration (§ 450(a)), whereas the granting the relief against the Director imposes no additional 
burden beyond what is already set forth in the Act.  Finally, an injunction serves the public interest, not 
only because it is in furtherance of the Nation’s deep commitment to tribal self-determination, but 
because it carries out Congress’s studied decision to address “the single most serious problem with 
implementation of the Indian self-determination policy”—namely the agency’s failure “to provide 
funding for the indirect costs associated with self-determination contracts” (later restyled as contract 
support costs).  S. REP. NO. 100-274, at 8.  It also furthers the public interest because it furthers SCF’s 
provision of services to combat suicide, domestic violence, and methamphetamine use among across the 
greater Anchorage area and surrounding communities.  Particularly since SCF’s claim is so “clear and 
certain,” and because the agency’s duty to comply with the ISDA’s statutory mandates is “ministerial,” 
Cal. Power Exch., 245 F.3d at 1120 (quoting Or. Natural Res. Council, 52 F.3d at 1508), the requested 
relief satisfies any possible traditional test. 
 
61 Def.’s Resp. 23 (quoting Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 
180 (2000)).  
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catalyst for the payment.  The Director defends her 13-month delay in paying these funds with 

the assertion that she believed “there would not be an extended delay in funding the awards” and 

that it only occurred to IHS after the suit was filed that “timely resolution of the dispute”—a 

dispute which had dragged on for over a year and which had nothing to do with these funds—

“was unlikely.”62  This remarkable assertion should make the Director blush. 

Be that as it may be, the wrongful conduct continues.  Thus, IHS has yet to transfer to 

SCF the current DVPI and MSPI program funds for the funding cycles that began, respectively, 

August 1 and September 1, 2013.63  Further, it initially refused to transfer the MSPI funds unless 

SCF changed its budget.64  The very Supreme Court case the Director cites provides a full 

answer to the mootness assertion:   

It is well settled that “a defendant's voluntary cessation of a challenged practice 
does not deprive a federal court of its power to determine the legality of the 
practice.”  “[I]f it did, the courts would be compelled to leave ‘[t]he defendant ... 
free to return to his old ways.’ ” . . . [T]he standard we have announced for 
determining whether a case has been mooted by the defendant's voluntary conduct 
is stringent: “A case might become moot if subsequent events made it absolutely 
clear that the allegedly wrongful behavior could not reasonably be expected to 
recur.” The “heavy burden of persua[ding]” the court that the challenged conduct 
cannot reasonably be expected to start up again lies with the party asserting 
mootness.65 

 
IHS has not met its “heavy burden” of persuasion to show the case is moot.  Indeed, it 

cannot because IHS has already “returned to [its] old ways.”   

                                                      
62 Def.’s Resp. 22.   
 
63 Supp. Olson Dec. ¶ 17-18. 
 
64 Id.  
 
65 Friends of the Earth, 528 U.S. at 189 (2000) (internal citations omitted). 
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CONCLUSION 

 For the foregoing reasons, SCF’s motion for immediate injunctive relief should be 

granted. 

Respectfully submitted this 23rd day of September 2013. 
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