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Plaintiff City of Duluth (“City”) respectfully submits the following Post-Appeal 

Memorandum of Law in opposition to the Rule 60(b)(6) Motion by Defendant Fond du 

Lac Band of Lake Superior Chippewa (“Band”) and in opposition to the Band's post-

appeal motion and brief filed herein.   
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I. INTRODUCTION 

In its January 14, 2013 opinion the 8
th

 Circuit Court of Appeals provided 

guidance for proceeding on remand in the determination of the Band’s Rule 60(b)(6) 

motion.  The Band seeks to retain initial term payments withheld from the City, which 

were due and payable pursuant to the initial term provisions of the agreements ending 

March 31, 2011, and due and payable in accordance with the Consent Decree.  This 

brief is submitted to address the issues raised and the guidance provided by the 8
th

 

Circuit.   Because the Band has failed to demonstrate the existence of “exceptional 

circumstances” justifying the extraordinary remedy of retrospective relief from the 

Consent Decree, the motion should be denied.  

II. 8
th

 CIRCUIT MANDATE  

The 8
th

 Circuit held that this Court was wrong in its stated belief that 

retrospective relief was not available under Rule 60(b)(6).  That court then held that 

this Court abused its discretion by not considering “all relevant factors” to the 

question of whether the required “exceptional circumstances” exist to justify relief 

under the “extraordinary remedy” of Rule 60(b)(6).
1
 

Included in the “relevant factors” identified by the 8
th

 Circuit are: 
 

1. “Both the Band and the City voluntarily agreed …”;
2
 

2. “[T]his Agreement was initially endorsed by the NIGC “;
3
 

3. “[T]he NIGC does not have the authority to punish a party for obeying a court 

order.” (citing cases);
4
 

                                                           
1
 City of Duluth v. Fond du Lac Band, 8

th
 Circuit Court of Appeals, No. 11-3883, 11-3884, January 14, 2013, p. 12 

2
 Id. at p. 11 

3
 Id. 
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4. “Congress vested in the NIGC authority for matters related to the regulation of 

Indian casinos [citation omitted] in order to ensure that the primary 

beneficiaries of Indian gaming operations are to be the tribes themselves”;
5
 

5. "The City was on notice that the NIGC’s views on the validity of the 1994 

Agreement might well have changed.” (noting the advisory letters that were 

“likely available” and “may well have relevance.”)
6
; and 

6. “The NIGC issued the NOV on July 12, 2011 changing its earlier position and 

ordering the Band to cease performance under the Consent Decree.”
7
 

While the 8
th

 Circuit indicated these are to be included as relevant factors to be 

considered, it did not suggest it was an exclusive list.  It held that this Court must 

examine “all relevant factors” including those listed.  In fact, the 8
th

 Circuit did not do the 

analysis but remanded the issue to this Court to do that analysis.   

While the 8
th

 Circuit remanded for an analysis by this Court, it made no suggestion 

as to what the outcome should be.  The issue was referred to this Court’s discretion.  

Factors were acknowledged in the 8
th

 Circuit’s opinion regarding “why retrospective 

relief might not be appropriate in this case” and that court said, “These factors remain 

relevant in consideration of the Band’s request for relief under Rule 60(b)(6).”
8
 

It is clear from the language of its opinion that the 8
th

 Circuit neither did nor 

attempted to do the analysis, nor suggested what the outcome should be.  That court even 

mentioned the relevance of certain factors suggesting that retrospective relief would not 

be appropriate.  It referred to certain NIGC advisory letters or other decisions without 

                                                                                                                                                                                           
4
 Id. 

5
 Id. 

6
 Id. at pp. 11-12 

7
 Id. at p. 12 

8
 Id. at p.11 
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saying that they were available or that they are relevant, but that they “likely were 

available and “may well have relevance.”
9
  These are considerations left to this Court. 

III. ISSUE  

Considering all relevant factors, has the Band shown the required “exceptional 

circumstances” justifying rule 60(b)(6) relief in this case? 

City’s position:  No, the required showing has not been made. “Exceptional 

circumstances” justifying relief do not exist, and the requested rule 60(b)(6) relief should 

be denied. 

IV. “ALL RELEVANT FACTORS”  

There are a number of relevant factors to the determination of whether 

“exceptional circumstances” exist warranting or justifying relief in addition to those 

mentioned in the 8
th

 Circuit opinion.  All relevant factors include the following:  

Mentioned in the 8
th

 Circuit opinion: 

1. "Both parties voluntarily agreed." 

2. "The agreement was approved by the NIGC." 

3. "The NIGC cannot punish a party for obeying a court order." 

4. "Congress vested authority in NIGC to regulate Indian casinos." 

5. "By 2009, the City was on notice that the NIGC’s views might well have 

changed." [The City disagrees with the suggestion that it may have been on 

notice of some change since the facts discussed infra show that it was not.] 

                                                           
9
 Id. at pp. 11-12 
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6. "The NIGC issued its NOV on July 12, 2011 ordering the Band to cease 

performance." 

In addition to those mentioned in the 8
th

 Circuit opinion: 

7. The Consent Decree requires specified payments to the City during the initial 

term that ran through March 31, 2011.  The Band ceased making initial term 

payments in 2009.  The unpaid amounts required by the Consent Decree 

through March 31, 2011 total more than $10 million. 

8. The NOV was not issued until July 12, 2011, after Judge Magnuson 

approved the contracts, after two magistrate judges and Judge Montgomery 

found no reason to overturn or modify the contracts and decree, after Judge 

Nelson ordered the arbitration required by the contracts, after the expiration 

of the initial term, and after the initial term payments had become due and 

were accruing interest. 

9. The NOV threatened sanctions of fines or closure if the Band did not cease 

performance of the 1994 Agreements and Consent Decree. 

10.  No sanctions have been imposed. 

11.  The Band did not assert its defense to any threatened sanctions that it would 

be following a valid consent decree by performance of the terms of the 

agreements. 

12.  The Band did not appeal the NOV on the basis of its defense to any 

threatened sanctions that its performance of the agreements would be 

following a valid consent decree.  Instead, the Band made a voluntary choice 
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to waive its right to appeal, and by this strategic maneuver, thwarted the 

City’s attempt to intervene in the process of appeal to the entire Commission. 

13. The Band needed the City’s consent in order to develop a casino in the city of 

Duluth. 

14.  The City not only gave its consent to the creation of a casino within the city 

but its officials were instrumental in achieving government approval and the 

realization of the casino. 

15.  The agreements were approved and executed by DOI. 

16.  The agreements were approved by the Court. 

17.  The agreements were incorporated into the Court's consent decree. 

18.  The Band breached the contract. 

19.  The Band violated the Consent Decree. 

20.  To the extent that the NOV is a change of law, it is not an exceptional 

circumstance for purposes of Rule 60(b)(6).  

21.  Substantial rights were given up by the City. 

22.  No substantial rights were given up by the Band. 

23.  Substantial benefits were received by the City. 

24.  Substantial benefits were received by the Band. 

25.  The Band has been relieved of future payments to the City. 

The 8th Circuit did not do the necessary fact finding to determine the underlying 

facts related to the factors it listed or the additional ones that exist and are identified here.  
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The fact finding was remanded for determination by this Court.  Only after determining 

the relevant facts can this Court do the analysis directed by the 8th Circuit. 

V. THE LAW: “EXCEPTIONAL CIRCUMSTANCES” "JUSTIFYING 

 RELIEF" 

 

A. History  

Rule 60(b)(6) jurisprudence begins with the adoption of the amended Rule 60(b) 

in 1948 and its first application in the courts by the United States Supreme Court in 

Klapprott v. U. S., 336 U.S. 601 (1949).
10

  Mr. Klapprott was a German national who was 

a naturalized U.S. citizen.  In 1942, during World War II, the U.S. Attorney brought suit 

to cancel Mr. Klapprott’s naturalization certificate and his citizenship.  Within the time to 

answer, Klapprott was arrested on criminal charges and confined to jail.  Default 

judgment in the citizenship case was entered.  More than four years later, while still in 

jail, he petitioned for relief from the judgment under the old rule then in effect.  The 

district court denied the petition.  The appeals court affirmed the denial. He was still in 

jail at the time of the Supreme Court’s decision.  The Supreme Court reversed the lower 

courts holding that Rule 60(b)(6) relief should be granted. 

The Court noted:  “the petitioner has now been held continuously in prison for six 

and one-half years.  During that period he served one and one-half years of a penitentiary 

punishment under a conviction which this court held was improper.  He was also held in 

the District of Columbia jail two years and ten months under an indictment that was later 

                                                           
10

 The district court did not have Rule 60(b)(6) which had not yet been adopted.  The Supreme Court picked it up 

and applied it for the first time on appeal. 
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dismissed.  It is clear, therefore, that for four and one-half years this petitioner was held 

in prison on charges that the Government was unable to sustain." 

These were the “exceptional circumstances” which, in the view of the Court, 

justified the first application of Rule 60(b)(6) relief. 

B. Parameters 

Within two years of the Klapprott decision, the same Supreme Court set the 

parameters for the type of “exceptional circumstances” that would justify relief and the 

Court set them pretty tight.  Ackermann v. U.S., 340 U.S. 193 (1950).  Like Mr. 

Klapprott, Mr. and Mrs. Ackermann and their friend Max were German nationals who 

were naturalized citizens in the middle of World War II.  In 1942, complaints were filed 

against all three to cancel their naturalization on the ground of fraud.  The cases were 

tried together, they lost, and judgments were entered cancelling their citizenship.  Max 

appealed.  The Ackermanns did not.  By stipulation with the U.S. Attorney, Max's case 

was reversed and the case dismissed.  Mr. Ackermann moved for relief under rule 

60(b)(6). 

The Supreme Court held that Ackermann’s circumstance, unlike those in 

Klapprott, did not rise to the level of “exceptional circumstances” justifying 60(b)(6) 

relief, saying, “the Klapprott case was a case of extraordinary circumstances,” and 

holding that Ackermann’s case was not.  Because Ackermann did not appeal, the Court 

rejected the effort to use Rule 60(b)(6) as a substitute for an appeal.  There is no question 

that the circumstances were "exceptional" or "extraordinary" because they dealt with the   

citizenships of the Ackermanns that, as it turns out, they should have been able to keep.  
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The question is not whether a Rule 60(b)(6) moving party experiences exceptional or 

extraordinary circumstances, but whether those circumstances justify relief.  For the 

Ackermanns, they did not.  For the Fond du Lac Band, they do not. 

C. The “Extraordinary Remedy” 

1. The extraordinary remedy of Rule 60(b)(6). 

Throughout the history of 60(b)(6) jurisprudence courts have consistently held that 

60(b)(6) is an “extraordinary remedy,” “rarely given”, and only upon a showing of 

“exceptional circumstances” justifying relief.  See, e.g., Klapprott v. U.S., supra; 

Ackermann v. U.S., supra; Gonzales v. Crosby, 545 U.S. 524 (2005) In re Zimmerman, 

899 F.2d 1126 (8th Cir. 1989); Atkinson v. Prudential Prop. Co., 43 F.3d 367 (8th Cir. 

1994); In re Guidant Corp. Implantable Defibrillators Prod. Liab. Litigation, 496 F 3d 

863 (8th Cir. 2007). 

Nearly every case which deals with Rule 60(b)(6),  including the 8th Circuit 

decision in this case,
11

 makes this holding. 

2. Changes in the law. 

Changes in the law are not exceptional circumstances justifying Rule 60(b)(6) 

relief.  Agostini v. Felton, 521 U.S. 203 (1997); Gonzales v. Crosby, 545 U.S. 524 (2005).  

In Agostini, the court said, "Intervening developments in the law by themselves rarely 

constitute the extraordinary circumstances required for relief under Rule 60(b)(6)." 

(Emphasis added.)   

                                                           
11

 City of Duluth v. Fond du Lac Band, 8
th

 Circuit Court of Appeals, No. 11-3883, 11-3884, January 14, 2013, p. 11, 

citing  In Re Zimmerman, 869 F.2d 1126, 1128 (8th Cir. 1989). 
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This is also necessarily true because changes in law do not ordinarily have 

retroactive effect.  The law existing before the change applies to the circumstances and  

duties of the parties existing before the change.  The NOV was issued on July 12, 2011.  

The initial term of the Agreements ended on April 1, 2011, over three months earlier.  All 

payments due in that term were due on or before March 31, 2011 and all were earning the 

prescribed interest from their due dates forward.  All were due and earning interest before 

the NOV was issued in July.  The NOV has been given prospective effect by this Court 

and that ruling has been affirmed by the 8th Circuit.  On the subject of this remand, the 

8th Circuit held that this Court was mistaken in ruling that retrospective relief could not 

be granted under Rule 60(b)(6).  The 8
th

 Circuit did not rule that the NIGC was 

authorized to issue a retroactive ruling.  No analysis of IGRA
12

 and the express authority 

granted to NIGC by Congress was done.  The 8th Circuit left those analyses to this Court 

in determining whether in this Court's discretion, relief should be granted or denied.   

The NIGC does not have the authority to issue a retroactive ruling.  In Bowen v. 

Georgetown University Hospital, 488 U.S. 204 (1988), the Supreme Court held that an 

administrative agency's power to promulgate regulations is limited to the authority 

delegated by Congress, saying further: 

"It is axiomatic that an administrative agency's power to promulgate 

legislative regulations is limited to the authority delegated by Congress. 

"Retroactivity is not favored in the law.  Thus, congressional enactments and 

administrative rules will not be construed to have retroactive effect unless their 

language requires this result. 

                                                           
12

 IGRA, 27 U.S.C. 2701 et seq. 
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"By the same principle, a statutory grant of legislative rulemaking authority 

will not, as a general matter, be understood to encompass the power to promulgate 

retroactive rules unless that power is conveyed by Congress in express terms." 

 

 Id. at 204, 208-209 (Emphasis added.) 

 

IGRA does not expressly authorize the NIGC to promulgate rules and enforce 

them retroactively.  Section 2706 delineates the powers of the NIGC.  Section 

2706(b)(10) authorizes the promulgation of rules and guidelines  appropriate to 

implement the provisions of IGRA, but does not suggest that such rules or guidelines can 

be applied retroactively.  Nowhere in Section 2706 is retroactive application of NIGC 

rulings or regulations authorized at all, much less "expressly authorized." 

That Congress did not authorize or intend to authorize retroactive action by the 

NIGC is clear from Section 2712, which deals with the review of ordinances, 

management contracts, and collateral agreements that existed prior to the enactment of 

IGRA.  That section specifically prohibits retroactive application of the results of such 

review by providing for the validity of conduct under the ordinance or agreement prior to 

the review, by providing for the timing within which such ordinances are to be submitted 

to the commission for review and further saying: 

"Any activity conducted under such ordinance, resolution, contract, or 

agreement shall be valid under this chapter, or any amendment made by this 

chapter, unless disapproved under this section.” 

 

Therefore, under Bowen and IGRA, application of the NOV, even if held to be 

valid, to the initial term of the agreements, which ended three months before the NOV 

was issued, would be an impermissible retroactive application. 
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3. Voluntary acts. 

One’s voluntary acts cannot be the basis for 60(b)(6) relief. Ackermann v. U.S., 

340 U.S. 193 (1950).   

4. "Justifying" relief. 

What circumstances constitute “exceptional circumstances” “justifying” relief 

under this “extraordinary,” “rarely to be used” remedy? 

A review of just a sample cases  from the Supreme Court and this Circuit shows 

that circumstances qualifying as "exceptional circumstances justifying relief" are truly 

extraordinary situations in which the party moving for Rule 60(b)(6) relief is hurting and 

in need of assistance.  The key words in this rule of law are not "exceptional" or 

"extraordinary" but the words, "justifying relief."  In many cases, the circumstances meet 

the "exceptional" standard, but the courts still held those circumstances did not justify 

relief, as in the distinction between the circumstances of Mr. Klapprott and Mr. and Mrs. 

Ackermann, supra. 

Sample cases granting relief are:  Klapprott v. U.S., 336 U.S. 601 (1949) (six years 

wrongful imprisonment); Liljeberg v. Health Serv. Acquisition Corp., 486 U.S. 847 

(1988) (district judge with interest in the outcome of the case failed to recuse or disclose 

and found in favor of his interest); Rosebud Sioux Tribe v. A & P Steel, Inc., 733 F.2d 

509 (8th Cir. 1984) (tribe's lawyer working for both sides and instructed a witness to lie); 
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Watkins v. Lundell, 169 F.3d 540 (8th Cir. 1999) (reduction of punitive damages as 

unconstitutionally high).
13

   

Sample cases denying relief are:  Ackermann v. U.S., 340 U.S. 193 (1950) (co-

defendant's case reversed, Ackermann, who did not appeal, denied Rule 60(b)(6) relief); 

Gonzales v, Crosby, 545 U.S. 524 (2005) (change in decisional law regarding the tolling 

of statute of limitations did not justifying relief); In re Zimmerman, 899 F.2d 1126 (8th 

Cir. 1989) (judgment for damages for sexual assault and abuse discharged in bankruptcy 

without judgment creditor filing timely objections); Atkinson v. Prudential Prop. Co., 43 

F.3d 367 (8th Cir. 1994) (newly discovered evidence held not exceptional circumstance); 

In re Guidant Corp. Implantable Defibrillators Prod. Liab. Litigation, 496 F 3d 863 (8th 

Cir. 2007) (dismissal of two class members who failed to comply with pre-trial orders
14

). 

Whether a fact situation qualifies as "exceptional circumstances justifying relief" 

depends on the facts of the individual case and requires consideration of all relevant 

factors related to how the moving party is hurt and needs relief it can get nowhere else.  

In this case, the facts do not support the granting of relief to the Band, at the considerable 

expense to the City and the loss of rights it bargained for under the auspices and approval 

of the NIGC, and which have already accrued. 

VI. DISCUSSION  

Taking the factors in the order in which they were previously listed: 

                                                           
13

 Lundell moved for Rule 60(b)(6) relief from a default judgment for actual damages of $335,000 and punitive 

damages of $3,500,000.  Rule 60(b)(6) was granted only as to punitive damages reducing them to $940,000.  

Otherwise, relief was denied.  The Watkins, the non-moving parties, won this case. 
14

 The dismissed plaintiffs, two of about 1400 in the class, moved for Rule 60(b)(6) relief.  Judge Donovan Frank 

denied the motion.  The 8th Circuit affirmed, saying "Reversal of a district court's denial of a Rule 60(b) motion is 

rare because Rule 60(b) authorizes relief in only the most exceptional of cases." 
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1. "Both parties voluntarily agreed." 

Both parties were represented by sophisticated governmental leaders and were 

well represented by counsel when they voluntarily agreed to the terms that became the 

1994 Agreements, which were approved by the NIGC, and which in turn became the 

Consent Decree of the district court.  The record is clear
15

: the Band sought this 

agreement, and as a result, was able to develop a casino in downtown Duluth that would 

never have existed otherwise.  Paying the amounts due from 2009 through March 31, 

2011, is nothing more, and nothing less, than what the Band already agreed to and 

anticipated. 

2. "The agreement was approved by the NIGC." 

The parties reasonably relied on NIGC and DOI approval of their renegotiated 

agreement.   They worked with the NIGC for months before completing an agreement 

that satisfied the NIGC and DOI.   If those government agencies had not approved the 

agreement, the parties would have agreed to something else or the casino would have 

closed.   

3. "The NIGC cannot punish a party for obeying a court order." 

The Band has a complete defense to any sanctions or civil penalties threatened or 

which might be imposed by the NIGC.  Martinez v. City of St. Louis, 539 F.3d 857 (8
th

 

Cir. 2008); City of Duluth v. Fond du Lac Band, 702 F.3d 1147 (8
th

 Cir. 2013).  This 

defense and the fact that the NIGC cannot punish the Band for following a valid court 

                                                           
15

 See, e.g., Testimony of  Mayor Fedo, Doc. No. 210-13. 
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order has been recognized by the 8
th

 circuit in Martinez and in this very case in its 

opinion herein.   

The Band has continually claimed that it was "between a rock and a hard place": 

between complying with the Consent Decree or complying with the NOV and this is the 

basis for its request for Rule 60(b)(6) relief.
16

  But that dilemma does not exist for the 

Band because of its complete defense to any NIGC threatened sanctions under Martinez. 

Because of this complete defense, the NOV and its threatened fines or closure 

order, which the Band identifies as it’s only alleged “exceptional circumstance” is not a 

circumstance affecting the Band at all and cannot support the extraordinary remedy of 

60(b)(6) relief. 

4. "Congress vested authority in NIGC to regulate Indian casinos."  

It is believed that the 8
th

 Circuit did not intend this as a separate “relevant factor” 

but as the backdrop for the next two mentioned by that court.  However, as noted in this 

memorandum at Section V., C., 2., supra, Congress did not authorize the NIGC to apply 

its regulation retroactively. 

5. "By 2009, the City was on notice that the NIGC’s views might well 

have changed." 

The 8
th

 Circuit has not made a finding to this effect. On the contrary, in discussing 

the City’s possible notice the court pointed out that the notice was related to whether the 

NIGC’s views “might well have changed” and that its intervening decisions “likely were 

available and accessible” and that they “may well have relevance.” 

                                                           
16

 "The Fond du Lac Band of Lake Superior Chippewa is between a rock and a hard place." Band's Memorandum in 

Support of Rule 60(b) Motion, p. 1, Doc. No. 208,  July 22, 2011. 
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In fact there are no analogous NOV's or advisory letters.  Those referred to by the 

8th Circuit are those cited and discussed in Judge Montgomery's Order.
17

  They do not 

compare to the contracts between the Band and the City, were not previously approved 

by NIGC, were not approved by DOI, and were not incorporated into a district court 

judgment. 

Neither the NOV of July 12, 2011 or the previous advisory opinion letters and the 

one NOV referenced by the 8th Circuit give any indication of what amount of payment to 

an entity like the City is too much or is prohibited by IGRA. But the evidence is 

undisputed that there are numerous Indian gaming casinos in which payments similar to 

those for Fond du Luth were approved.  Those facts make it clear that the City was not on 

notice and neither was anyone else as to whether the Fond du Luth agreements or any of 

the many others in this country violate IGRA in the opinion of NIGC. 

In fact, the City was not on notice that the NIGC made any definitive or final 

changes that might affect the contract with the Band and still is not.  On April 21, 2010, 

Judge Ann Montgomery held that the 1994 Agreements were valid and that the advisory 

opinion letters of the NIGC’s general counsel did not affect those agreements or the 

Consent Decree incorporating them.
18

  During the time between the Band’s cessation of 

payments in 2009 and the present, the NIGC put the question of what its position should 

be on interpreting the “sole proprietary interest” standard out for Notice and Comment.  

                                                           
17

 City of Duluth v. Fond du Lac Band, 708 F. Supp. 2d 890 (D. Minn. 2010).   

18
 Id. 
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The time for comment was open until February 2011.
19

  The process does not appear to 

be completed.  After receiving comments, the NIGC issued a regulatory review schedule.  

The last consultation schedule was scheduled for February 7 - 8, 2012.
20

 

The record demonstrates that prior to the issuance of the NOV on July 12, 2011 

the City was not on notice of any action by the NIGC which did, would, or could affect 

its relationship with the Band or the validity of the Consent Decree.  

6. "The NIGC issued its NOV on July 12, 2011 ordering the Band to cease 

performance." 

 

The NIGC's July 11, 2011 NOV was issued in the middle of the arbitration 

proceeding and had the effect of stopping the proceeding and causing a continuance of 

the scheduled trial.  The NOV found the 1994 Agreements in violation of the sole 

proprietary interest requirement of IGRA and ordered the Band to cease compliance or be 

fined or closed. 

The NOV makes no suggestion as to what terms of agreements would not be in 

violation.  It does not say what percentage of revenue may be paid to the City except to 

say the agreed amount is too high.  It does not define an acceptable term length except to 

say the term of these agreements is too long. 

In stating that the agreements and therefore the Consent Decree are in violation of 

IGRA, the NOV does not provide sufficient information or guidance for the parties to 

enter into a valid agreement.   

                                                           
19

 75 Fed. Reg. 70685, November 18, 2010. 
20

 76 Fed. Reg. 18459, April 4, 2011. 
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7. The Consent Decree requires specified payments to the City in the 

initial term through March 31, 2011.  The Band ceased making payments in 2009.  

The unpaid amounts required by the Consent Decree through March 31, 2011 total 

more than $10 million.  

The Band is required to make the payments by a valid Consent Decree which 

remained valid at least until this Court’s Order of November 21, 2011.  The Band 

breached its agreement and violated the Consent Decree by unilaterally ceasing payments 

in 2009.  Counsel for the Band agreed on questioning by a panel member during oral 

argument before the 8th Circuit Court that the Band was in violation of the Consent 

Decree.
21

  Granting the Band “retrospective relief” based on the 2011 NOV, simply 

rewards the Band for its breach and intentional violation of the Consent Decree. 

Rule 60(b)(6) was not designed to protect the Band’s wrongful conduct.  

8. The NOV was not issued until July, 2011, after Judge Magnuson 

approved the contracts, after two magistrate judges and Judge Montgomery found 

no reason to overturn or modify the contracts and decree, after Judge Nelson 

ordered the arbitration, after the expiration of the initial term, and after the initial 

term payments were due and were accruing interest.  

 

As previously discussed, the NIGC has no authority to apply its ruling 

retroactively, and take from the City the rights that had already accrued to it at the time 

the NOV was issued.  NIGC authority comes from Congress and Congress did not 

expressly grant the NIGC the authority to retroactively enforce new decisions.   See 

Bowen v. Georgetown University Hospital, supra. 

9. The NOV threatened sanctions of fines or closure if the Band did not 

cease performance of the 1994 Agreements and Consent Decree.  

See ¶ 10. 

                                                           
21

 Response to questioning by Judge Benton, Oral argument of Band counsel before the 8th Circuit, 

www.ca8.uscourts.gov/oral-arguments, Case No. 11-3883, November 13, 2012. 
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10. No sanctions have been imposed.  

Although the NOV threatens sanctions no sanctions have been issued.  And while 

the Band took action after the NOV to ensure that it would not be fined or closed,
22

  there 

will not be any sanctions imposed if the Band is subject to an order of this Court to pay 

the City the money it owes because, as discussed below, compliance with a court order is 

a complete defense.  

11. The Band did not assert its defense to any threatened sanctions that it 

would be following a valid consent decree by performance of the agreements. 

The Band has a complete defense to any sanctions or civil penalties threatened or 

which might be impose by the NIGC.  Martinez v. City of St. Louis, 539 F.3d 857 (8
th

 Cir. 

2008); City of Duluth v. Fond du Lac Band, 702 F.3d 1147 (8
th

 Cir. 2013).  It voluntarily 

chose not to assert that defense in order to use the NOV as a claimed change of 

circumstance to avoid its obligations under the agreements and Consent Decree.  A 

voluntary choice is not an “exceptional circumstances” justifying the extraordinary 

remedy of Rule 60(b)(6).  Ackermann v. U.S., supra. 

If this Court denies relief to the Band and orders payment as it should do under 

Rule 60(b)(6) law, the NIGC cannot punish the Band for complying with this Court's 

order and judgment. 

12. The Band did not appeal the NOV on the basis of its defense to any 

threatened sanctions that its performance of the agreements was mandated by a 

valid consent decree.  Instead, the Band made a voluntary choice to waive its right 

to appeal, and by this strategic maneuver, thwarted the City’s attempt to intervene 

in the process of appeal to the entire Commission. 

 

                                                           
22

 Letter To NIGC Chairwoman Tracie Stevens from Band's RBC Chairwoman, Karen Diver, July 27, 2011, Doc. 

No. 210-11. 
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The Band’s voluntary and strategic litigation decision is not an “exceptional 

circumstances” under Rule 60(b)(6).  Ackermann v. U.S., supra.  Just as Mr. Ackermann 

could have appealed and chose not to, the Band could have appealed and chose not to.  

The Band made this strategic decision to block the City’s opportunity to appeal to the full 

three-member Commission. 

13. The Band needed the City’s consent to locate a casino in the city of 

Duluth.  

 

See ¶ 14. 

14. The City not only gave its consent to the creation of a casino within the 

city but its officials were instrumental in achieving government approval and the 

realization of the casino. 

 

The record is clear that without the consent, assistance, and efforts of the City the 

casino would not exist.
23

    The parties recognized in their agreements in 1986 that the 

consent of the City was necessary as a practical matter because the DOI was not 

approving trust applications for off reservation casinos.
24

   

15. The agreements were approved and executed by DOI.  

See ¶ 17. 

16. The agreements were approved by the Court.  

See ¶ 17. 

17. The agreements were incorporated into the Court's consent decree.  

 

The parties reasonably relied upon the approval of governmental agencies and on 

the fact that the agreements of the parties were reduced to an enforceable judgment.  

                                                           
23

 Transcript of Arbitration Proceedings, Mayor  John Fedo Testimony, Doc. No. 210-13 
24

 1986 Commission Agreement, p. 1, ¶D.; Oral argument of Band counsel before the 8th Circuit, 

www.ca8.uscourts.gov/oral-arguments, Case No. 11-3883, November 13, 2012. 
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Without the governmental approvals and subsequent judgment, the parties would have 

either reached a different agreement or terminated the agreements.  But without the 1994 

agreements, the casino would have closed in accordance with the mandates of the 1993 

notice of violation issued by the NIGC and terms of the earlier agreements. 
25

 

18. The Band breached the contract. 

See ¶  19. 

19. The Band violated the Consent Decree.  

In 2009 the Band voluntarily chose to breach its contract and to violate the 

Consent Decree.  The Band has clearly admitted these acts.  See, Counsel Hogan’s 

responses to Judge Benton’s questions on oral argument.
26

 

20. To the extent that the NOV is considered a change of law, it is not an 

exceptional circumstance under 60(b)(6).  

 

As discussed previously herein, under Rule 60(b)(6) jurisprudence, a change of 

law alone does not qualify as a an exceptional circumstance justifying Rule 60(b)(6) 

relief.
27

   

21. Substantial rights were given up by the City.  

The parties were able to work together in good faith, and were able to persuade the 

United States government to approve the petition for reservation status in order to create 

the casino.  In assisting the Band, the City gave up forever the right to govern and tax 

portion of its territory.  State and local laws, which have been enacted to protect the 

                                                           
25

 NIGC letter to the Band, September 24, 1993, Doc. No. 11-1. 
26

 Oral argument of Band counsel before the 8th Circuit, www.ca8.uscourts.gov/oral-arguments, Case No. 11-3883, 

November 13, 2012. 

 
27

 Section V. C. 2. of this Memorandum, supra, and the cases cited therein. 
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public safety and implement public policy, such as smoking prohibitions, environmental 

safety, historic preservation, and development standards, cannot be enforced at the casino 

because it is part of the Band’s reservation.   

22. No substantial rights were given up by the Band.  

Prior to entering into the agreements with the City the Band did not have a 

reservation in the city of Duluth and did not have the right to conduct gaming on any land 

in the city of Duluth.  The Band gave up nothing by entering into the agreements with the 

City. 

23. Substantial benefits were received by the City.  

In exchange for the City’s invaluable efforts in making the Band’s reservation in 

Duluth possible and giving up forever its right to govern and tax a portion of its territory, 

the Band agreed to pay to the City substantial benefits in terms of payments of casino 

proceeds for a defined period of time.   Up until 2009, the City received approximately 

$75 million.  From 2009 to March 31, 2011 the City should have received more than $10 

million.  The City performed its obligations under the contract.  The Band should be 

required to perform theirs. 

24. Substantial benefits were received by the Band.  

Besides the property development, property value enhancement and employment 

for its members, the Band received approximately $175 million in net profit for the 

period of 1994 to 2009.
28

  Since payments were stopped in 2009, the Band has received 

                                                           
28

 The City's 19% of gross revenue from slot machines was intended to equate to 30% of net revenue from all 

sources.  See 1994 Sublease § 4.2.2.2, p. 11, Doc. No. 12-2, p. 14.  Payments to the City have remained at 

approximately 30% of net revenue since 1994.  See Gaming Revenue Table at pp. 16-17 of NIGC NOV, July 12, 

2011, Doc. No. 208-1.  The City received $75 million in 1994 to 2009.  70% (Band) /30% (City) x $75 million = 

$175 million. 
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more than $20 Million pure profit over and above what it owes the City for that period 

through March 31, 2011, the end of the initial term.
29

 

25. The Band has been relieved of future payments to the City.  

The fact that this Court has relieved the Band from any future payments is a factor 

in considering whether 60(b)(6) relief is justified.  The Band was required to renegotiate 

an amount to be paid to the City as a percentage of gross receipts from slot machines for 

the next 25 years.  It no longer has to do that or make any payments to the City 

henceforth.  This relief given the Band under Rule 60(b)(5) dramatically changes the 

benefits of the bargain reached in 1994 to the Band's favor and adversely to the City.  The 

need for Rule 60(b)(6) relief from the consent decree is dramatically lessened by this 

Court's decision as to the Extension Term. 

VII. THE FLEXITEEK CASE 

In its brief the Band suggests that the recent Flexiteek case
30

 is a "road map" for 

this Court.   

Flexiteek is a patent infringement case in which, after a verdict and judgment for 

plaintiff, it was discovered that the patent was invalid because of “anticipation” or “prior 

publication” of the art of another inventor. The New Zealand patent on which the U.S. 

patent was based had been revoked five weeks before the U.S. patent was issued.  The 

case did not involve an agency change in law, but the discovery of an error in the 

                                                           
29

  Since payments were stopped by the Band in September 2009, approximately $10 million due the City has 

accrued.  At the same proportions, 70% (Band) /30% (City) x $10 million = $23.3 Million. 
30

 Flexiteek Americas, inc. v. Plasteak, Inc., 2012 WL 4564263 (S.D. FLA 2012) 
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underlying facts.  The facts here are not in dispute.  The NOV was not premised upon a 

mistake in underlying facts.   

The Band also argued the importance of the Flexiteek case to the 8th Circuit 

adding it as an additional case supplementing its brief after the briefing was done.  When 

it was brought up during oral argument, presiding Judge Murphy said in words or 

substance that the Flexiteek case didn't have any application to this case.
31

  It was not 

mentioned in the 8th Circuit's opinion. 

VIII. CONCLUSION  

The 8
th

 Circuit’s mandate requires an examination of “all the relevant factors”. As 

discussed above, an examination and balancing of all relevant factors, demonstrates that 

the Band has already been given adequate Rule 60(b) relief by the granting of Rule 

60(b)(5) relief as to the future Extension Term.  The Band has not made the required 

showing of “exceptional circumstances” justifying the extraordinary remedy of 

retrospective Rule 60(b)(6) relief.  Unlike those cases that have dealt with the rule 

requiring "exceptional circumstances justifying relief" in which the moving party 

suffered substantial harm, the Band has not been harmed.  It has benefitted enormously 

from the agreements, which these parties entered into in 1984, 1986, and 1994.   

Considering all of the relevant factors together,  and the impact of those factors on 

each of the parties, fairness and equity dictates that the City be allowed to recover the 

                                                           
31

  Oral argument of Band counsel before the 8th Circuit, www.ca8.uscourts.gov/oral-arguments, Case No. 11-3883, 

November 13, 2012. 
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payments that were due and payable under the agreements and Consent Decree long 

before the NIGC issued its July 12, 2011 NOV.   

The City asks this Court to deny the motion for Rule 60(b)(6) relief and order the 

case to proceed to trial in accordance with this Court's Order of November 21, 2011 

[Doc. No. 231]. 

Dated this 30th day of May, 2013. 

 

Attorneys for Plaintiff City of Duluth 

 

s/David P. Sullivan 

David P. Sullivan, MN Atty # 010694X 

717 Sunset Cove 

Madeira Beach, FL 33708  
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