
UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

City of Duluth, 
Plaintiff, 

v. 

Fond du Lac Band of Lake Superior 
Chippewa, 

Defendant. 

Case No. 0:09-cv-02668-SRN-LIB 

Defendant Fond duLac Band of Lake Superior Chippewa's 
Memorandum of Law in Support of Motion for Relief from Consent Order 

and Summary Judgment Order under Rule 60(b)(6) 

The City of Duluth asks the Court to compel the Fond du Lac Band of Lake 

Superior Chippewa Indians to break the law. This Court has already determined, and the 

Eight Circuit Court of Appeals agreed, 1 that "further performance of the bulk, if not the 

entirety, of the 1994 Agreements would be unlawful." 2 But the City nevertheless asks 

this Court to force the Band to make one last payment under those Agreements. 3 

Between August 2009 (when the Band stopped paying it) and the end of the first 

Sublease term, $10, 392,412.40 of rent accrued under the Agreements. (the "Unpaid 

Rent").4 

1 City of Duluth v. Fond duLac Band of Lake Superior Chippewa, 702 F.3d 1147 (8th 
Cir. 2013). 
2 Nov. 21,2011 Memorandum Opinion and Order ("Order"), Dkt. 231,20 n.l3. 
3 A complete recitation of the negotiations and renegotiations of the 1986 and 1994 
Agreements between the parties is available at Dkt. 208, at 2-9. 
4 Dkt. 210-3 at 2. The Band also withheld $561,047.59 from the rent it paid to the City 
in 2009 because it learned that it had overpaid the City that amount in "contrarevenue" 
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In this (hopefully) last installment of litigation concerning the enforceability of the 

payment provisions of the 1994 Agreements and the Consent Order5 adopting those 

Agreements, the Band asks this Court to relieve it from the obligation to pay the $10.3 

million of rent that accrued between 2009 and 2011 but that the Band has not yet paid 

(the "Unpaid Rent") because the National Indian Gaming Commission ("NIGC") has 

made clear by its Notice of Violation ("NOV") that any further performance of any rent 

obligation under the 1994 Agreements would violate the Indian Gaming Regulatory Act 

("IGRA").6 The Band respectfully requests that this Court follow the same reasoning 

here that it applied to relieve the Band of future-accruing rent obligations, and allow the 

Band to also follow the law with respect to the Unpaid Rent. 

between 1994 through the last quarter of2008. Dkt. 47 at~ 18. While the City disputed 
that the Band had a right to withhold those funds, see, e.g., Summary Judgment Order, 
Dkt. 73 at 18, for purposes of this motion, the contrarevenue funds fit in the same 
category as "unpaid rent." Ordering the Band to repay the City any contrarevenues 
would violate the NOV for the same reasons as ordering it to pay the Unpaid Rent would. 
5 July 29, 1994 Stipulation And Consent Order, Fond duLac Band of Lake Superior 
Chippewa Indians v. City of Duluth, Civ. No. 5:94-82 (D. Minn.) ("Consent Order"), Dkt. 
11-7. 
6 July 12, 2011 NOV-11-02, Fond duLac Band of Lake Superior Chippewa, Dkt. 208-1 
("NOV"), at 18 ("The Band must cease performance under the 1994 Agreements of those 
provisions identified in this NOV as violating IGRA. This applies to the entire 42 year 
tenn ofthe 1994 Agreements."). 
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Argument 

I. Under Rule 60(b )(6), the Court may relive a party from a judgment
including a consent judgment-to accomplish justice in extraordinary 
situations. 

Rule 60(b )( 6) allows this Court to grant the Band relief from the Consent Order 

for "any ... reason justifying relief from the operation of the judgment" other than the 

more specific circumstances set out in Rules 60(b)(1)-(5)."7 Although the rule is used 

sparingly, the Eighth Circuit has found that its purpose is "to prevent the judgment from 

becoming a vehicle of if\iustice[,]" and it "is to be given a liberal construction" and 

"construed liberally to do substantial justice."8 The rule recognizes that, upon occasion, 

unforeseen changes in circumstances make continued enforcement of a judgment unjust, 

and "[t]he 'other reason' clause ... vests power in courts adequate to enable them to 

vacate judgments whenever such action is appropriate to accomplishjustice."9 Thus, 

when exceptional circumstances bar adequate redress through other mechanisms, relief 

under Rule 60(b)(6) is appropriate. 10 

These principles apply equally, if not with greater force, where the judgment at 

issue is a consent judgment. Although a consent decree embodies an agreement of the 

parties, "that agreement is 'reflected in, and [is] enforceable as, a judicial decree that is 

7 Gonzalez v. Crosby, 545 U.S. 524, 528-29 (2005). 
8 Rosebud Sioux Tribe v. A & P Steel, Inc., 733 F.2d 509, 515 (8th Cir. 1984). See also 
Watkins v. Lundell, 169 F.3d 540, 544 (8th Cir. 1999) ("Rule 60(b)(6) enables a court to 
"accomplish justice") (citing Klapprott v. United States, 335 U.S. 601 (1949)). 
9 Atraqchi v. F.B.I, 959 F.2d 740,740 (8th Cir. 1992) (quoting Klapprott, 335 U.S. at 
614-15). 
10 See In re Guidant Corp. Implantable Defibrillators Prod. Liab. Litig., 496 F.3d 863, 
868 (8th Cir. 2007). 
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subject to the rules generally applicable to other judgments and decrees."' 11 But as the 

Supreme Court has made clear, " [ c] onsent decrees entered in federal court must be 

directed toward protecting federal interests." 12 Accordingly, a federal consent decree 

"must further the objectives of the law upon which the complaint was based." 13 Where, 

as here, there is a change in the law upon which the complaint was based, the consent 

judgment must also change so that it continues to protect the federal interest. No other 

result would, in the words of the Supreme Court, "accomplishjustice." 14 

II. Without modification, the Consent Order presents the extraordinary 
circumstance of forcing the Band to perform illegal obligations. 

In earlier proceedings, this Court recognized-and the Eighth Circuit agreed-that the 

NOV presented a truly extraordinary circumstance warranting relief from those 

provisions of the Consent Order that required the Band to pay the City rent that accrued 

after the NOV issued (the "Future Rent"). Then this Court stopped short. But for the 

same reasons that it would have been "legally impracticable" 15 for the Band to perform 

payment of the Future Rent in violation of federal law, it is just as legally impracticable 

for the Band to perform payment of the Unpaid Rent in violation of federal law. 

11 Frew v. Hawkins, 540 U.S. 431,437 (2004) (quoting Rufo v. Inmates of Suffolk County 
Jail, 502 U.S. 367, 378 (1992)). 
12 Id. 
13 Id. (citing Firefighters v. Cleveland, 478 U.S. 511, 525 (1986)). 
14 Klapprott, 335 U.S. at 614-15. See also In re Guidant Corp., 496 F.3d 863, 868 (8th 
Cir. 2007). 
15 Order, Dkt. 231 at 21. 
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A. It is legally impracticable for the Band to perform under the 1994 
Agreements. 

This Court understood the double bind that the Consent Order and the NOV 

presented. In its order granting 60(b )(5) relief from the Future Rent obligation, it held: 

• "The NOV ... evaluated the validity of the 1994 Agreements as a whole and 
found that the parties' agreement violates the IGRA." 16 

• "The NIGC thus ordered the Band to cease performance under the 1994 
Agreements or face sanctions, including fines and the possible closure of the 
casino." 17 

• "[T]he agency's decision constituted a change in the governing law[.]" 18 

• "[F]urther performance of the bulk, if not the entirety, of the 1994 Agreements 
would be unlawful." 19 

• "The NOV concluded that, in order to correct the violations of the IGRA that it 
found, ' [ t ]he Band must cease performance' of any provision of the Agreements 
that violated the IGRA, and further stated that '[t]his applies to the entire 42 year 
term of the 1994 Agreements,' that is, not only the Extension Term scheduled to 
begin on April 1, 2011, but also the entirety of the now-completed, seventeen-year 
Initial Term."20 

In the over-25-year history of these Agreements, the NOV presented the first time that a 

court or the NIGC set forth a considered analysis of the Agreements' legality under 

IGRA. And every judge that has looked at the Agreements since the NOV issued has 

agreed with the NIGC that the Agreements cannot be reconciled with the NIGC's 

evolved understanding ofiGRA's sole-proprietary-interest standard.21 Put simply, the 

16 Id. at 19. 
17 Id. at 5. 
18 Id. at 19. 
19 Id. at 20 n.13. 
20 Id. at 25 (emphasis in original). 
21 City of Duluth, 702 F.3d at 1152-53. See also Order, Dkt. 231, at 21. 
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NIGC's decision that the 1994 Agreements are illegal under IGRA makes "any 

remaining performance of the contractual terms legally impracticable[ .]"22 

B. Requiring the Band to pay the Unpaid Rent would require the Band to 
perform under the 1994 Agreements. 

In its first look at the Unpaid Rent obligation, this Court opined that 60(b)(6) relief 

from the Unpaid Rent obligation is not appropriate because when the Unpaid Rent 

obligations arose, "they were legal under the NIGC's then-existing understanding of 

IGRA."23 But this measures the legality at the wrong point in time. As this Court earlier 

opined and the Eighth Circuit affirmed, the Band must '"be relieved of any further 

compliance with its obligations under the 1994 Agreements. "'24 Even if the Unpaid Rent 

was legal when it accrued (a conclusion the NIGC Chairperson disputes25
), there can be 

no dispute that it would violate federal law for the Band to today tender payment of that 

Unpaid Rent. 

Fundamentally, incurring obligations and performing obligations are two different 

things. They are so different that accountants created two separate systems of 

bookkeeping based on this difference, making the distinction between accrual-basis 

accounting (recording income items when they are earned and records deductions when 

expenses are incurred-i.e. when the obligations accrue) and cash-basis accounting 

22 !d. (emphasis added). 
23 Id. at 28. 
24 City of Duluth, 702 F.3d at 1152 (quoting Order, Dkt. 231, at 29) (emphasis added). 
25 NOV, Dkt. 208-1, at 18 (finding on the date the NIGC issued the NOV that "the City 
possesses a proprietary interest in the gaming operation ... "and stating that remedial 
measures to correct the violation apply "to the entire 42 year term of the 1994 
Agreements.") (emphasis added). 
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(recording revenue when cash is received and expenses when cash is paid-i.e. when the 

obligations are performed). To "accrue" is to "come into existence as an enforceable 

claim or right; to arise."26 In contrast, "performance" is the "successful completion of a 

contractual duty, usu. resulting in the performer's release from any past or future 

liability."27 Accrual creates the obligation; performance discharges it. 

The difference between the parties' positions here is the difference between 

accrual and performance. The City has argued-and the Band agrees-that the Unpaid 

Rent accrued before the NIGC issued the NOV. That is, the Band's obligation to pay the 

Unpaid Rent arose before the NOV called the 1994 Agreements (and their resulting 

obligations) illegal. But what the City ignores-and what binds the Band-is that even 

though the Unpaid Rent obligation accrued before the NOV issued, unlike the Paid Rent, 

the Band had not performed the Unpaid Rent obligation when the NOV issued. 

The NOV spoke directly to this point: "The Band must cease performance under 

the 1994 Agreements of those provisions identified in this NOV as violating IGRA." 28 

No more performance; no way, no how. And in case there was any question of whether 

that directive applied to obligations that accrued before the Notice of Violation or was 

limited to those that accrued after, the NIGC continued in the next sentence: "This 

applies to the entire 42 year term of the 1994 Agreements."29 Taken together, the NIGC 

26 Black's Law Dictionary, Bryan A. Garner, ed., 2d Pocket Edition at 9. 
27 !d. at 523-24. 
28 NOV, Dkt. 208-1 at 18 (emphasis added). 
29 !d. (emphasis added). 
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could not have been more clear: it forbade any additional payments to the City beyond 

the over $75.5 million the Band has already paid. 

On this point, comparing the Unpaid Rents to the Band's original counterclaims 

for rents already paid until 2009 (the "Paid Rents") is illustrative: 

Paid Rent 

Unpaid Rent 

1994-2009 

Accrued & 
Performed 

2009-2011 

Accrued 

2013 

Performance 
unaffected 

Performance 
illegal 

The Band declined to appeal this Court's ruling on its counterclaims for return of the Paid 

Rent because even though the NIGC has now determined those payments were illegal, 

the payments were legal when the Band paid them. That is, the Paid Rent were not 

unavoidably affected by the NIGC's direction to stop performance. But unlike the Paid 

Rent, if the Court orders performance of the Unpaid Rent in 2013, it will force the Band 

to perform despite the NIGC's directive not to. 

C. The Band cannot both pay the Unpaid Rent due under the 1994 
Agreements and follow IGRA. 

Because the Band can only pay the Unpaid Rent by performing under the 1994 

Agreements, denying the Band's request for 60(b)(6) relief from the Unpaid Rent would 

leave it in the same place that the Court held-and the Eighth Circuit agreed-was 

untenable as to the Future Rent. As the Eighth Circuit rightly understood the NOV, the 

NIGC "ordered the Band to cease performance under the consent decree or face 
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sanctions, including possible closure of the Duluth casino."30 Either the Band must 

cease all performance under the 1994 Agreements, as the NIGC has directed it (but in 

violation of the Consent Order), and risk court sanction, or it can pay the City as the 

Consent Order requires (but in violation of the NOV), and risk daily $25,000-per-

violation-per-day fines and Casino closure. 31 

III. Affording the Band relief from inconsistent obligations is an 
appropriate use of Rule 60(b)(6). 

A. Exercising the Court's inherent authority to modify a judgment cannot 
logically undermine the Court's authority. 

In previewing whether Rule 60(b)(6) relief from the Unpaid Rent is appropriate, 

the Eighth Circuit noted that "[w]hile the NIGC has the power to change its position, it 

does not have the authority to punish a party for obeying a court order." 32 The Band 

agrees. But the NIGC can punish a party for disobeying an order of the NIGC. The 

cases the Eighth Circuit cited are not to the contrary. 

In Martinez v. City of St. Louis, St. Louis took steps to comply with a consent 

order by increasing the number of African-American firefighters on its force. 33 The 

district court awarded private parties who claimed to be aggrieved by these steps 

"substantial monetary and equitable relief' and tpen modified the consent order to relieve 

St. Louis of the hiring obligations. 34 The Eighth Circuit reversed, holding that 

"compliance with this valid Title VII remedial consent decree until it was dissolved ... is 

3° City of Duluth, 702 F.3d at 1151 (citing 25 C.F.R. §§ 575.3 -575.4). 
31 25 U.S.C. § 2713; 25 C.F.R. § 575.3. 
32 City of Duluth, 702 F.3d at 1155. 
33 Martinez v. City of St. Louis, 539 F.3d 857, 860-61 (8th Cir. 2008). 
34 Id. 
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a complete defense to the pre-dissolution claims for damages and other individualized 

relief."35 But in this case, the NIGC's sanction power is not a "claim for damages" 

against the Band-it is statutory authority to enforce federal law. Martinez simply does 

not speak to whether compliance with a consent decrees that is no longer in accord with 

changed law is a complete defense to an agency's enforcement power. Moreover, when 

the Martinez district court was alerted that the circumstances surrounding the consent 

order had changed and made the order's continuing enforcement inequitable, the court 

changed the decree, and the Eighth Circuit did not disturb that decision. 36 So the lesson 

from Martinez applicable here is that courts have a responsibility to reform continuing 

judgments to meet evolving circumstances, just as the Band requests. 

In Plaut v. Spendthrift Farm, Inc.,37 the Supreme Court considered the effect of 

new securities legislation on cases that had earlier been dismissed as untimely. Although 

judgment had been entered in the earlier cases, Congress amended the Securities 

Exchange Act to set a new statute of limitations and purported to apply to the earlier 

cases so that those dismissed plaintiffs could refile their already-dismissed claims.38 The 

Supreme Court held that "[b ]y retroactively commanding the federal courts to reopen 

final judgments, ~ongress has violated" the constitutional separation of powers. 39 In so 

holding, the Court reviewed historical evidence of "the instances of judgments being 

35 Id. at 861. 
36 Id. at 858 
37 514 U.S. 211 (1995). 
38 Id. at 213-15. 
39 Id. at 219. 
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vacated by legislative acts[,]"40 and early constitutional scholars' view that the 

constitution's structural separation of powers was a direct response to those incursions.41 

It further reasoned that the amendment violated the separation-of-powers doctrine 

because it "depriv[ ed] judicial judgments of the conclusive effect that they had when they 

were announced[.]"42 

But the Court nevertheless made clear that even final judgments are not always 

final. For example, the Court distinguished "Rule 60(b) and the tradition that it 

embodies" from a "legislative instruction to reopen" a judgment. 43 And it made clear that 

"[i]f the law then applicable [when a judgment is rendered] says that the judgment may 

be reopened for certain reasons, that limitation is built into the judgment itself, and its 

finality is so conditioned."44 So Plaut was expressly limited to the circumstance of the 

legislative (or, presumably, executive) branch telling the judiciary to reopen settled cases, 

though there was no indication when those cases were heard that the law would change. 

Placed in context, Plaut actually supports reopening the Consent Order. Unlike 

the legislative branch in Plaut, the NIGC has not told the Court what to do. It has not 

even (as the Eight Circuit seems to suggest) told the Band that it will punish the Band for 

obeying the Court Order. Rather, the NIGC has confined its exercise of power to its 

limited statutory grant-ensuring the Band's compliance with IGRA. The only reason 

this Courfs authority is implicated at all is because almost 20 years ago, the Court, 

40 !d. at 220 (quotation and internal alteration omitted). 
41 Id. at 219-225. 
42 Id. at 228. 
43 !d. at 233-34 . 
44 Id. at 234. 
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knowing that the parties disputed the legality of the 1986 Agreements,45 and knowing that 

the then-newly created NIGC polices Indian gaming contracts to ensure their compliance 

with IGRA,46 rested its Consent Order on the parties' representation that the NIGC 

believed the Agreements complied with IGRA.47 That is, the Court layered its own 

authority over the NIGC's authority to ensure compliance with IGRA. The NIGC's 

decision to revoke its endorsement of the deal and to reinterpret the Band's obligations 

under IGRA does not affect the Court's authority-it only affects the ability of the Band 

to comply with both the statute and the Consent Order. And the Court need only ensure 

that its judgment remains just in light of those changed circumstances.48 

Plaut expressly distinguished the situation in this case from the "Congress is not 

the boss of the Court's final judgments" scenario that Plaut presented. As the Plaut 

Court explained, no separation-of-power issue confronts a court where the Court builds a 

limitation into its judgment, and so conditions the judgment's finality. 49 That is exactly 

the case here. The Court rested its judgment on the 1994 Agreements and IGRA and 

retained jurisdiction to enforce the parties' obligations under the 1994 Agreements and 

IGRA.50 IGRA's interpretation (by the agency charged with authority to interpret it) 51 

45 Consent Order, Dkt. 11-3 at 1-2. 
46 Id. at 2-3. 
47 Id. at 5. 
48 Klapprott, 335 U.S. at 614-15 (Rule 60(b) is designed to ensure court judgments 
"accomplish justice"); Guidant Corp., 496 F.3d at 868 (same). 
49 Plaut, 514 U.S. at 234. 
5° City of Duluth, 702 F.3d at 1151 ("Since the district court had earlier indicated that the 
NIGC should rule on the legality of any agreement between the parties, the 1994 
agreement was made contingent on a determination by the NIGC that it did not violate 
IGRA. . . . The district court issued an order on June 22, 1994 incorporating the detailed 
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has changed, and with it the parties' obligations under the 1994 Agreements have 

changed. That's why the Court properly relieved the Band from performing the Future 

Rent obligations that are now illegal under IGRA and why the Court should relieve the 

Band from performing the Unpaid Rent obligations that are now illegal under IGRA. 

The Plaut Court recognized that Rule 60(b) "merely reflects and confirms the 

courts' own inherent and discretionary power, firmly established in English practice long 

before the foundation of our Republic, to set aside a judgment whose enforcement would 

work inequity."52 The Martinez court exercised that power and dissolved a consent 

decree when changed circumstances made its continued enforcement inequitable. 53 And 

in considering this very case, the Eighth Circuit upheld this Court's decision to afford the 

Band prospective relief from the Consent Order because 

a "consent decree must ... be modified if ... one or more of the obligations 
placed upon the parties has become impermissible under federal law." 
[Rufo, 502 U.S. at 388.] The 2011 decision by the NIGC, the agency 
authorized by Congress to interpret and enforce IGRA, ruled that the 1994 
arrangement between the City and the Band violated IGRA. That 
determination provides ample support for the district court's decision to 
grant prospective relief from continued enforcement of the 1994 consent 

stipulation of the parties into a consent decree which also provided that the NIGC had 
concluded that 'these agreements are in conformance with' IGRA.") (quoting Consent 
Order, Dkt. 11-3, at~ 8). 
51 Chevron, US.A., Inc. v. Natural Res. Def Council, Inc., 467 U.S. 837, 844-45 (1984) 
("We have long recognized that considerable weight should be accorded to an executive 
department's construction of a statutory scheme it is entrusted to administer, and the 
principle of deference to administrative interpretations has been consistently followed by 
this Court whenever decision as to the meaning or reach of a statute has involved 
reconciling conflicting policies, and a full understanding of the force of the statutory 
policy in the given situation has depended upon more than ordinary knowledge respecting 
the matters subjected to agency regulations.") (quotation and citation omitted). 
52 Plaut, 514 U.S. at 233-34. 
53 Martinez, 539 F.3d at 858. 
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decree into the 2011 to 2036 period since continued execution of the 
agreement would be "no longer equitable." Fed. R. Civ. Pro. 60(b)(5); 
RLifo, 502 U.S. at 380, 112 S.Ct. 748. 54 

Rule 60(b )( 6) is similarly appropriate to relieve the Band of the Unpaid Rent obligation 

because that obligation "has become impermissible under federallaw." 55 

B. The Flexiteek case gives this Court a roadmap for relief after an agency 
reverses course. 

As Plaut recognized, under separation-of-powers principles, "[g]ood fences make 

good neighbors." 56 But in this case, before it signed the Consent Order, the Court hopped 

the fence and joined the NIGC for a beer at its place. The Court expressly rested its 

decision on the judgment of the agency, and after the Court entered judgment, the agency 

changed its decision. The circumstance is unusual, but not unprecedented. And in the 

only other case the Band has been able to locate presenting this same posture, 57 the Court 

exercised its 60(b )( 6) discretion to realign its judgment with the agency to relieve the 

party of an unexecuted monetary obligation. That is precisely the course this Court 

should follow. 

Flexiteek, which issued after this Court decided the Band's initial 60(b) motion, 

concerned damages for infringement of a patent issued by the U.S. Patent and Trademark 

54 City of Duluth, 702 F.3d at 1153-54. 
55 Rufo, 502 U.S. at 388. 
56 Plaut, 514 U.S. at240. 
57 Flexiteek Americas, Inc. v. Plasteak, Inc., 2012 WL 5364263 (S.D. Fla. Sept. 10, 
20 12) ("Flexiteek R&R"), adopted by Flexiteek Americas, Inc. v. Plasteak, Inc., 2012 
WL 536424 7 ("Flexiteek Order"). A summary of the Flexiteek proceedings is attached to 
this motion as Exhibit A. 
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Office ("PTO"). 58 The es'sence of the infringer's defense was that even though the PTO 

had initially approved the patent, it had done so in error, so the patent was not valid. 59 

While the damages action progressed in federal court (which had to assume the patent 

was valid60
), the infringer petitioned the PTO (which did not have to presume the patent 

is valid61
) and asked it to cancel the patent. 62 After the Court rejected the defense and 

awarded injunctive relief and damages to the patent holder, but before the infringer had 

paid the damage award, the PTO cancelled the patent. 63 The infringer promptly 

petitioned the Court for relief from the unpaid judgment under Rules 60(b )(5) and ( 6). 64 

The Court granted Rule 60(b )(5) relief from the injunction but denied Rule 

60(b)(5) relief from the unpaid judgment because "[e]ven where a money judgment is 

'prospective' in the more general sense that it remains unpaid, such a judgment is 

nevertheless a final order and is not 'prospective' for purposes of Rule 60(b)(5)."65 But 

the Court continued its analysis under Rule 60(b)(6). It noted that 60(b)(6) is not limited 

to prospective relief,66 and that: 

A clear-cut change in the law is a necessary, but not sufficient, basis for 
granting relief. Other factors that courts often consider are: 1) whether the 
previous erroneous judgment of the court has yet to be executed, for when 
execution has occurred a concomitantly greater interest in finality exists; 2) 
whether there has been a lengthy delay before the filing of the Rule 

58 Flexiteek R&R at * 2. 
59 !d. at *3. 
60 !d. at *9. 
61 !d. 
62 Id.at *3-4. 
63 !d. at *4. 
64 !d. at *9. 
65 !d. at *6 (internal quotations omitted). 
66 !d. at *8. 
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60(b )( 6) motion, as the longer the delay the more intrusive is the effort to 
upset the finality of the judgment; 3) whether there is a close relationship 
between the proceeding that gave rise to the change in the law and the 
proceeding currently before the court, including whether the two 
proceedings arose out of the same transaction; and 4) whether the case 
raises concerns of comity between the state and federal courts. 67 

The Flexiteek Court the ticked through the list of factors: 

• "Because the District Court litigation was premised upon the presumed validity of 
a [patent] later found to have been void from its inception, the PTO's decision 
constitutes a material change in operative facts warranting equitable relief."68 

• "[T]he District Court is not being asked to undo the past, executed effects of a 
judgment. Rather, in the interest of justice, it is being asked to prevent any 
execution on, and to vacate, a judgment predicated on a nullity. 69 

• "Defendants moved as expeditiously as could be expected."70 

• "[T]here exists an extremely close relationship between the two proceedings. 
Indeed, both proceedings arose out of the same transaction[.]" 71 

• "[T]o allow the judgment, the injunction, and the related orders to stand when 
they are predicated on a nullity would undercut the legislative intent of the 
reexamination process [. ]" 72 

It held that"[ o ]n these facts, the undersigned finds that the balance of the hardships 

weighs clearly in Defendants' favor[,]" and the factors "strongly support a finding of 

'extraordinary circumstances' and the grant of Rule 60(b )( 6) relief." 73 

So it is here. The Consent Judgment "was premised upon the presumed validity 

of' the 1994 Agreements, but the rent obligations were "later found to have been void 

67 Id. at *7 (internal citations and quotations omitted). 
68 Id. at *9. 
69 Id. at *10. 
70 Id. 
71 Id. (internal quotation omitted). 
72 Id. at *11. 
73 Id. 
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from [their] inception[.]"74 Because the Band no longer asks for relief from the Paid 

Rent, only the Unpaid Rent, "the District Court is not being asked to undo the past," but 

"rather, in the interest of justice, it is being asked to prevent any execution on, and to 

vacate, a judgment predicated on a nullity." 75 The Band sought Rule 60(b) relief only ten 

days after the NOV issued-even faster than the Flexiteek movants. As in Flexiteek, 

because both the NOV and the Consent Judgment directly address the 1994 Agreements, 

"both proceedings arose out of the same transaction[.]"76 And here, like in Flexiteek, 

allowing the Unpaid Rent obligation to stand "when [it is] predicated on a nullity would 

undercut the legislative intent"77 that drives IGRA. So here, like in Flexiteek, "the 

balance of the hardships weighs clearly" in the Band's favor, and the factors "strongly 

support a finding of 'extraordinary circumstances' and the grant of Rule 60(b )( 6) 

relief."78 

C. Courts nationwide have applied Rule 60(b) to relieve parties of 
inconsistent obligations. 

To be sure, Rule 60(b)(6) motions are denied more often than they are granted. 

But "the fact that we have such a rule on the books means that district courts must have 

some discretion to grant relief from their judgments." 79 And courts across the country 

consistently apply the rule to relieve parties from judgments where, as here, those 

74 Id. at *9. 
75 Id.at*10. 
76 Id. 
77 Id.at*11. 
78 Id. 
79 In re Blue Diamond Coal Co., 3:93-CV-473, 1998 WL 1802907, at *3 (B.D. Tenn. 
Nov. 4, 1998). 
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judgments place a party at risk of inconsistent obligations. 8° For example, "courts have 

granted post-judgment relief in 'same accident' cases to harmonize the legal outcome for 

victims of the same motor vehicle accident, and also to hannonize the results for parties 

of a common contractual transaction." 81 And though such cases do not arise frequently, 

"where the subsequent court decision is closely related to the case in question," or 

"where two cases arising out of the same transaction result in conflicting judgments, 

[Rule 60(b)(6)] relief has been found to be warranted."82 Put simply, if, after the 

judgment, circumstances place a party at risk of inconsistent obligations, Rule 60(b )( 6) is 

the vehicle to set right the cart and relieve the party of its inconsistent obligations. 83 

Although the Band no longer seeks such relief, 60(b)(6) even allows a court to claw back 

80 E.g., WRS, Inc. v. Plaza Entm 't, Inc., CIV. A. 00-2041,2008 WL 2323991 (W.D. Pa. 
June 5, 2008) (granting Rule 60(b )(6) motion because "this case presents exceptional 
circumstances due to the very real possibility of inconsistent judgments."). 
81 Blue Diamond, 1998 WL 1802907, at *3 (E.D. Tenn. Nov. 4, 1998) (citing Gondeckv. 
Pan American World Airways, Inc., 382 U.S. 25 (1965); Pierce v. Cook & Co., 518 F.2d 
720 (lOth Cir. 1976, en bane); and First Am. Nat'l BankofNashville v. Bonded Elevator, 
Inc., 111 F.R.D. 74 (W.D. Ky 1986)). 
82 Batts v. Tow-Motor Forklift Co., 66 F.3d 743,751 n.6 (5th Cir. 1995) (citations 
omitted). See also Underwriters at Lloyd's of London v. OSCA, Inc., CIV.A.H-00-3442, 
2003 WL 25740144 (S.D. Tex. Sept. 5, 2003) aff'd in part, rev 'din part on other 
grounds sub nom. Underwriters at Lloyd's London v. OSCA, Inc., 03-20398, 2006 WL 
941794 (5th Cir. Apr. 12, 2006) (affording Rule 60(b)(6) relief where "[i]fthe Court 
were not able to correct its final judgment, the ultimate ruling on the amount of liability 
in this case would be wholly inconsistent with the Court's findings, which would 
constitute an extraordinarily absurd result."). 
83 E.g., Ameritech Corp. v. Int 'l Broth. of Elec. Workers, Local 21, 543 F.3d 414, 419 
(7th Cir. 2008) (describing propriety of Rule 60(b )( 6) relief where arbitration award is 
inconsistent with ensuing arbitration award); Mayhew v. Int'l Mktg. Group, 6 F. App'x. 
277, 279 (6th Cir. 2001) (reversing denial of Rule 60(b)(6) motion as an abuse of 
discretion where a federal statute "directly conflict[ ed] with the holding of the district 
court."). 
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payments made in error if there is a change in law. 84 So courts don't often use Rule 

60(b )(6), but when they do, they use it to relieve parties from inconsistent obligations and 

"prevent the judgment from becoming a vehicle of injustice."85 

D. Rule 60(b )(6) relief is necessary here because without it, the Band must 
disregard the will of Congress. 

As the Eighth Circuit recognized, "Indian gaming is an area subject to intense 

federal oversight, and the City does not explain how the government's regulatory interest 

would be protected if the Duluth casino were somehow exempted from the NIGC's most 

recent interpretation of the sole proprietary interest rule." 86 Neither does the City explain 

how the government's regulatory interest would be protected if, even after the parties 

know the law has changed, the Band is forced to make an illegal $10 million payout. 

The NOV is "a binding adjudication by a federal agency" and that agency "has 

been tasked with interpreting and enforcing a statute enacted by Congress."87 And 

Congress spoke plainly: the very purpose of Indian gaming is to afford tribes "a means 

of promoting tribal economic development, self-sufficiency, and strong tribal 

governments[.]"88 To ensure that purpose is met, Congress charged the NIGC with 

ensuring that as to any Indian-gaming operation, "the Indian tribe will have the sole 

84 In re. Pacific Far East Lines, 889 F.2d 242, 250 (9th Cir. 1989) (relying on Rule 
60(b )(6) to order the refund of referee compensation made pursuant to a stipulation where 
Congress amended the relevant statute to cap referee compensation at $200,00-
$576,000 less than was paid under the stipulation). 
85 Rosebud Sioux Tribe, 733 F.2d at 515. 
86 City of Duluth, 702 F.3d at 1153. 
87 ld. 
88 25 U.S.C. § 2702(1). 
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proprietary interest and responsibility for the conduct of any gaming activity[.]"89 And 

the NIGC, after reviewing the 1994 Agreements, determined in its expertjudgment90 that 

the agreements violated the sole-proprietary-interest requirement. 91 If the Band is forced 

to perform the Unpaid Rent obligation anyway, it must disregard federal policy as written 

and implemented. Applying Rule 60(b )( 6) to relieve the Band of the Unpaid Rent 

obligation avoids this result. 

IV. Awarding Rule 60(b)(6) relief from the Unpaid Rent obligation would best 
accomplish justice in this case. 

Faced with few facts and no law in its favor, the City is sure to argue that it just 

doesn't feel right to relieve the Band of the illegal Unpaid Rent obligation. To the 

contrary, awarding the Band complete relief from the not-yet-performed rent obligations 

is the most equitable result. 

A. Although the NOV did not issue until July 2011, the City earlier was or 
reasonably should have been on notice that the 1994 Agreements were 
illegal. 

The City knew when it entered into the 1994 Agreements that Indian gaming is a 

highly regulated industry, and reasonably should have known that the then-fledgling 

89 Id. at§ 2710(b)(2)(A). 
9° Chevron, 467 U.S. at 844-45; Cent. S. Dakota Co-op. Grazing Dist. v. Sec'y o.fU.S. 
Dept. of Agric., 266 F.3d 889, 894-95 (8th Cir. 2001) ("When the resolution of the 
dispute involves primarily issues of fact and analysis of the relevant information 'requires 
a high level of technical expertise, we must defer to the informed discretion of the 
responsible federal agencies.") (quotation and alteration omitted). 
91 NOV, Dkt. 208-1, at 7 ("Based on a thorough review of the parties' submissions and 
the 1994 Agreements, I conclude that the 1994 Agreements, as written and as implicated, 
violate IGRA's mandate that the Band retain the sole proprietary interest in and 
responsibility for its gaming activity."). 
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NIGC's expertise-like the expertise of all federal agencies92-could evolve over time. 

Although the NIGC has not issued a regulation defining "sole proprietary interest" under 

IGRA, it noted in 1993 when it issued its first set of regulations that "[i]t is not possible 

for the Commission to further define the term in any meaningful way," and that instead, it 

would "provide guidance in specific circumstances."93 The NIGC provides that guidance 

in the form of opinion letters, which it posts on its web site, 94 and those opinions date 

back to the mid-2000s. 95 As the Supreme Court has repeatedly made clear, the City, like 

everyone else, is "presumptively charged with knowledge of the law."96 So it reasonably 

should not have been a surprise to the City that the Band relied on the sole-proprietary-

interest issue when it informed the City that it would no longer make "rent" payments 

because the City had no "assertable proprietary interest in the Fond-du-Luth Casino" in 

92 Chevron, 467 U.S. at 837-45 ("The power of an administrative agency to administer a 
congressionally created program necessarily requires the formulation of policy and the 
making of rules to fill any gap left, implicitly or explicitly, by Congress."). 
93 Purpose and Scope; Service; Approval of Class II and Class III Gaming Ordinances; 
Background Investigations and Gaming Licenses Under the Indian Gaming Regulatory 
Act, 58 Fed. Reg. 5802-03 (Jan. 22, 1993) (citing specific examples of proprietary 
interests, including vendor-controlled placement of gambling devices, and a security 
interest that would give the nontribal party "the right to control gaming in the event of 
default by a tribe," or nontribal "stock ownership" in the facility). 
94 See http://www.nigc.gov/Reading_Room/Sole-Proprietary-Interest-Letters.aspx (last 
visited May 9, 2013). 
95 See, e.g., Affidavit of Kevin Washburn, Dkt. 25-1 at~ 3; NOV, Dkt. 208-1, at 13 
("[S]ince 2003, the [NIGC] issued over 50 legal opinions analyzing the [sole-proprietary
interest] mandate."). 
96 Atkins v. Parker, 472 U.S. 115, 130 (1985) (citing North Laramie Land Co. v. 
Hoffman, 268 U.S. 276, 283 (1925)). 
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August 2009. 97 The City may not now bury its head in the sand and complain that it just 

didn't know the law had changed. 

B. It is inequitable to enforce an illegal agreement. 

First and foremost, equity follows the law. 98 Where, as here, the law has changed, 

so too must equity. A federal court's authority to enter and subsequently enforce a 

consent decree is governed by well-established rules. 99 "Consent decrees entered in 

federal court must be directed toward protecting federal interests." 100 Accordingly, the 

Supreme Court has made clear that a federal consent decree must "spring from, and serve 

to resolve, a dispute within the court's subject-matter jurisdiction; must come within the 

general scope of the case made by the pleadings; and must further the objectives of the 

law upon which the complaint was based." 101 

These controlling principles make two points clear. First, "'the district court's 

authority to adopt a consent decree comes only from the statute which the decree is 

97 Dkt. 13-5 at 1. The also Band raised the sole-proprietary-interest issue in its 
counterclaims, Dkt. 3 at p. 21, ,-r 24, and in virtually every other filing in this case. See, 
e.g., Band's Motion to Continue City's Summary-Judgment Motion Pending Discovery, 
Dkt. 24 at 6-9 (referring to the NIGC's evolved analysis); Band's Rule 26(f) Report, Dkt. 
36 at 2; Band's Statement of the Case, Dkt. 37 at 3-4; and Band's Response to City's 
Summary-Judgment Motion, Dkt. 43 at 17-34. 
98 Hedges v. Dixon County, 150 U.S. 182, 192 (1893) ("[W]herever the rights or the 
situation of parties are clearly defined and established by law, equity has no power to 
change or unsettle those rights or that situation, but in all such instances the maxim 
'equitas sequitur legem' is strictly applicable."); Petersen v. E.F. Johnson Co., 366 F.3d 
676, 680 (8th Cir. 2004) (stating "equity follows the law"). 
99 Although a consent decree embodies an agreement of the parties, "that agreement is 
'reflected in, and [is] enforceable as, a judicial decree that is subject to the rules generally 
applicable to other judgments and decrees."' Frew v. Hawkins, 540 U.S. 431,437 (2004) 
(quoting Rufo, 502 U.S. at 378). 
100 Id. at 437. 
101 Id. (citing Cleveland, 478 U.S. at 525). 
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intended to enforce,' not from the parties' consent to the decree." 102 As a result, although 

parties to a consent order may agree to undertake broad obligations, "[t]his is not to say 

that the parties may agree to take action that conflicts with or violates the statute upon 

which the complaint was based." 103 

This leads inexorably to the second point: where a consent decree requires the 

performance of obligations that now conflict with the statute upon which it is predicated, 

it must be modified-regardless of whether the parties initially agreed to the 

requirements. Obviously, in such circumstances the decree no longer "further[s] the 

objectives" 104 of the law that permitted its entry in the first place. So the fact of the 

parties' initial agreement is irrelevant where a court is later "satisfied that what it has 

been doing has been turned through changing circumstances into an instrument of 

wrong." 105 

That is precisely the situation here. It is immaterial that "the Band and the City 

voluntarily agreed to the provisions incorporated in the 1994 decree" 106 because the 

parties cannot agree to violate the law, 107 and a federal court should not assist the parties 

. . 108 m trymg. 

102 Firefighters v. Stotts, 467 U.S. 561, 576 n.9 (1984) (quoting System Federation No. 
91, Railway Employees' Dept., AFL-CIO v. Wright, 364 U.S. 642, 651 (1961)). 
103 Cleveland, 478 U.S. at 525. 
104 Frew, 540 U.S. at 437. 
105 United States v. Swift & Co., 286 U.S. 106, 115 (1932). 
106 City of Duluth, 702 F.3d at 1155. 
107 Cleveland, 478 U.S. at 525. 
108 Stotts, 467 U.S. at 576 n.9. 

23 

CASE 0:09-cv-02668-SRN-LIB   Document 262   Filed 05/10/13   Page 23 of 29



C. Even if the Court grants the Band's motion, the City has received
and will retain-immeasurable benefit from an illegal deal. 

The City is sure to complain that even though there is no way for the Band to 

comply with both the Consent Order and the NOV (a point it has yet to dispute) it would 

be inequitable to deprive the City of the Unpaid Rent-money it could use for street 

maintenance and repair-so the "fair" way to resolve this conflict would be for the NOV 

to yield to the Consent Order, not the other way around. But this argument must fail. As 

an initial matter, although the Band applied to the Court immediately for Rule 60(b) relief 

upon receiving notice of the NOV, the City waited years before challenging the 

NOV 109-the obvious step if it actually desired resolution of this conflict that would 

preserve the Consent Order. But even though the City has finally availed itself of that 

remedy, the Court owes the NOV, a final decision of the agency charged with 

administering and enforcing IGRA, substantial deference. 110 Under controlling law, "a 

court may not substitute its own construction of a statutory provision for a reasonable 

interpretation made by the administrator of an agency." 111 In contrast, controlling law 

also directs this Court to relieve the Band of illegal obligations 112 and directs that Rule 

60(b) "is to be given a liberal construction" and "construed liberally to do substantial 

justice." 113 

109 See Aff. of A. Lutterman, Dkt. 257 at~~ 2-3. 
110 See Chevron, 467 U.S. 837, 837-45 (1984). When it enacted IGRA, Congress 
expressly established the "National Indian Gaming Commission ... to meet 
congressional concerns regarding gaming and to protect such gaming as a means of 
generating tribal revenue." 25 U.S.C. § 2702(3). Unlike NIGC Opinion Letters, Notices 
of Violation are final agency actions. Id. at§ 2714. Thus, the NOV's interpretation of 
IGRA is entitled to substantial deference. See e.g., Miami Tribe of Oklahoma v. United 
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But more fundamentally, there's nothing "fair" about requiring the Band to make 

an illegal payout-regardless of what the City would spend the money on. 114 The City 

has already "enjoyed many years of rental income and other benefits" 115 from the now-

illegal Agreements, including the $75 million of payments, the time value of those 

payments, 25 years of interest on those payments, and an unparalleled partner in the 

City's redevelopment efforts. 116 And the City will retain all of those benefits even if it is 

not able to pocket an additional $10 million. But the NIGC has said that enough is 

enough and has made clear that any additional payment will violate IGRA, subjecting the 

States, 5 F. Supp. 2d 1213, 1217 (D. Kan. 1998) (affording the NIGC Chairman's 
disapproval of a management contract, a final agency decision under 25 U.S. C. § 2714, 
Chevron deference). 
111 Chevron, 467 U.S. at 843-44. 
112 City of Duluth, 702 F.3d at 1152 ("A 'consent decree must of course be modified,' 
however, if' one or more of the obligations placed upon the parties has become 
impermissible under federal law."') (quoting Rufo, 502 U.S. at 388). 
113 Rosebud Sioux Tribe, 733 F.2d at 515. 
114 Because the Agreements have funneled an exorbitant amount of the Casino's profits 
to the City for the past 25 years, a number of the Band's own governmental needs have 
gone unmet. Affidavit of K. Diver, Dkt. 228-9, at~~ 4-7 (describing the scope of the 
Band's governmental operations, its inability to raise governmental revenue through 
taxes, its concomitant reliance on Casino income to support its governmental functions, 
and the governmental impact of diverting that income to pay "rent" to the City). But this 
Court need not decide whose governmental interests are more important because 
Congress has already determined that an overriding purpose of IGRA-and by extension 
the overriding purpose of revenue generated by Indian gaming conducted pursuant to 
IGRA-is "to provide a statutory basis for the operation of gaming by Indian tribes as a 
means of promoting tribal economic development, self-sufficiency, and strong tribal 
governments[,]" 25 U.S.C. § 2702(1), not to give neighboring municipalities a cash cow. 
115 Opinion, Dkt. 231, at 10. 
116 Affidavit of Karen Diver, Dkt. 228-9, at~ 8 ("The Fond-du-Luth Casino employs 
approximately 265 people, approximately two-thirds of whom are full-time. Most-about 
70%-are not Band members. The Casino provides health and dental insurance and 
contributes 3% of employees' salaries to the employees' 401(k) funds outright. It also 
matches employee 401(k) contributions up to an additional2% of their salaries."). 
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Band to heavy potential fines and the possibility of closure. 117 So the fact remains that 

without Rule 60(b )( 6) relief from the Unpaid Rent, the Band cannot comply with both the 

NOV and the Consent Order. In such circumstances, the City's cash-strapped cries must 

bow to the Band's right to follow the law. 

D. The parties' consent is immaterial in light of illegality. 

In its first look at this issue, the Court justified its refusal to afford the Band Rule 

60(b )( 6) relief concerning the Unpaid Rent by noting that "the Band agreed to those 

terms," and that even if the Consent Order was "[a] bad bargain," it was "one that the 

Band entered into without coercion." 118 First, the Band doesn't just think the deal was a 

bad bargain: the NOV makes clear that it is an illegal one. 119 But to the Court's point, 

when the Band first negotiated the Agreements in 1986, it faced dire and uncertain 

economic circumstances, and it negotiated the best deal it could to bring long-term 

opportunity to its members. It didn't have a gun to its head. But it had hungry and 

jobless members clamoring for opportunity. The story that followed became a tired one 

of the Band continually asking (and the City continually refusing) to bring the 

agreements in line with the law. 

Two years after the parties first inked the Agreements, Congress enacted IGRA to 

"protect such gaming as a means of generating tribal revenue[,]" 120 but required tribes 

117 NOV, Dkt. 208-1, at 19. 
118 Opinion, Dkt. 231, at 28. 
119 NOV, Dkt. 208-1; Opinion, Dkt. 231, at 19. 
120 25 u.s.c. § 2702(3). 
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with existing gaming facilities-like the Band-to comply with IGRA. 121 Because it was 

clear that the law had changed, the Band sought to reform the agreements to comply with 

IGRA. 122 But its efforts fell on deaf ears. The City refused to voluntarily reform the 

agreements to comply with the new law. It was only after the Band sued the City and 

after the NIGC threatened a formal enforcement action that the City agreed to even try to 

follow IGRA. 123 The parties renegotiated the Agreements to comply with their 

understanding of the newly created statute, as interpreted by the newly created 

enforcement agency. The Band faithfully complied with the 1994 Agreements until 

changed circumstances made it clear that the agency's application of the law had 

changed. Only then did the Band again seek to reform the agreements to comply with 

IGRA.124 

When it became clear that the analysis had changed, the Band took steps to ensure 

that its gaming operations complied with IGRA. 125 And if its leaders hadn't, they would 

not have fulfilled their fiduciary obligation to lawfully manage the Band's resources for 

the benefit of their members. Every day that the Band's leaders continued under the 1994 

agreements even though they knew the agreements likely violated IGRA, they placed the 

Band at risk of substantial fines, and the Casino at risk of closure. 126 The City is charged 

121 E.g., 25 U.S.C. §§ 2712(b)(3), (c)(3) (retroactivity provisions). 
122 Complaint in Civ. No. 5:89-0163, Dkt. 10-10. 
123 See Fond duLac Band of Lake Superior Chippewa Indians v. City of Duluth, Civ. No. 
5:89-0163, Mem. & Order (D. Minn. Dec. 26, 1990), Dkt. 10-11; Sept. 24, 1993 Letter 
from NIGC Chair A. Hope to Chairman Peacock and Mayor Doty, Dkt. 11-1. 
124 Affidavit ofK. Diver, Dkt. 47 at~~ 16-20. 
125 See id. at 5-7. 
126 See 25 U.S.C. § 2713; 25 CFR §§ 573.6 (closure) and 575.4 (fines). 
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with knowledge ofiGRAjust as the Band is, 127 and when the law is unclear, parties do 

well to take steps to ensure that their actions are lawful. But where the Band took efforts 

to ensure compliance with the law, the City has done all in its power to actively avoid 

IGRA. It would hardly be equitable to prioritize the City's illegal-contract expectations 

above the Band's right to follow the law. 

Conclusion 

The whole point of the Band's original combined Rule 60(b)(5) and (b)(6) motion 

was to ensure, to the greatest extent possible, the parties' compliance with federal law. 

But just as the NOV forbids the Band from performing payment of the rent that had not 

yet accrued, it also forbids the Band from paying the Unpaid Rent. 128 So granting Rule 

60(b)(5) relief from the Future Rent but stopping short of Rule 60(b)(6) relief from the 

Unpaid Rent leaves the Band between the same rock and hard place that precipitated its 

motion: if the Rule 60(b) relief is not extended to the Unpaid Rent, the Band still must 

violate federal law one way or the other. The Band respectfully requests that the Court 

finish what it started by modifying the Consent Order to afford the Band complete Rule 

60(b) relief. 

127 Atkins, 472 U.S. at 130. 
128 NOV, Dkt. 208-1, at 18. 
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