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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

 
        
Corporate Commission of the Mille Lacs 
Band of Ojibwe Indians, 
             Plaintiff, 
 
v. 
 
Money Centers of America, Inc.; MCA of 
Wisconsin, Inc.; Christopher Wolfington; 
Mark Wolfington; Sean Wolfington; Jona-
than Ziegler; Baena Advisors, LLC; and Real 
Estate Empowered, LLC, 
             Defendants.  

   
 
 
  
Case No.:  12-cv-01015 (RHK/LIB) 
 
 
 

 

Memorandum of Law  
in Support of 

Motion to Quash 
 
 

INTRODUCTION 

On June 14, 2013, the defendants effected service of the Subpoena to Tes-

tify at a Deposition in a Civil Action (hereinafter “Subpoena”) upon Melanie 

A. Benjamin. The Subpoena informs the identified deponent that the defend-

ants intend to broadly seek testimony relating to “[k]nowledge of the Allega-

tions in the 2d Amended Complaint and Counterclaims.” Subpoena at 1. The 

action principally concerns a contract entered into between the parties on or 
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about April 17, 2009, and subsequently terminated on April 2, 2012. Second 

Am. Compl., paras. 18, 40 at 6, 11. Additionally, the defendants have assert-

ed several counterclaims arising from the plaintiff’s selection of a successor 

cash-access provider, which they allege occurred contemporaneously with the 

termination in early-2012. Answer & Counterclaims of Defs.’ to Pl.’s Second 

Am. Compl., paras. 45-47, 54-55 at 28-30 (purporting that the successor as-

sumed business responsibilities at or around 6:00 p.m. CDT on April 2, 2012). 

ARGUMENT 

I. The Subpoena should be quashed since the intended deponent would 
undoubtedly suffer annoyance, embarrassment, and oppression as she 
has no personal knowledge concerning the matters involved in the in-
stant suit. 

 
In light of the above timeframe, the movant perceives the defendants’ 

discovery request as potentially abusive. This Court may quash a subpoena 

that would impose an undue burden upon an intended deponent. FED. R. CIV. 

P. 45(c)(1), (3)(A)(iv) (2013). Even more, when reviewing a motion to quash, a 

court may permissibly examine whether a deposition would subject a depo-

nent to “‘annoyance, embarrassment, oppression, or undue burden or ex-

pense.’” Miscellaneous Docket Matter No. 1 v. Miscellaneous Docket Matter 

No. 2, 197 F.3d 922, 925 (8th Cir. 1999) (quoting FED. R. CIV. P. 26(c)(1)).  

     Ms. Benjamin presently occupies the elected position of Chief Execu-

tive of the Non-Removable Mille Lacs Band of Ojibwe (hereinafter “Band” or 
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“MLB”), a constituent band of the Minnesota Chippewa Tribe, a federally rec-

ognized Indian Tribe. 77 Fed. Reg. 47868-01, 47870 (Aug. 10, 2012).  The 

Band is not a party to the instant suit. Rather, the plaintiff is “a separately 

chartered corporation” under Band law. 16 MLBSA § 101.1 

The Chief Executive heads the Executive Branch of the Band’s govern-

ment. 4 MLBSA § 2. However, Ms. Benjamin did not assume this position un-

til July 10, 2012, as reported and confirmed within both internal and external 

publications. 2012 General Election Results, OJIBWE INAAJIMOWIN, July 

2012, at 1, available at http://www.millelacsband.com/Administrative/News 

paperPDF/newsJuly2012.pdf (reporting that Ms. Benjamin won election on 

June 12, 2012, and that a swearing-in ceremony would occur on July 10, 

2012); Melanie Benjamin Sworn In as Mille Lacs Band Chief Executive, 

MILLE LACS MESSENGER, July 18, 2012, available at http://www. message-

media.co/millelacs/news/local/article_fe68e216-cb73-11e1-8e72-0019 

bb30f31a.html. Consequently, the Chief Executive did not hold office during 

any of the operative events at issue in the litigation. The defendants are 

aware of these facts, which cause the movant to justly question the motiva-

tion behind the Subpoena.    

                                                            
1  The acronym “MLBSA” refers to Mille Lacs Band Statutes Annotated, 
which are accessible in current form on the Band’s website. http://www.mille 
lacsband.com/Page_BandStatutes.aspx. 
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In addition, even a sitting Chief Executive would not possess firsthand 

knowledge of the plaintiff’s operational details. The Chief Executive nomi-

nates the Commissioner of Corporate Affairs (hereinafter “Commissioner”), 

16 MLBSA § 2, who is recognized as an Executive Branch officer. 4 MLBSA § 

4. As an executive officer, the Commissioner may undertake lawfully as-

signed duties on behalf of the Chief Executive. Id., § 7(k). In this respect, the 

Chief Executive may permissibly exercise supervisory authority over the 

Commissioner in connection with statutorily enumerated ministerial duties. 

MLB SOLICITOR GEN. OP. 32-05 at 1-2 (Attach. A) (citing 16 MLBSA § 5).2  

The Chief Executive, however, lacks any authority to supervise 
the Commissioner of Corporate Affairs in exercising his [or her] 
corporate duties and responsibilities. Restated, this means that 
the Chief Executive lacks day-to-day control over the operations 
of the Corporate Commission as stated in Title 16 MLBSA § 
111(a).   
 

Id. at 2.   

                                                            
2 On March 10, 2006, the Band Assembly amended the cited statutory sec-
tion, removing two (2) ministerial duties and thereby diminishing the Chief 
Executive’s authority over the Commissioner. The following duties are no 
longer regarded as ministerial: 1) “provid[ing] an effective and efficient sys-
tem of administration and licensing under the Mille Lacs Band Gaming Con-
trol Ordinance (15 MLBSA § 1 et seq.)” and, 2) “[u]nder the terms of the Mille 
Lacs Band Development Zone Statute 1181 MLC-15 . . . , prepar[ing] nomina-
tion reports, conduct[ing] negotiations with developer and investors, en-
ter[ing] agreements with such developers and investors, [and] present[ing] 
such agreements to the Chief Executive and Band Assembly for approval.”  
16 MLBSA § 5(c, e) (May 14, 2004), repealed by MLB ORDINANCE 23-06 (At-
tach. B).      
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The preceding binding interpretation of Title 16 by former Solicitor Gen-

eral John S. Swimmer has possessed the force of law since its issuance on 

September 26, 2005.3 The Chief Executive, therefore, may only generally di-

rect the Commissioner as it relates to the implementation or improvement of 

systems of administration for the Band’s Business and Nonprofit Corporation 

Acts and Commercial Licensing Statute. 16 MLBSA § 5(a-b, d). To reiterate, 

the Chief Executive simply does not possess the authority to impact the 

Commissioner’s undertaking of particular functions and duties, which remain 

at issue in the present case. 

Moreover, the Chief Executive’s authority as a member of the Corporate 

Commission, existing as a Corporate Body Politic, is more limited in scope 

than his or her authority as leader of the Executive Branch. 16 MLBSA § 

101. The Chief Executive and four (4) Band Assembly representatives jointly 

serve as members of the Corporate Body Politic in capacities similar to that 

of shareholders. Id., § 104; see also MLB SOLICITOR GEN. OP. 32-05 at 2-3. 

The members are collectively entrusted with the singular statutory responsi-

bility of appointing the Corporate Commission’s Board of Directors. 16 

MLBSA § 103.  The Chief Executive gains no ability to control the daily func-

                                                            
3 A Solicitor General opinion gains the force of law if not timely annulled by 
either the Band Assembly or the tribal Judiciary. 4 MLBSA § 18(d)(2). No 
such annulment has occurred, and the cited opinion remains in full force and 
effect.   
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tions of either the Commissioner or the Corporate Commission by virtue of 

his or her status as a member. 

II. The Chief Executive, while acting in her official capacity, is covered 
under the umbrella of tribal sovereign immunity, and the Subpoena 
must be quashed in the absence of an express waiver of sovereign im-
munity from suit, which does not exist. 

 
The Eighth Circuit Court of Appeals’ most recent summary exposition on 

tribal sovereign immunity appears in a 2011 decision. 

We have held that tribal sovereign immunity is a threshold juris-
dictional question. Hagen v. Sisseton–Wahpeton Cmty. Coll., 205 
F.3d 1040, 1044 (8th Cir. 2000). “Indian tribes have long been 
recognized as possessing the common-law immunity from suit 
traditionally enjoyed by sovereign powers.” Santa Clara Pueblo v. 
Martinez, 436 U.S. 49, 58 (1978). Thus, “[a]s a matter of federal 
law, an Indian tribe is subject to suit only where Congress has 
authorized the suit or the tribe has waived its immunity.” Kiowa 
Tribe of Okla. v. Mfg. Techs., Inc., 523 U.S. 751, 754 (1998). “A 
waiver of sovereign immunity may not be implied, but must be 
unequivocally expressed by either the Tribe or Congress.” Rupp v. 
Omaha Indian Tribe, 45 F.3d 1241, 1244 (8th Cir. 1995). 

 
Amerind Risk Mgmt. Corp. v. Malaterre, 633 F.3d 680, 684-85 (8th Cir. 

2011), cert. denied, 132 S. Ct. 1094 (2012) (footnotes and parallel citations 

omitted). Several justifications underlie and buttress the doctrine of tribal 

sovereign immunity. Most specifically,   

Indian tribes enjoy immunity because they are sovereigns predat-
ing the Constitution, United States v. U.S. Fid. & Guar. Co., 309 
U.S. 506, 512-13 (1940); Turner v. United States, 248 U.S. 354, 
357-58 (1919), and because immunity is thought necessary to 
promote the federal policies of tribal self-determination, economic 
development, and cultural autonomy.  
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Am. Indian Agric. Credit Consortium, Inc. v. Standing Rock Sioux Tribe, 780 

F.2d 1374, 1378 (8th Cir. 1985) (parallel citations omitted). 

Further, this “‘immunity [from suit] extends to tribal officials acting in 

their official capacities and within the scope of their authority.’” Linneen v. 

Gila River Indian Community, 276 F.3d 489, 492 (9th Cir. 2002), cert. denied, 

122 S. Ct. 2620 (2002) (quoting United States v. Oregon, 657 F.2d 1009, 1013 

n.8 (9th Cir. 1981)); accord Coleman v. Duluth Police Dep’t, No. 07-473 

(DWF/RLE), 2009 WL 921145, at *25 (D. Minn. Mar. 31, 2009); Montgomery 

v. Flandreau Santee Sioux Tribe, 905 F. Supp. 740, 746 (D.S.D. 1995); see al-

so Cook v. AVI Casino Enters., Inc., 548 F.3d 718, 727 (9th Cir. 2008), cert. 

denied, 129 S. Ct. 2159 (2009) (expanding the proposition to include tribal 

employees).4 The Eighth Circuit Court of Appeals regards service of a federal 

subpoena upon a non-party tribal entity or official in civil litigation as the 

functional equivalent of a suit,5 thereby implicating tribal sovereign immuni-

                                                            
4 The Ninth Circuit Court of Appeals has recently held that tribal sovereign 
immunity does not necessarily protect a tribal employee sued in his or her 
individual capacity for a legal remedy that solely operates against the indi-
vidual. Maxwell v. County of San Diego, 708 F.3d 1075, 1087-89 (9th Cir. 
2013). In contrast, the present matter constitutes an action against a princi-
pal tribal official, seeking to compel the disclosure of information allegedly 
obtained by virtue of occupying such office.  There exists no intimation that 
the defendants are attempting to depose Ms. Benjamin in order to gain any 
relevant insight she might possess as a private citizen.  Consequently, the 
Maxwell decision proves clearly inapposite.       
5 “‘The general rule is that a suit is against the sovereign if the judgment 
sought would expend itself on the public treasury or domain, or interfere with 
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ty. Alltel Communications, LLC v. DeJordy, 675 F.3d 1100, 1102-05 (8th Cir. 

2012). Consequently, the Court of Appeals granted a motion to quash a dis-

covery subpoena served upon the Oglala Sioux Tribe and “a tribal Adminis-

trator who represent[ed] the Tribe in telecommunications matters” since the 

plaintiff “made no claim that any applicable tribal immunity was waived or 

abrogated.”  Id. at 1102, 1106; see also Catskill Dev., LLC v. Park Place En-

tertainment Corp., 206 F.R.D. 78, 90-91 (S.D.N.Y. 2002) (quashing a non-

party federal deposition subpoena served upon the Executive Director of the 

St. Regis Mohawk Tribe in the absence of a waiver of tribal sovereign immun-

ity). 

The DeJordy decision is directly analogous to the facts at issue here, and 

should require the quashing of the Subpoena.  The Band possesses sovereign 

immunity, and the Band Assembly has not expressly waived immunity from 

suit either by statute or contractual resolution. 2 MLBSA § 5(a) (requiring 

“express[ ] waive[r] by Band statute”); 5 MLBSA § 111(d)(1) (requiring “spe-

cific[ ] authoriz[ation]” within “Band law or by specific Band statute”); 24 

MLBSA § 2(b) (requiring “adopt[ion of] a resolution ratifying the contract”).  

The Commission may independently waive its immunity, but such a waiver 

                                                                                                                                                                                                
the public administration, or if the effect of the judgment would be to restrain 
the Government from acting, or to compel it to act.’”  Id. at 1102 (quoting 
Dugan v. Rank, 372 U.S. 609, 620 (1963)). 
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does not inure to the Band. 16 MLBSA §§ 102(e), 109. Also, the United States 

Congress has certainly not waived the Band’s immunity in this regard. 

In summation, the Chief Executive serves as the leader of the Band’s Ex-

ecutive Branch, and is presumptively covered by the Band’s sovereign im-

munity. The defendants cannot compel the Chief Executive to act in a man-

ner inconsistent with the discretionary exercise of her official duties.  Fur-

thermore, the open-ended nature of the Subpoena could easily result in un-

due interference with tribal administration. DeJordy, 675 F.3d at 1103. To 

“permit[ ] broad third-party discovery in civil litigation [would] threaten[ ] to 

contravene ‘federal policies of tribal self-determination, economic develop-

ment, and cultural autonomy.’” Id. at 1104 (quoting Standing Rock Sioux 

Tribe, 780 F.2d at 1378). The Court, therefore, should grant the present mo-

tion, and in this instance doing so would not “work[ ] some inconvenience, or 

even injustice.” Id. at 1106.  The Chief Executive simply has no relevant tes-

timony to provide at deposition.   

III. The Chief Executive, as a senior governmental official, should not have 
to provide deposition testimony when she lacks any unique knowledge 
related to the action. 

 
The Subpoena should be quashed because it represents an unnecessary 

deposition of the principal officer of a third party. The Chief Executive serves 

as the leader of a sovereign nation of more than 4,300 members. The Chief 

Executive had no involvement whatsoever in matters underlying this suit. 
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Nonetheless, the defendants seek to depose the Chief Executive in an appar-

ent attempt to harass the primary executive officer of the Band.  

A party should not needlessly depose upper echelon executives, especially 

those of third parties.  

[C]ourts frequently restrict efforts to depose senior executives 
where the party seeking the deposition can obtain the same in-
formation through a less intrusive means, or where the party has 
not established that the executive has some unique knowledge 
pertinent to the issues in the case. 
 

Cardenas v. Prudential Ins. Co., No. Civ. 99-1421 (JRT/FLN), 2003 WL 

21293757, at *1 (D. Minn. 2003). To obtain the deposition of a senior execu-

tive, a party thus must accordingly demonstrate that the executive possesses 

unique knowledge that cannot be obtained through less intrusive means. The 

defendants should more appropriately seek deposition testimony from the 

plaintiff’s agents. In any event, the Chief Executive cannot ably testify about 

matters that transpired entirely before her term of office.  

CONCLUSION 

Based upon the above-articulated grounds, the movant requests that the 

Court quash the Subpoena. The Chief Executive has no valuable insight to 

share since the alleged cause(s) of action arose prior to her administration. 

Consequently, a deposition would pose an undue burden and unnecessary in-

trusion upon the independent governance of a sovereign entity. In this re-

spect, one can only regard the scheduled deposition as a device to cause har-
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assment and embarrassment. Moreover, tribal sovereign immunity shields 

the Chief Executive from being compelled to provide deposition testimony as 

a matter of binding precedent in this jurisdiction. 

 

Dated: July 1, 2013   MLB Office of the Solicitor General 
 
 
      S/Barbara Cole      
      Barbara E. Cole, Minn. Bar No. 0350278  
      Att’y Registration No. 350278 
      barbara.cole@millelacsband.com 
       
      Todd R. Matha, Minn. Bar No. 0391968 
      (Pet. for Admission to Practice pending) 
      todd.matha@millelacsband.com 
 
      43408 Oodena Drive 
      Onamia, MN 56359-2236 
      Tel. No.: 320.532.4733 
      Fax No.: 320.532.7836 
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