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The Commission has admitted that every single Vault Cash advance was settled 

back to the Commission between 2009 and March 10, 2012.  But in the face of that 

admission, and in the face of the Court’s recognition that this is a straightforward case for 

breach of contract, the Commission continues to plead this case in a manner divorced 

from the facts.  Paying mere lip service to the exceedingly high standard for piercing the 

corporate veil, the Commission claims inaccurately that the remaining individual 

defendants “siphoned” Vault Cash from MCA between 2009 and March 10, 2012.  Dkt. 

129 at 17 (“The cash access services offered by MCA are merely a pretense for the 

Wolfington Family to access the Vault Cash as a line of credit to fund their lifestyles.”).   

Respectfully, the Commission inaccurately describes the factual record and the 

Settlement Fund practice when it claims that by “repaying only one or two days ‘late’” 

the Employee Defendants were able to “siphon off hundreds of thousands of dollars.”  

Dkt. 180 at 3.  The Commission prefers to rely on colorful language rather than grapple 

with facts and its own allegations.  See, e.g., id. at 11 (comparing all defendants to a 

“Ponzi or check kiting scheme”).  There was no multiyear siphoning of the Commission’s 

Vault Cash, nor is it even plausible that the “late” payments hid siphoning of money, 

because the Commission was fully reimbursed for all but the final weeks of the contract.   

Repackaging its unsuccessful attachment/injunction motion as a claim for veil 

piercing and fraud does not alter the fundamental fact that this case is about $5.6 million 

in Settlement Funds that the Commission claims were not reimbursed after March 10, 

2012.  The Commission is again misplacing its frustration and is over-litigating this case; 
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its attempt to repackage its unsuccessful motion against MCA and attach new individual 

defendants to these proceedings should be rejected.   

A. The Commission Tacitly Concedes Through Its Dismissal of MCA’s 
Principal “Controllers” That Its Veil Piercing Claim Is Baseless 

The Commission ignores the fact that piercing the corporate veil is an 

extraordinary remedy and cannot be posited to subject individuals to costly litigation 

between corporate entities.  Dkt. 180, at 15.  The Commission talks about piercing the 

corporate veil so matter-of-factly, one might think it is done whenever an insolvent entity 

fails to pay its debts.  This is certainly not the case.  See, e.g., Trevino v. Merscorp, Inc., 

583 F. Supp. 2d 521, 530 (D. Del. 2008) (“Delaware courts have held that the possibility 

that a plaintiff may have difficulty enforcing a judgment is not an injustice warranting 

piercing the corporate veil.”). 

Nor does the Commission acknowledge its own tacit concession reflected in its 

voluntary dismissal of Sean Wolfington, John Ziegler, and Baena Advisors, LLC on 

grounds that personal jurisdiction over them was lacking.1  Plausible veil piercing 

allegations, as the Commission well knows, can be a basis for the Court exercising 

jurisdiction over individuals who otherwise would be outside the Court’s reach.  E.g. 

Epps v. Stewart Info. Servs. Corp., 327 F.3d 642, 649 (8th Cir. Ark. 2003) (“If the 

resident subsidiary corporation is the alter ego of the nonresident corporate defendant, the 

subsidiary’s contacts are those of the parent corporation’s, and due process is satisfied.”); 

                                                            

1  Defendant Real Estate Empowered, LLC was also voluntarily dismissed for lack 
of personal jurisdiction.   
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Lakota Girl Scout Council, Inc. v. Havey Fund-Raising Management, Inc., 519 F.2d 634, 

638 (8th Cir. 1975) (“[T]he propriety of the District Court’s assertion of jurisdiction in 

the instant case ultimately depends upon the propriety of its decision to pierce the 

corporate veil of Havey Fund-Raising, Inc.”); Stratasys, Inc. v. ProtoPulsion, Inc., 2011 

Minn. App. Unpub. LEXIS 682 (Minn. Ct. App. July 18, 2011) (finding veil piercing 

claim not plausible, and thus personal jurisdiction over out of state individual lacking).   

The Commission’s recognition that it cannot maintain a veil piercing claim against 

these dismissed defendants (who, according to the Commission “ultimately controlled” 

MCA, SAC ¶ 84) is the clearest proof that the claims against the remaining individuals 

should be dismissed.  Mark and Christopher Wolfington (the “Employee Defendants), 

who have contacts with Minnesota through their duties as CEO and COO, should not be 

made part of a business-to-business dispute on the basis of a veil piercing claim incapable 

of being maintained against the principal “controllers” of MCA.  The veil-piercing 

allegations against Mark and Christopher Wolfington do not approach those of the claims 

against Sean Wolfington, John Ziegler, and Baena Advisors, LLC, see, e.g., SAC ¶¶ 84-

85, and thus these claims should be swiftly dismissed. 

B. The Commission Fails to Plead Veil Piercing Against the Employee 
Defendants 

In order to succeed to pierce the veil to the Employee Defendants, Plaintiff must 

“essentially demonstrate that, in all aspects of the business, the [] corporation [and the 

Employee Defendants] functioned as a single entity and should be treated as such.”  

Pearson v. Component Tech. Corp., 247 F.3d 471, 485 (3d Cir. 2001).  The Commission 
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would have to allege facts that MCA is a sham entity and a legal fiction without 

independent legal significance separate and apart from the Employee Defendants when it 

was processing hundreds of millions of dollars in Customer Funds to the Commission, as 

well as operating in numerous locations throughout the country.  It cannot and does not 

do so.  In pressing its claim nonetheless, the Commission ignores the nearly 80,000 pages 

of corporate documents produced by MCA to the Commission through the course of this 

litigation, MCA’s numerous employees, it audited financials, and its SEC filings. 

Completely ignoring the high standard for piercing the veil, the Commission 

instead relies upon completely factually and legally dissimilar case law to support its veil 

piercing claim.  MCA could not be more dissimilar to United States v. Golden Acres, 

Inc.,  702 F. Supp. 1097 (D. Del. 1988), cited by the Commission for the notion that the 

Employee Defendants allegedly acted similarly to the defendants there.  Dkt. 180 at 114.  

In Golden Acres, when the individual defendants took control of the corporation, it was 

as a means to regain $234,000 in costs the corporation failed to pay, and the defendants 

immediately asked for the key to the safety deposit box to take that money.  Id.  There 

were no corporate records maintained, the corporate kit was never even opened, and no 

officer formally functioned in that capacity.  Id.  The corporation was defunct and non-

operating, and every penny of excess cash left in the corporate banking accounts were 

paid directly to the individual defendants.  Id.  This is not remotely akin to MCA’s status 

as a fully functioning corporation operating in many states with dozens of employees and 

fully observed corporate formalities. 
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Here, the Commission emphasizes that MCA is insolvent and does not pay 

corporate dividends or retain board minutes.  These are not plausible grounds for the 

extraordinary remedy of veil piercing.  See, e.g., Medi-Tec of Egypt Corp. v. Bausch & 

Lomb Surgical, No. 19760-NC, 2004 Del Ch. LEXIS 21, 2004 WL 415251, at *4 (Del. 

Ch. Mar. 4, 2004) (wrongs committed by a corporation insufficient to pierce the veil); see 

also In re Autobacs Strauss, Inc., 473 B.R. 525, 552 (Bankr. D. Del. 2012) 

(undercapitalization and insolvency are relevant only to the veil piercing analysis in 

determining “whether the corporation was established to defraud its creditors or [some] 

other improper purpose.”) (emphasis added).  Finally, the Commission does not allege 

any injustice related to MCA’s corporate form itself aside from the alleged breach of the 

Agreement,  Dkt. 180 at 11-12; Outokumpu Eng’g Enters. v. Kvaerner Enviropower, 685 

A.2d 724, 729 (Del. Super. Ct. 1996), and dramatic and implausible claims about multi-

year schemes to lie in wait and defraud Native American tribes across the country. E.g., 

Dkt. 129 at ¶ 4. 

Notably, the Court will recall that Commission sought to obtain an injunction 

based on a fraud examiner’s initial findings, Dkt. 92, of which the Commission makes 

absolutely no mention in its Second Amended Complaint or its brief.  This is no doubt 

because, again, the examiner did not find any fraud and could not sign a statement to that 

effect.  Yet the Commission presses its arguments notwithstanding that silence.   

As explained in MCA’s Motion to Dismiss, the Employee Defendants were not 

“siphoning funds” from MCA and away from the Commission.  See Motion to Dismiss, 

at 18-20.  Instead, MCA settled hundreds of millions of dollars to the Commission from 
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the execution of the Agreement until March 10, 2012.  The Commission is again refusing 

to accept the facts, and persists in mischaracterizing the documents and testimony in the 

hopes of reaching additional pockets.  The Court should halt these misguided efforts. 

C. The Commission’s Equitable Claims Fail To State a Claim 

It has already been established that all Vault Cash was either provided to casino 

patrons or obtained by the Commission during its eviction of MCA in April 2012.2  Dkt. 

112 (Jan. 8, 2013 Opinion and Order Denying Commission’s Motion for Prejudgment 

Attachment and Injunction).  In its Opposition to the Employee Defendants’ Motion to 

Dismiss, the Commission argues that its equitable claims are not dependent upon whether 

the Employee Defendants received Vault Cash.  See Dkt. 180, at 18.  That is not the case.  

In the Second Amended Complaint, the Commission pled exclusively the unlawful 

retention of Vault Cash.  See SAC ¶¶ 110-16; ¶¶ 129-30; ¶¶ 117-22.  Moreover, the 

Commission acknowledges that neither Mark nor Christopher Wolfington obtained funds 

from the Commission.  Id., see also Dkt. 180 at 19.  The Commission does not, and 

cannot, allege that the Employee Defendants individually dispossessed the Commission 

of Vault Cash.  Therefore, the Commission’s equitable claims against the Employee 

Defendants should be dismissed.  

  

                                                            

2  In its Opposition to MCA’s Motion to Dismiss, the Commission speculates for the 
first time that MCA employees (who are now Commission employees) may have 
embezzled Vault Cash, despite the Commission’s express recognition that it pled 
no such thing.  Dkt. 181; see also Dkt. 112. 
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D. The Commission Has Not Sufficiently Pled Facts to Support a Claim 
that the Employee Defendants Committed Fraud  

As the Employee Defendants demonstrated in their Motion to Dismiss, the 

Commission’s fraud claims against the Employee Defendants fail on their face.  Notably, 

in support of its fraud assertion, the Commission cited paragraphs in the Second 

Amended Complaint that: (a) were statements of MCA’s actions generally, not the 

actions of the Employee Defendants individually,  see SAC ¶ 132; (b) were statements to 

an unrelated third party, see SAC ¶¶ 45-49; or (c) were not false statements SAC ¶ 83 

(Baena Loan default, which public document indicate occurred after March 2007, and 

was waived prior to the Agreement’s execution); ¶¶ 93, 97 (labor costs).  Moreover, the 

Commission has failed entirely to plead the necessary elements of causation and 

damages, as none of these statements has any connection to the March 10-April 2, 2012 

receivable.   

With respect to Christopher Wolfington, the Commission alleges that MCA’s 

promise to return funds advanced by the Commission in 4-6 days as set forth in the 

Agreement between the parties constitutes a fraud.  See Dkt. 180, at 21.  However, a 

promise to perform is the future is not fraud, see Am. Computer Trust Leasing v. Jack 

Farrell Implement Co., 763 F. Supp. 1473, 1487 (D. Minn. 1991) (“In order for such 

representations to be actionable [as fraud], they must be false statements of a past or 

present fact.”), and the Commission has long waived any claim based on a 4-6 day period 

against anyone.  Likewise, the Commission claims that the Employee Defendants 

represented to the Commission that MCA could not repay the Vault Cash in the 
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applicable timeframe because of labor costs.  See Dkt. 180, at 21.  For the same reasons 

as set forth in MCA’s Motion to Dismiss, Dkt. 141, and April 25, 2012 Reply 

Memorandum in further support thereof, this claim should likewise be dismissed against 

the Employee Defendants.     

E. The Commission’s Fraudulent Transfer Claims (Counts IX and X) Fail 
to State a Claim  

As detailed above and in its Motion to Dismiss, the Commission’s fraudulent 

transfer counts simply recycle the unsuccessful arguments made in its 

attachment/injunction motion, see Dkt. 92, at 5-6, Dkt. 102, at 22, and legitimate business 

explanations for all of these payments were previously provided in MCA’s December 14, 

2012 Opposition, Dkt 102, and in MCA’s Corporate Representative Deposition on which 

the Commission relies in its Second Amended Complaint (e.g., SAC ¶¶ 50, 64).   

F. The Commission’s Claim for Fraudulent Transfer/Recovery – 
Preference (Count XI) Fails to State a Claim Under Either 
Pennsylvania or Delaware Law  

Where there is a conflict, Minnesota courts follow a five-factor test as to which 

state’s law applies.  See Schmelzle v. Alza Corp., 561 F. Supp. 2d 1046, 1048 (D. Minn. 

2008).  Given that MCA’s principal office is alleged to be in Pennsylvania, where both 

Christopher and Mark Wolfington are alleged to be residents, Pennsylvania law applies.  

Because Pennsylvania law does not recognize a preference claim, Count XI must fail as a 

matter of law.  Compare Del. Code Ann. tit. 6,  § 1305(b) with 12 Pa.C.S. § 5105. 

Notably, the Commission does not argue that, under Minnesota’s five-factor test, 

Delaware law, not Pennsylvania law, should apply.  Instead, the Commission argues that 
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that the choice of law issue should be decided pursuant to the “internal affairs doctrine.”  

However, this is unsupported by the case law.  See, e.g., Drenis v. Haligiannis, 452 F. 

Supp. 2d 418, 426-28 (S.D.N.Y. 2006); see also Hitachi Med. Sys. Am., Inc. v. Branch, 

2010 WL 816344, at *10 (N.D. Ohio Mar. 4, 2010) (“[T]he internal affairs doctrine does 

not mandate the application of Delaware law to Hitachi’s fraudulent transfer claims. . . . 

the claims involve the rights of Hitachi, a creditor, and are not internal corporate 

governance issues that are typically the subject of the internal affairs doctrine”).  Because 

an alleged transfer out of the corporation is not an internal affair of the corporation, but 

instead an interaction between that corporation and another, the internal affairs doctrine 

does not apply. 

G. The Commission Cannot Bring a Derivative Action Against MCA 

The Commission has now conceded that it is not bringing a direct claim against 

Christopher Wolfington for breach of fiduciary duty.  Dkt. 180, at 26.  The Commission 

instead relies on dicta in North American Catholic Educational Programming Foundation, 

Inc. v. Gheewalla, 930 A.2d 92 (Del. 2007) stating that a creditor claim may be available 

as a derivative claim under certain circumstances inapplicable here.  See contra Schoon v. 

Smith, 953 A.2d 196, 208 n.46 (Del. 2008) (limiting the holding of Gheewalla to only 

substitute shareholders with creditors in a derivative suit where the shareholders of the 

insolvent corporation no longer have an economic interest in the corporate entity).  

Courts have refused to follow Gheewalla to allow a plaintiff to recover unpaid creditors’ 

claims merely because they affect the company’s net worth.  Official Comm. of 

Unsecured Creditors v. Hendricks, 653 F. Supp. 2d 788, 805 (S.D. Ohio 2008). 
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The Commission’s argument for standing to bring its derivative claim is confused 

and incorrect.  The Commission purports to bring a derivative claim on behalf of MCA 

against Christopher Wolfington while at the same time instituting a direct action against 

MCA.  Any recovery in the derivative claim would go to MCA, its shareholders. and its 

other creditors, not to provide the Commission with damages that it seeks.  SAC, at p. 53 

(seeking damages to the Corporate Commission only); see also Mukamal v. Bakes, 383 

B.R. 798, 820 (S.D. Fla. 2007) (a true “derivative action” by a creditor is on behalf of all 

creditors).  This creates an impermissible conflict of interest and significant economic 

antagonisms between the Commission’s success in the direct and derivative actions.  See, 

e.g., Priestley v. Comrie, 2007 WL 4208592, at *6 (S.D.N.Y. Nov. 27, 2007) (applying 

Delaware law).  Further proof that this claim, like the others, should be dismissed. 

DATED:  April 25, 2013 
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