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The Commission finds itself caught in a bind.  It has already agreed that all Vault 

Cash was distributed to casino patrons, Dkt. 112, at 9 (Jan. 8, 2013 Opinion and Order 

Denying Commission’s Motion for Prejudgment Attachment and Injunction) (The 

Commission “does not allege that the vault cash was fraudulently obtained or that MCA 

disposed of it in a fraudulent or illegal manner.”), and its latest Complaint added no new 

allegations to the contrary.  Dkt. 161-1.  Because all Vault Cash is in the hands of the 

casino patrons, the Commission’s unjust enrichment, replevin, conversion/intentional 

interference with personal property, and constructive trust claims all demand something 

MCA is conceded not to possess.  That, and the fact that the parties have already agreed 

that a valid contract is in place, are straightforward grounds for dismissing Counts II-IV. 

In a vain attempt to backtrack from its judicial admissions, the Commission raises 

for the first time in its responsive brief the possibility that that MCA “pocketed some of 

the 5.6 million [in Vault Cash] as cash.” Dkt. 181 at 9.  This has never been raised in any 

pleading, and there are no factual averments to support it in the Second Amended 

Complaint.  See SAC ¶¶ 1-203.  Because all of the claims regarding “Vault Cash” seek 

something MCA does not have, they should be dismissed.   

The recently added claim that MCA committed a fraud on the Commission by 

allegedly making a false statement in a 2007 pre-contractual bid (Count VI) should also 

be dismissed.  The Commission’s claim about a bid—one that predates the parties’ 

integrated contract by two years (and the alleged damages by five years)—is another 

example of the Commission being unwilling to accept that this is a straightforward claim 

for breach of the parties’ contract.  The Commission’s claim for fraud based on a 
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supposed multi-year scheme against Native American tribes across the country that only 

activates five years after the bid, e.g., Dkt. 129 at ¶ 4, and after the parties successfully 

transacted hundreds of millions of dollars, is not plausible.  Similarly, the Commission 

makes no plausible connection between 2010 and 2011 discussions between the parties 

and the damages it seeks to recover for Settlement Funds not reimbursed after March 10, 

2012.   

MCA respectfully moves that Counts II-V and part of Count VI be dismissed so 

the genuine and legally available claims between the parties may be resolved.1 

A. MCA’s Motion is Proper Under Rule 12(h) 

As an initial matter, the Commission is incorrect in contending that Fed. R. Civ. P. 

12(g)(2) bars MCA’s motion to dismiss Counts II-V of the Second Amended Complaint.  

That Rule states that “[e]xcept as provided in Rule 12(h)(2) or (3), a party that makes a 

motion under this rule must not make another motion under this rule raising a defense or 

objection that was available to the party but omitted from its earlier motion.”  Fed. R. 

Civ. P. 12(g)(2) (emphasis added).  Rule 12(h)(2) states that “[f]ailure to state a claim 

upon which relief can be granted, to join a person required by Rule 19(b), or to state a 

legal defense to a claim may be raised:  (A) in any pleading allowed or ordered under 

Rule 7(a); (B) by a motion under Rule 12(c); or (C) at trial.”   

Here, MCA timely filed its Motion to Dismiss for failure to state a claim upon 

which relief can be granted after the Second Amended Complaint was filed.  Dkt. 139.   

                                                 
1  For the Court’s  convenience, a summary of the claims in this litigation and their 

respective motions is attached hereto as Exhibit A.  
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There was no obligation for MCA to wait until after its Answer and Counterclaims were 

filed to raise the same issues in a Rule 12(c) motion as raised herein.  The hyper-technical 

approach advanced by the Commission2 has been rejected by many courts and should not 

be accepted here.  See Ennenga v. Starns, 677 F.3d 766, 773 (7th Cir. 2012) (“Rule 

12(g)(2) does not prohibit a new Rule 12(b)(6) argument from being raised in a 

successive motion.  Stated differently, Rule 12(h)(2) specifically excepts failure-to-state-

a-claim defenses from the Rule 12(g) consolidation requirement.”); Opus East, L.L.C. v. 

Opus, L.L.C.(In re Opus East, L.L.C.), 480 B.R. 561, 569 (Bankr. D. Del. 2012) 

(“[T]aking such a hyper-technical approach does not make sense . . . . a hyper-technical 

interpretation of the rules resulting in disallowance of the Defendants’ 12(b)(6) motion on 

Count 1 would almost assuredly add time and delay . . . . If the Court is able to hear the 

argument later, there is no reason why it should not hear it now, together with the 

Defendants’ other dismissal arguments.”); Hayes v. Invigorate Int’l, Inc., No. 04-1577, 

2004 U.S. Dist. LEXIS 20180 at *7 (E.D. Pa. Sept. 24, 2004) (“[C]ourts have not 

required a defendant who seeks to raise the defense of failure to state a claim to wait until 

one of the enumerated stages; instead, courts permit this defense to be raised by way of a 

successive Rule 12(b)(6) motion.”); Stoffels v. SBC Commc’ns, Inc., 430 F. Supp. 2d 

642, 649 (W.D. Tex. 2006) (permitting second 12(b)(6) motion); Fed. Express Corp. v. 

United States Postal Serv., 40 F. Supp. 2d 943, 948-49 (W.D. Tenn. 1999) (same); Mylan 

                                                 
2  The only case cited by the Commission on this subject, Sears Petroleum & 

Transport Corp. v. Ice Ban America, Inc., 217 F.R.D. 305, 307 (N.D.N.Y. 2003), 
does not interpret Rule 12(h)(2) or Fed. R. Civ. P. 12(g)(2).   
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Labs., Inc. v. Akzo, N.V., 770 F. Supp. 1053, 1059 (D. Md. 1991) (same); Tatum v. R.J. 

Reynolds Tobacco Co., No. 1:02CV00373, 2007 U.S. Dist. LEXIS 39801, 2007 WL 

1612580, at *6 (M.D.N.C. May 31, 2007) (same). 

The leading treatise confirms the accuracy of approach: “Since the basic purpose 

of Rule 12(h)(2) probably is to preserve the defenses, rather than to delimit the precise 

timing of their assertion, this approach seems sound and within the spirit, if not the letter, 

of the provision.” 5C Charles Alan Wright & Arthur R. Miller, Federal Practice and 

Procedure § 1392 (3d ed. 2004).   

MCA’s motion was made not for any dilatory purpose—just the opposite.  The 

motion was timely filed and was spurred by the Commission’s admission that Vault Cash 

is not something that is in MCA’s possession, as recognized by the Court.  Dkt. 112 at 9.  

MCA’s motion to dismiss Counts II-V is properly before the Court.  

B. A Party Cannot Continue to Plead in The Alternative Where Both 
Parties Agree A Valid Contract Governs 

The Commission contends that its unjust enrichment and other equitable claims 

are simply pleading “in the alternative” and should be allowed to proceed.  But when the 

parties have agreed that a valid contract exists, the time for pleading in the alternative is 

at an end.  Padberg v. Dish Network LLC, No. 11-04035, 2012 U.S. Dist. LEXIS 80543, 

at *14-15 (W.D. Mo. June 11, 2012) (“Because the Court holds that Dish Network’s 

conduct is expressly  covered by a valid agreement between the parties, it dismisses 

Padberg’s alternative theory of unjust enrichment.”). 
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Here, “[b]oth parties acknowledge that the Agreement governs their relationship 

and that the Agreement sets forth MCA’s promise to repay the Commission and the terms 

of that promise.  The gravamen of the Commission’s Amended Complaint is that MCA 

breached that promise.”  Dkt. 112, at 9.  This is undisputed.  The Commission is wrong in 

claiming that it can recover for unjust enrichment “to the extent no contractual remedy is 

available because the contract terminated.”  Dkt. 181, at 7.  Contract remedies apply—

exclusively—even after its termination.  E.g., Oak Leaf Outdoors , Inc. v. Double Dragon 

Int’l, Inc., 812 F. Supp. 2d 944, 947–48 (C.D. Ill. 2011) (“Assume one party properly 

delivers the bicycle, but the other only makes partial payment. Would this scenario also 

support claims of any unjust enrichment?  No. That is a straightforward breach of 

contract situation in which the available remedy is money damages.”).   

Nor is there any claim that the Agreement is invalid, as typically is claimed in 

cases permitting alternative pleading.  E.g., TCS Holdings, Inc. v. Onvoy, Inc., No. 07-

1200, 2007 U.S. Dist. LEXIS 56275 (D. Minn. Aug. 1, 2007) (“TCS has alleged a claim 

for unjust enrichment as an alternative theory in the event that the Court determines that 

the Second Amended Agreement is invalid.  Here, the parties dispute the validity of the 

Second Amended Agreement.”).  Courts in the Eighth Circuit that conclude that the 

conduct is encompassed by a valid agreement dismiss alternative theories of unjust 

enrichment, and the Court should do the same here. E.g., Padberg, 2012 U.S. Dist. 

LEXIS 80543 at *14-15.  The Commission has repeatedly admitted that the Agreement is 

a valid contract which governs the relationship between MCA and the Commission, as 
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this Court has confirmed, and therefore the Commission’s argument is not “in the 

alternative” to any party’s position. 

The Commission has had three attempts to try to get its pleading right.  This time, 

after quickly abandoning the bulk of its new claims (against four defendants it sought 

leave to add in January 2013), it has elected not to amend, notwithstanding the 

recognition that MCA does not possess Vault Cash.  The Court should take the Second 

Amended Complaint and dismiss Counts II-V. 

C. The Commission Previously Conceded that All Vault Cash Went to 
Casino Customers 

As the Court wrote, based on the parties’ extensive briefing: 

The Commission’s unjust-enrichment claim is merely a breach-of-contract 
claim clothed in equitable garb. It does not allege that the vault cash was 
fraudulently obtained or that MCA disposed of it in a fraudulent or 
illegal manner. The parties agree that the Commission willingly and 
knowingly advanced MCA the cash and that MCA used it to provide cash-
access services as directed by the Agreement. The parties’ disagreement 
relates only to MCA’s failure to repay the Commission’s advances on time 
(or at all). 

Dkt. 112, at 9. 3 

Thus, it was never alleged (and thus not disputed) that Vault Cash went anywhere 

other than to the casino patrons.  See generally SAC ¶¶ 1-203.  When the Commission 

filed its third complaint two days after the Court’s January 8, 2013 ruling, it did not 

modify its unjust enrichment allegations, other than to add new parties as named 

                                                 
3  The Commission writes that findings of fact and conclusions of law made by a 

court denying a preliminary injunction motion like the Commission’s are not 
binding.  Dkt. 181 at 8.  But the Court’s statement was a straightforward 
recognition of the Commission’s legal pleading at the time, and that pleading has 
not changed since.   
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defendants on that claim and assert it was pleading in the alternative.  See Dkt. 116-1 

(Commission’s redline of First vs. Second Amended Complaint, at 35-36).  It added no 

facts or allegations that MCA had failed to provide casino customers with Vault Cash.  

The Commission concedes as much:  “the Commission’s claims against MCA for unjust 

enrichment . . . did not change from the First Amended Complaint to the Second.”  Dkt. 

181 at 5.    

As such, the Commission is incorrect when it now suggests in its brief—more than 

a year after its original Complaint was filed—that there “remains an open question as to 

whether MCA took ‘Vault Cash’ or ‘Settlement Funds.’”  Dkt. 181 at 5.  There is no such 

open question because the Commission (1) did not previously allege that “vault cash was 

fraudulently obtained or that MCA disposed of it in a fraudulent or illegal manner,” Dkt. 

112 at 9, and (2) does not now allege that in its latest Complaint, even upon information 

and belief.   

The Commission simply notes for the first time in this case in its responsive brief 

that “the Commission does not know whether MCA or its officers pocketed some of the 

$5.6 million as cash, or distributed all of the cash to customers and then failed to 

reimburse the Commission.”  Dkt. 181 at 9 (emphasis added).  Yet the Commission did 

not offer even this musing in its Second Amended Complaint, let alone make an 

affirmative allegation.  SAC ¶¶ 1-203.  This is not enough survive a Rule 12(b)(6) 

motion, especially in light of the Commission’s concession that it does not add any new 

factual allegations on this subject in its latest complaint.  See Stalley v. Catholic Health 

Initiatives, 509 F.3d 517, 521 (8th Cir. 2007) (plaintiff must “assert facts that 
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affirmatively and plausibly suggest that [he] has the right he claims . . . , rather than facts 

that are merely consistent with such a right.”). 

Because the Commission did not, and does not, allege that “MCA disposed of 

[Vault Cash] in a fraudulent or illegal manner,” its Counts II-V (aimed at the putative 

return of Vault Cash) seek something MCA does not have, and should be dismissed. 

D. The Fraud Claim Regarding the 2007 Pre-Contract Bid And 
Discussions in 2010 and 2011 Should Be Dismissed  

By the Commission’s own concession, the pre-contractual 2007 bid and other 

statements in 2010 and 2011 have nothing to do with the claims against MCA for 

$5.6 million, all of which was allegedly due from March 10, 2012 to April 2, 2012.  Dkt. 

23, Declaration of Grand Casino Hinckley CFO Roxanne Hemming, ¶ 10 (outstanding 

receivable as of April 2, 2012 “consists of Vault Cash provided to MCA dating back to 

March 10, 2012, that has not been returned to the Grand Casino Hinckley minus 

deductions for service fees due each day to MCA.”); Dkt. 24, Declaration of Mille Lacs 

Casino CFO Vernon Robertson, ¶ 10 (same).  Instead, both events are unrelated to any 

claim of injury and fail the requirements of Rules 9(b) and 8.  These fraud claims should 

be dismissed so the parties’ other claims may proceed.  

The bid is the classic pre-contractual discussion upon which the Commission 

disclaimed reliance when it signed the 2009 Agreement.  See Agreement § 32 (“Entire 

Agreement”) (disclaiming all pre-contractual discussions and negotiations).  The 

Commission’s claim about the alleged pre-bid fraud is another example of the 

Commission being unwilling to accept that this is a straightforward case about breach, 
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not a claim for fraud based on a multi-year scheme that only ripens five years later.  Dkt. 

112 at 9-10 (“Although the Commission seeks to imbue this contract dispute with 

fraudulent overtones by implying that the funds MCA received from casino customers 

‘belonged to the Commission’ and MCA ‘stole’ them, this contention is not supported by 

the Agreement.”).   

As an initial matter, five of the elements of fraud are not pled with specificity (or 

plausibility), not just two (truth of the statement and the lack of any injury to the 

Commission).  As explained in MCA’s opening brief, the statement in the pre-contractual 

bid about a Baena loan was true—there was no default because it had been waived.4  But 

more importantly, even if the statement were untrue, it cannot be the basis of a fraud 

claim because the Commission expressly disclaimed any pre-contractual statements when 

it signed the integrated contract.  Agreement § 32.  There is therefore (1) no untrue 

statement made that was known to be untrue or recklessly made, (2) no intent to deceive, 

                                                 
4  The Commission gives no reason why the Court should not take public notice of 

MCA’s SEC filing that discloses the waiver.  The Commission points to a case in 
which the Court held that “it would be inappropriate to take judicial notice of a 
disputed document for the truth of the matter asserted,” Ferris, Baker Watts, Inc. 
v. Ernst & Young, LLP, 293 F. Supp. 2d 1003, 1004 n.1 (D. Minn. 2003) (Kyle, 
J.) (emphasis added) but declines to dispute the SEC filing itself.  Instead, the 
Commission simply notes that MCA’s “public filings . . . may or may not be true.”  
Dkt. 181 at 11 n.6.  This is insufficient to immunize from judicial notice publicly 
available and undisputed SEC filings.  And tellingly, the Commission itself cites 
to MCA’s prospectus filed with the SEC in its briefing, Dkt. 181, at 9, available at 
http://www.sec.gov/Archives/edgar/data/1165271/000117266507000060/form424
a.txt, while asserting that the Court cannot take judicial notice of a different SEC 
filing.  Dkt. 181, at 11.    
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(3) no actual or reasonable reliance, (4) no inducement to act, and (5) no traceable injury.  

24 MLBS § 119. 

The Commission misinterprets Band law when it contends that “[u]nder Band law, 

an integration clause cannot be interpreted as precluding liability for representations that 

are fraudulent.”  Dkt. 181 at 11.  The Commission ignores the Band’s parol evidence rule 

that is directly on point and contains no fraud exception:  Mille Lacs Band Stat. Ch. 24 § 

114.  That rule states that “[w]here the parties to a contract express their agreement in 

writing with the intent that it contain the complete and final expression of their bargain, 

any other expressions, whether written or oral made prior to or concurrent with the 

writing are inadmissible to change the terms of the writing.”  24 MLBS § 114(b).  There 

is no fraud exception and none of the Band’s three exceptions applies.  See 24 MLBS §§ 

114(c)-(e) (parol evidence rule shall not apply when the (1) “writing is not intended to be 

the complete and final expression of the contract,” (2) when the evidence is in aid of 

interpreting an ambiguous term, and (3) when the “agreement itself is being challenged”).  

Because the Commission seeks to enforce the term of an Agreement which both sides 

agree is a valid, integrated, unambiguous contract, the Commission’s pre-bid parol 

evidence is barred.   

The sole authority the Commission submits is off-point.  The Commission cites 

Mille Lacs Band Stat. Ch. 24 § 116(a), which involves contracts against public policy.  

That statute’s text directs that “[a]ll contracts which have for their object, directly or 

indirectly, to exempt anyone from responsibility for his own fraud or willful injury to the 

person or property of another or from violation of law whether willful or negligent” are 
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unenforceable.  This traditional statute on contractual provisions that are against public 

policy has nothing to do with pre-contractual statements.  Section § 116 addresses 

“unlawful contract provisions,” such as provisions for mandatory liquidated damages, § 

116(b), provisions “restricting a party from enforcing his rights under it by usual legal 

proceedings in the Court of Central Jurisdiction,” § 116(c), or provisions for usurious 

interest rates, § 116(e).  Like its friends in the same subsection, § 116(a) plainly bars 

contractual provisions aimed at excusing a party’s negligence or intentional torts (i.e. 

provisions that “exempt anyone from responsibility for his own fraud or willful injury to 

the person or property of another or from violation of law whether willful or negligent”).  

The Agreement has no such provisions, and, moreover, Section 116 does not delete the 

Band’s own express prohibition on parol evidence.   

Because the parol evidence rule applies, and because the Agreement is agreed to 

be valid and fully integrated, there can be no claim of detrimental reliance on pre-

contractual statements.  24 MLBS §§ 407, 116; Fed. R. Civ. P. 9(b).  Nor is there any 

connection between the 2007 pre-contractual statement and the $5.6 million from 2012.  

The Commission also asserts a “fraud” relating to the parties’ discussion of labor 

costs in 2010 and 2011, Dkt. 181 at 12, but this assertion fails to comply with the 

particularity requirements of Fed. R. Civ. P. 9(b) and the plausibility requirements of 

Rule 8.  The Commission in essence contends it was defrauded in 2010 and 2011, even 

though it was fully reimbursed with Settlement Funds every month of those same years, 

when it had discussions about what was causing alleged delays in Settlement Fund 

reimbursement.  Though there is no injury in 2010 or 2011 alleged, the Commission 
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writes – without citation to any document or testimony – that MCA’s “lies about labor 

costs as the cause for the delays in repaying the Commission caused the Commission 

damages [because] MCA’s lies made the Commission believe that the parties could 

resolve the issue if the Commission would take over the Point of Sale Operations.” Dkt. 

181 at 12.  But there is no claim to this effect in the Second Amended Complaint, nor any 

reference to the Point of Sale Operations at all.  See SAC ¶¶ 1-203.   

At bottom, the Commission is trying to claim that it would have sought to 

terminate the contract had it known that MCA did not have Settlement Funds earmarked 

exclusively for return to the Commission.  But that understanding was plain from the 

parties’ Agreement.  See Dkt. 112 at 2 (“The Agreement did not restrict which funds 

MCA could use to settle the cash advances; it did not provide for escrow accounts or any 

other method for earmarking funds.  It only required MCA to return the amount of the 

Commission’s advances, minus MCA’s fees, according to the parties’ agreed 

schedule.”).5  Delays in returning monies in 2010 or 2011 have no connection to 

unreimbursed funds from after March 10, 2012, and thus Count VI should be dismissed 

to the extent it depends on pre-contractual bids or the parties’ subsequent discussions. 

For the reasons set forth above and for the reasons set forth in MCA’s February 

12, 2003 Memorandum of Law, MCA respectfully submits that the Court should dismiss 

                                                 
5  The Commission’s confused and speculation-filled footnote in its responsive brief, 

Dkt. 181 at 9 n.5, cannot change the express terms of the Agreement or the facts of 
the case.  See id. (imagining different ways to interpret the Agreement and thereby 
avoid the Court’s recognition that there were no restrictions on which funds MCA 
used to make reimbursements). 
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Counts II through V and part of Count VI.  Because this is Plaintiff’s third complaint, 

dismissal should be with prejudice.  

  Respectfully submitted,  

Date:  April 25, 2013 

 DUANE MORRIS LLP 
 
s/Luke P. McLoughlin 
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