
UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Corporate Commission of the Mille Lacs
Band of Ojibwe Indians,

Plaintiff,
vs.

Money Centers of America, Inc. and
MCA of Wisconsin, Inc., Christopher
Wolfington, and Mark Wolfington,

Defendants.

Court File No.:  12-cv-01015 (RHK/LIB)

PLAINTIFF’S MEMORANDUM OF
LAW IN OPPOSITION TO MONEY
CENTERS OF AMERICA, INC. AND
MCA OF WISCONSIN, INC.’s SECOND
MOTION TO DISMISS AND MOTION
FOR SUMMARY JUDGMENT

The pending Motion to Dismiss and Motion for Summary Judgment (“Motions”)

brought by Defendants Money Centers of America, Inc. and MCA of Wisconsin, Inc.

(together, “MCA”) should be denied.  The Motions, taken together, ask this Court to

allow MCA to keep more than $5.6 million that MCA admittedly promised, but failed, to

repay the Corporate Commission of the Mille Lacs Band of Ojibwe Indians

(“Commission”).  This result is not supported by law or common sense.

FACTS

The Commission briefed the relevant facts in support of its pending motion for

partial summary judgment, and incorporates those facts here.  (Dkt. No. 169

(“Commission’s Summary Judgment Motion”).)1

1 The Commission’s Summary Judgment Motion is scheduled for hearing on May 9,
2013 – the same day the Court will hear: (1) MCA’s Motion to Dismiss (Dkt. No. 138);
(2) MCA’s Summary Judgment Motion (Dkt. No. 178); and (3) Christopher and Mark
Wolfington’s Motion to Dismiss (Dkt. No. 153).
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In a nutshell, the Commission advanced funds from vaults located on site at its

casinos to MCA for MCA to use to provide check-cashing services to casino patrons.

(Dkt. No. 129-1, Ex. A (“Agreement”).)  MCA agreed to return the funds advanced,

minus fees, by electronic transfer pursuant to a schedule MCA would provide.  (Id. § 8.)

The schedule MCA provided stated that MCA would return the funds to the Commission

within 4-6 days, depending on the type of transaction. (Id., Ex. B (“Vault Cash

Settlement Schedule” or “Schedule”).)  MCA regularly failed to return the funds

advanced according to the Schedule, and, as a result, owed increasing amounts to the

Commission. (Answer and Counterclaims at p. 5, ¶ 32 (“Admitted to the extent that

beginning in 2009, MCA took greater than six days to return Settlement Funds.”).)

The Commission routinely informed MCA that its failure to meet the Vault Cash

Settlement Schedule was unacceptable.  The Commission’s Summary Judgment Motion

attaches some examples of communications in which the Commission insisted that MCA

follow the Schedule.  (Dkt. No. 169. at pp. 5-6 (citing Exs. D-J, Q).)  MCA’s corporate

representative acknowledged that MCA’s failure to meet the schedule was a “sore spot”

with the Commission and that MCA and the Commission were in a “constant

conversation” about improving the timeframe for the return of the Commission’s funds.

(Dkt. No. 169 at p. 6 (citing Dkt. No. 94).)

The Commission terminated the Agreement on April 2, 2012 due to MCA’s delays

and the resulting outstanding balance.  At termination, MCA owed the Commission $5.6

million, which MCA has not repaid.  (Dkt. No. 169 at p. 12 (citing Dkt. Nos. 23, 24, 94).)
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PROCEDURAL BACKGROUND

The Court denied MCA’s first motion to dismiss last November.  (Dkt. No. 88

(“November 7th Order”).)2  MCA had asked the Court to dismiss the Commission’s

breach of contract (Count I), replevin (Count IV) and fraud (Count VI) claims, but did

not challenge the unjust enrichment claim.  (Dkt. No. 54 (“First Motion to Dismiss”).)  At

oral argument, MCA urged that the $5.6 million owed by MCA provided the basis for an

unjust enrichment claim, but not a contract claim.  (Dkt. No. 87, Transcript of Motions

Hearing Held on October 4, 2012 at p. 9 (“[T]here is a sum of money.  It’s in dispute.

It’s subject to the unjust enrichment claim.  We haven’t attacked that on the pleadings.”).)

After the Court denied the motion, MCA filed an Answer.  (Dkt. Nos. 89 and 99.)

On January 8, 2013, this Court issued an Order denying the Commission’s Motion

for Prejudgment Attachment and Temporary Restraining Order, in which it stated that the

Commission’s claim for $5.6 million “is fundamentally a contract dispute for money

damages.”  (Dkt. No. 112 (“January 8th Order”) at p. 9.)

The Commission filed a Second Amended Complaint on January 10, 2013.  (Dkt.

116.)  This amendment incorporated new defendants but did not state any new causes of

action against MCA.  (Dkt. 116-1.)

2 MCA has actually filed three motions to dismiss – in response to the initial
complaint, and both times that the Commission amended that initial complaint. (See Dkt.
No. 48 (allowing the Commission to amend and denying MCA’s Motion to Dismiss the
initial complaint).)  Since the motion to dismiss the initial Complaint and the motion to
dismiss the Amended Complaint made largely the same substantive arguments, the
Commission characterizes them together as the “First Motion” herein for simplicity.
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The Second Amended Complaint also added facts that further support the

Commission’s fraud claim.  (Id. at pp. 36-37, ¶¶ 131-36.)  First, MCA misrepresented the

state of its finances in 2007 when it submitted a bid to the Commission.  (Id. at ¶ 132.)

MCA stated it was not in default on any loan.  (Id.)  During discovery, the Commission

learned that was a lie: at the time of the representation, MCA had defaulted on a $4.75

million loan.  (Id.)  Second, the amendment details how MCA lied about the reason for

the delay in returning the Vault Cash and took steps to hide the fact that its corporate

officers were draining the company of funds.  (Id. at ¶ 133.)

 MCA filed another Motion to Dismiss on February 11, 2013.  (Dkt. No. 138

(“Second Motion to Dismiss”).)  MCA’s Second Motion to Dismiss takes the opposite

approach of its first motion, arguing the Court should dismiss the Commission’s unjust

enrichment claim, but not its breach of contract claim.  (Id. at 10.)  MCA asserts that the

Court’s January 8th Order “confirmed that MCA did not dispossess the Commission of

any Vault Cash” and the Court should therefore dismiss the Commission’s claims for

intentional interference with property, replevin, and constructive trust.  (Id. at 11.)  MCA

also asserts the Commission cannot state a claim for fraud because the new factual

allegations fail “to allege or show fraud.”  (Id. at 13.)

On March 28, 2013, after learning that the Commission intended to bring a motion

for summary judgment, MCA also moved for summary judgment on the Commission’s

breach of contract claim.  (See Dkt. No. 178 (“MCA’s Motion for Summary Judgment”).)

MCA asserts that the contract claim should be dismissed because the Commission

“waived” its right to the timely repayment of funds by accepting late payments.  (Id.)
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MCA’s Motion for Summary Judgment ignores MCA’s failure to repay more than $5.6

million at all.  (Id.)

ARGUMENT

MCA’s Second Motion to Dismiss and its Motion for Summary Judgment should

be denied.

MCA’s Second Motion to Dismiss fails because: (1) Rule 12(g)(2) precludes the

challenges to most of the claims; (2) the unjust enrichment claim is properly pled in the

alternative; (3) there remains an open question as to whether MCA took “Vault Cash” or

“Settlement Funds;” and (4) the Commission states a fraud claim.

MCA’s Summary Judgment Motion fails because nothing suggests the

Commission waived its right to be repaid more than $5.6 million.  Even if the

Commission somehow “waived” its right to timely repayment, it certainly did not waive

its right to be repaid at all.  Regardless, the Commission did not waive its right to timely

repayment.  The Commission routinely informed MCA that the late payments were

unacceptable.

I. MCA’s Second Motion to Dismiss Should Be Denied.

A. Rule 12(g)(2) Precludes the Second Motion.

MCA’s Second Motion to Dismiss is without merit.  As an initial matter, the

Commission’s claims against MCA for unjust enrichment (Count II), intentional

interference with property (Count III), replevin (Count IV) and constructive trust (Count

V) did not change from the First Amended Complaint to the Second.  (See Dkt. No. 116-

1 (Redline of Second Amended Complaint against previous complaint) at ¶¶ 109-130.)
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Federal Rule of Civil Procedure 12(g)(2) provides that “a party that makes a

motion under this rule must not make another motion under this rule raising a

defense or objection that was available to party but omitted from its earlier motion.”

Fed. R. Civ. P. 12(g)(2) (emphasis added).  If an “amended complaint . . . contains new

matter, the defendant may bring a second motion under Rule 12 to object to the new

allegation only.” Sears Petroleum & Transport Corp. v. Ice Ban America, Inc., 217

F.R.D. 305, 307 (N.D.N.Y. 2003).  With respect to MCA, the Second Amended

Complaint only added factual allegations in support of the Commission’s fraud claim.

(Dkt. No. 116-1.)  Under Rule 12(g)(2), MCA cannot now object to the other claims,

which it could have, but did not, challenge in its first motion.

B. The Unjust Enrichment Claim is Properly Pled in the Alternative.

Regardless, MCA’s arguments with respect to the Commission’s equitable claims

fail on the merits.

First, the Commission’s breach of contract claim does not preclude it from

pleading unjust enrichment in the alternative.  (Compare MCA’s Second Motion to

Dismiss at p. 10.)  The Commission alleges that, to the extent no contractual remedy is

available because the contract terminated, MCA’s retention of more than $5.6 million

constitutes unjust enrichment. See, e.g., Anderson v. DeLisle, 352 N.W.2d 794, 795-96

(Minn. Ct. App. 1984) (land seller was unjustly enriched because even though contract

for deed was cancelled it was “morally wrong for [seller] to enrich himself at the expense

of [land buyer]” by retaining the value of improvements made by the buyer).
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  The Commission expressly pleads its unjust enrichment claim “in the alternative

to its breach of contract claim.”  (Dkt. No. 116-1 (“2nd Am. Compl.”) at p. 33, ¶ 110.)

“A party may set out 2 or more statements of a claim or defense alternatively or

hypothetically, either in a single count or a defense in separate ones.”  Fed. R. Civ. P.

8(d)(2).  This Court has held on numerous occasions that equitable claims may be pled in

the alternative to breach of contract claims. Cummins Law Office, P.A. v. Norman

Graphic Printing Co., Ltd., 826 F. Supp. 2d 1127, 1130 (D. Minn. 2011) (Kyle, J.) (“The

fact that [plaintiff] may only recover on one claim, either contract or quasi-contract,

certainly does not preclude him from pleading unjust enrichment in the alternative.”)

(citation omitted); Motley v. Homecomings Fin. LLC, 557 F. Supp. 2d 1005, 1014 (D.

Minn. 2008) (Kyle, J.) (“Plaintiffs may plead their unjust-enrichment claim in the

alternative to their breach-of-contract claim without fear of dismissal.”).

The Commission is currently moving for summary judgment on its breach of

contract claim, or in the alternative, its unjust enrichment claim.  (Dkt. No. 169.)  If the

Court grants the Commission judgment on one of those claims, the other claim can be

properly dismissed.  But until that occurs, the claims are properly pled in the alternative.

See, e.g., U.S. Bank, N.A.. v. Education Loans, Inc., 2011 WL 5520437, at *5 (D. Minn.

Nov. 14, 2011) (Kyle, J.) (declining to dismiss an equitable claim pled in the alternative

even though neither party disputed that a contract governed the claim.).3

3 Because the Commission’s unjust enrichment claim is properly pled in the
alternative, the Commission’s constructive trust claim (Count V) survives as well. A
constructive trust is “a tool of equity to prevent unjust enrichment.” Capital Investors
Co. v. Executors of Estate of Morrison, 800 F.2d 424, 427 (4th Cir. 1986).

CASE 0:12-cv-01015-RHK-LIB   Document 181   Filed 04/18/13   Page 7 of 18



8

C. Conversion and Replevin are Properly Pled.

The Commission alleges it is entitled to recover the $5.6 million that MCA failed

to repay based on several legal theories, including intentional interference with property

(Count III, “Conversion Claim”) and replevin (Count IV).  The Commission does not

suggest that it is entitled to recover $5.6 million on each legal theory.  Rather, the

Commission alleges the claims “alternatively or hypothetically” as permitted by Rule

8(d). See, e.g., Daum v. Planit Solutions, Inc., 619 F. Supp. 2d 652, 660 (D. Minn. 2009)

(Kyle, J.) (“While [plaintiff] will have to prove separate damages at trial in order to avoid

double recovery, at [the motion-to-dismiss stage] he is entitled to allege parallel claims

for the same harm.”).

MCA wrongly argues that the conversion and replevin claims should be dismissed

because “it is undisputed that MCA provided all Vault Cash to casino patrons,” citing this

Court’s January 8th Order.  (Second Motion to Dismiss at pp. 10-12.)4  But it is neither

“undisputed” nor “confirmed” that MCA provided all cash advanced by the Commission

to customers.  The January 8th Order was preliminary and applied a higher standard to the

Commission’s claims than is applied on a motion to dismiss. See, e.g., SEC v. Zahareas,

272 F.3d 1102, 1105 (8th Cir. 2001) (Eighth Circuit has long held that “findings of facts

and conclusions of law made by a court granting a preliminary injunction are not

binding.”) (citation omitted); see also Vision-Ease Lens, Inc. v. Essilor Int’l S.A., 322 F.

4 MCA sought to dismiss the replevin claim on different grounds in its First Motion
to Dismiss, which this Court rejected.  (Dkt. No.  88.)
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Supp. 2d 991, 992 (D. Minn. 2004) (Kyle, J.) (a preliminary injunction is a “drastic and

extraordinary remedy that is not to be routinely granted.”).5

The Commission does not know whether MCA or its officers pocketed some of

the $5.6 million as cash, or distributed all of the cash to customers and then failed to

reimburse the Commission.  By contrast, the Commission’s Motion for Prejudgment

Attachment or Temporary Restraining Order sought to attach or restrain funds in bank

accounts, which by definition, was not the actual physical cash given to MCA by the

Commission.  (Dkt.  No. 112 at p. 10 (stating the money in accounts did not “belong” to

the Commission).)  Taken in the light most favorable to the Commission, it is reasonable

to infer at least some of the $5.6 million advanced never made it to the Commission’s

customers and was wrongfully converted by MCA.

5 The January 8th Order reasoned that customer funds deposited in exchange for the
Vault Cash belonged to MCA and created a receivable due to the Commission based
upon the language of the Agreement.  (Dkt. No. 112.)  But the Second Amended
Complaint, filed after the January 8th Order, alleges that the Commission understood, and
MCA knew the Commission understood, that funds deposited by the Commission’s
customers would be preserved as the Commission’s during the short period of time in
which the funds were outstanding.  (2nd Am. Compl. at pp. 18-19, ¶¶ 54-60.)  The
industry understanding, as MCA acknowledged in its 2007 prospectus, is that vault cash
advanced is “not working capital but rather money necessary to fund the [F]loat . . . .”
(Id. at ¶ 51.)

The Vault Cash Settlement Schedule established a time period sufficiently short
such that MCA could not both meet its contractual obligations and treat money received
from the Commission’s customers as its own.  (Id. at pp. 7-8, ¶¶ 24-27.)  Therefore,
another reasonable interpretation of the Agreement is that the funds would be preserved
for the Commission’s benefit for the 4-6 days in which they were outstanding.

CASE 0:12-cv-01015-RHK-LIB   Document 181   Filed 04/18/13   Page 9 of 18



10

D. The New Factual Allegations in the Second Amended Complaint
Support the Commission’s Fraud Claim.

This Court already held that the Commission’s First Amended Complaint stated a

claim for fraud.  (Dkt. 88.)  The Second Amended Complaint simply alleges additional

facts to further support the fraud claim.  These additional facts— in particular, that MCA

lied in its 2007 bid and that MCA lied in 2010 and 2011 about needing additional Vault

Cash for labor costs— sufficiently plead a claim for fraud.

Under Band law, to state a claim for fraud, the plaintiff must allege that defendant

made a statement or representation meeting the following requirements:

(1) It was made as a statement of fact, not opinion;
(2) It was untrue and known to be untrue by the party making it or else
recklessly made;
(3) That it was made with the intent to deceive and for the purpose of inducing
the other party to act upon it;
(4) That the plaintiff was reasonably entitled to rely upon said statement and
did so;
(5) That [plaintiff] was thereby induced to act upon the statement; and
(6) The plaintiff suffered injury or damage.

Mille Lacs Band Stat. Ch. 24 § 402.  The new factual allegations satisfy these elements.

1. MCA’s Lie In the 2007 Bid Constitutes Fraud.

The Commission adequately, and specifically, states a claim that it was defrauded

when MCA lied in its 2007 bid.  MCA challenges two elements pled by the Commission:

(1) an untrue statement of fact; and (2) an injury.

The Second Amended Complaint sufficiently alleges an untrue statement of fact.

The Commission alleges that, in its 2007 bid, MCA falsely indicated “No” in response to

the question “Is [MCA] currently in default on any loan or financing agreement with any
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bank, financial institution, or other entity?”  (2nd Am. Compl. At pp. 23-24, ¶ 83.)  At

that time, MCA was in default on a $4.75 million loan for failing to maintain adequate

cash reserves.  (Id.)

MCA argues that it was “not in default of the Baena Loan” in March 2007 because

Baena waived MCA’s noncompliance with a covenant seventeen months later in

exchange for MCA warrants.  (Second Motion to Dismiss at p. 15.)6  But Baena’s waiver

of noncompliance seventeen months after the fact does not change the lie in MCA’s

March 2007 submission.  (2nd Am. Compl. at pp. 23-24, ¶ 83.)

And, contrary to MCA’s suggestion, the Agreement’s integration clause has no

effect on the Commission’s fraud claim.  (Second Motion to Dismiss at p. 13.)  Under

Band law, an integration clause cannot be interpreted as precluding liability for

representations that are fraudulent. See Mille Lacs Band Stat. Ch. 24 § 116 (“All

contracts which have for their object, directly or indirectly, to exempt anyone from

responsibility for his own fraud . . . are against the publicly policy of [the Band] and shall

be void.”).

The Second Amended Complaint alleges an injury based on MCA’s fraud.  The

Commission relied on MCA’s misrepresentation about its financial status by awarding

MCA the contract.  (2nd Am. Compl. at pp. 23-24, ¶ 83.)  But for MCA’s lies in the bid,

6 MCA cites its September 2008 SEC filing in support.  But assertions made by
MCA in public filings, which may or may not be true, should not be considered on a
motion to dismiss. See Ferris, Baker Watts, Inc. v. Ernst & Young, LLP, 293 F. Supp. 2d
1003, 1004 n.1 (D. Minn. 2003) (Kyle, J.) (at motion-to-dismiss stage “it would be
inappropriate to take judicial notice of a disputed document for the truth of the matter
asserted”).
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the Commission would not have entered into the Agreement with MCA, and would not

currently face a loss of more than $5.6 million because MCA is incapable of repaying the

funds.  The fact that the Commission only discovered that MCA could not fully repay in

2012 does not excuse MCA’s fraud in 2007 or make the Commission’s reliance on it any

less real. See, e.g., United States v. Godwin, 272 F.3d 659, 669-70 (4th Cir. 2001)

(lulling payments “were meant to dispel investor concerns, . . . and, in sum, to permit the

fraud scheme to be perpetrated.”).

2. MCA’s Lies About The Reasons for Delay Constitute Fraud.

The Commission also states a claim that it was defrauded when MCA lied about

using Vault Cash to fund its labor costs.  MCA does not argue that its statements did not

amount to lies; MCA asserts that the Commission failed to state the claim with the

requisite specificity.  (Second Motion to Dismiss at p. 15.)  But the Commission alleges

these misrepresentations were made, among other times, in a “June 14, 2010 telephone

call between Mark Wolfington and Angela Heikes” and a “February 16, 2011 letter sent

by Mark Wolfington [to the Commission].”  (2nd Am. Compl. at pp. 27-28, ¶ 97.)  The

allegations satisfy Rule 9(b). See, e.g., BJC Health Sys. v. Columbia Cas. Co., 478 F.3d

908, 917 (8th Cir. 2007) (plaintiff must “identify the ‘who, what, where, when, and how’

of the alleged fraud.”).

MCA’s lies about labor costs as the cause for the delays in repaying the

Commission caused the Commission damages.  MCA’s lies made the Commission

believe that the parties could resolve the issue if the Commission would take over the

Point of Sale Operations.  Therefore, the Commission continued to advance funds to

CASE 0:12-cv-01015-RHK-LIB   Document 181   Filed 04/18/13   Page 12 of 18



13

MCA through 2011 and into 2012.  (2nd Am. Compl. at pp. 27-28, ¶ 97.)  The

Commission’s losses grew during that time as Christopher and Mark Wolfington diverted

more money from MCA.  (Id. at p. 11, ¶ 37.)

The additional allegations of fraud in the Second Amended Complaint establish

claims upon which relief can be granted.

II. MCA’s Motion For Summary Judgment Should Be Denied.

Like MCA’s Second Motion to Dismiss, MCA’s Motion for Summary Judgment

has no merit.

A. The Commission Did Not Waive Its Right To Be Repaid $5.6
Million.

MCA asks the Court to grant summary judgment on the Commission’s breach of

contract claim without once acknowledging that MCA has still failed to repay the

Commission more than $5.6 million.  (Dkt. No. 172 (“MCA’s Motion for Summary

Judgment”).)  MCA does not dispute that it failed to repay the Commission more than

$5.6 million.  (Id.)  MCA does not argue that the Commission “waived” its right to be

repaid at all.  (Id.)  MCA, instead, argues that the Commission “waived” the right to be

paid on time.  (Id.)

According to MCA, the Commission breached the Agreement by terminating it

when MCA refused to repay the outstanding funds.  (Id.)  Even if that were the case,

which it is not, MCA cannot keep the $5.6 million it owes the Commission.  A non-

breaching party is not entitled both to stop performance and to continue to benefit from a

contract. See, e.g., S & R Corp. v. Jiffy Lube Int’l, Inc., 968 F.2d 371, 376 (3rd Cir. 1992)
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(“Under no circumstances may the non-breaching party stop performance and continue to

take advantage of the contract’s benefits.”); Red Roof Franchising, LLC v. Patel, 877 F.

Supp. 2d 124, 134 (D.N.J. 2012) (franchisee still had to pay royalty fees despite

franchisor’s alleged breach because it continued to receive the advantages of operating as

a franchisee under the contract); Beutel v. Wells Fargo Bank, N.A., 2011 WL 5025118, at

*3 (N.D. Cal. Oct. 20, 2011) (mortgagor-homeowner “was not allowed to stop making

payments [because of lender’s alleged breach] while continuing to take advantage of the

contract’s benefits by remaining in possession of the home.”).

B. The Commission Did Not Waive Its Right to Be Repaid On Time.

In any event, the Commission did not waive its right to be repaid on time.  The

Commission engaged in a “constant conversation” with MCA about the need to return

funds according to the Schedule.  (Dkt. No. 94 at 192:3.)  The Commission’s continuing

objections to MCA’s failure to meet the Schedule therefore cannot be interpreted as a

“voluntary and intentional relinquishment of a known right.” Realty Growth Investors v.

Council of Unit Owners, 453 A.2d 450, 456 (Del. 1982).

As an initial matter, MCA wrongly looks to Minnesota law in support of its waiver

argument.  The Agreement states that Band law applies.  (Agreement at § 30.)  If there is

no applicable Mille Lacs law, federal law applies, and absent federal law, Delaware law

applies.  (Id.)  Therefore, to the extent that Band law does not provide guidance on the

affirmative defense of waiver, the Court should look to Delaware law. See, e.g.,

Northwest Airlines, Inc. v. Astraea Aviations Servs., Inc., 111 F.3d 1386, 1391 (8th Cir.

1997) (choice-of-law provision governed both breach of contract claim and the
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affirmative defense of accord and satisfaction).  Ultimately, though, MCA’s Motion for

Summary Judgment fails regardless of the choice of law.

i. The Commission did not waive its right to timely payment under
Delaware law.

The “standard for finding waiver in Delaware is quite exacting.” Arnold v. Soc’y

for Sav. Bancorp, Inc., 650 A.2d 1270, 1289 (Del. 1994).  “To make a case of implied

waiver, there must be a clear, unequivocal, and decisive act of the party showing such a

purpose.”  Biasotto v. Spreen, 1997 WL 527956, at *10 (Del. Super. July 30, 2007).  And

“[w]aivers of contractual rights are not lightly found.” James J. Gory Mech. Contracting,

Inc. v. BPG Residential Partners V, LLC, 2011 WL 6935279, at *3 (Del. Ch. Dec. 30,

2011).

The cases are clear: accepting late payments does not constitute waiver where, as

here, the non-breaching party communicates that the late payments are unacceptable.  For

example, in Shadewell Grove IP, LLC v. Mrs. Fields Franchising, LLC, 2006 WL

1375106 (Del. Ch. May 8, 2006), a licensee consistently made late contract payments.

Id. The licensor accepted the late payments, but it communicated that the “late payments

were unacceptable.”  Id. at **3-5.  The court, applying Utah law, held that the licensor

did not waive its right to timely payments, reasoning that “reminding a contracting party

that its payment is due and then negotiating a payment plan is different than acquiescing

to late payments.” Id. at *9.

Like the licensor in Shadewell, the Commission’s willingness to continue its

relationship with MCA after MCA’s late payments did “not demonstrate an intentional
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relinquishment of a right, but rather a consistent attempt to resolve the dispute . . .

without [suing] at the first sign of trouble.” Id.  See also, e.g., Servicios Aereos Del

Centro S.A. v. Honeywell Int’l, Inc., 252 Fed. Appx. 849, 850 (9th Cir. 2007) (“[Non-

breaching party] withdrew any arguable waiver by giving [the opposing party] notice that

it intended to strictly enforce the termination deadline.”); Bank of Amer. v. Princeton

Park Assocs., 2012 WL 5439006, at *4 (N.J. Super. App. Div. 2012) (no waiver where

non-breaching party “always made clear to [opposing party], through letters . . . that its

acceptance of the late payments did not constitute a waiver of any of its rights”).

ii. The Commission did not waive its right to timely payment pursuant
to Minnesota law.

Minnesota law likewise states that “[w]aiver is the voluntary and intentional

relinquishment of a known right.” City of Minneapolis v. Minneapolis Police Relief

Ass’n, 800 N.W.2d 165, 176 (Minn. Ct. App. 2011).  Under Minnesota law, “[w]aiver

must be based on more than course-of-dealing evidence and must show an intentional

relinquishment of the known right on the disclosed facts.” Brian & Kevin Kuehl Farms

v. Barth, 2006 WL 9598, at *3 (Minn. Ct. App. Jan. 3, 2006).

Here, there is no evidence that the Commission intentionally relinquished its rights

to be reimbursed within four to six days.  Rather, the Commission’s repeated emails,

phone calls, and MCA’s own corporate representative’s testimony all establish the exact

opposite.  (See, e.g., the Commission’s Summary Judgment Motion at pp. 4-7 and

accompanying exhibits.)
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 The cases cited by MCA are inapt.  First, Williams v. AllState Ins. Co., 1990 WL

48578 (Minn. Ct. App. Apr. 24, 1990) involved an insurer who accepted late payments

and then tried to deny coverage. Id. at *1; (MCA’s Summary Judgment Motion at p. 9.)

The trial court found that the insurance company “established a course of dealing” by

“regularly accepting late payments.” Id. The Minnesota Court of Appeals, however,

stated that it could not be a “course of dealing” if the insurance company had notified the

consumer that late payments were unacceptable. Id. (citing Pierce v. MSI Ins. Co., 406

N.W.2d 328, 331 (Minn. Ct. App. 1987) (notice to consumer that she would be required

to remit full payment interrupted course of dealing of less than full late payments)).  The

appellate court remanded the case so that the trial court could determine whether the

insurance company provided notice to the consumer. Id.

Next, First Nat’l Bank of Barron v. Strimling, 241 N.W.2d 478 (Minn. 1976)

involved the renewal of promissory notes, not the acceptance of late payments.  (MCA’s

Summary Judgment Motion at p. 20.) The case held that “[r]enewal of a [promissory]

note after discovery of misrepresentation waives the misrepresentation.” Id. at 481.  The

Commission did not renew anything after discovering MCA’s misrepresentations, and

Strimling has nothing to do with the Commission’s breach of contract claim.

MCA also cites Barker v. SAC Osage Elec. Coop., Inc., 857 F.2d 486 (8th Cir.

1988), for the proposition that the “continued acceptance of payments after an alleged

breach is perhaps the clearest form of waiver.”  (MCA’s Summary Judgment Motion at p.

10.)  But Barker applied Missouri law, and involved a party who accepted late payments

without objection. Id. at 489-90.  The Eighth Circuit later distinguished Barker on those
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grounds. See McKay v. WillTel Commc’n Sys., Inc., 87 F.3d 970, 976-77 (8th Cir. 1996)

(distinguishing Barker because non-breaching party accepted payment under protest).

MCA’s argument that the Commission waived its right to timely payments fails

under any potentially applicable law.  And, even if the Commission had waived its right

to timely payment, nothing entitles MCA to forever keep the more than $5.6 million it

owes the Commission.

CONCLUSION

For the foregoing reasons, this Court should deny MCA’s Second Motion to

Dismiss and its Summary Judgment Motion.

Respectfully submitted,

Dated: April 18, 2013
FAEGRE BAKER DANIELS LLP

By: /s/ Jane E. Maschka
Michael M. Krauss (MN #342002)
michael.krauss@FaegreBD.com
Jane E. Maschka (MN #389130)
jane.maschka@FaegreBD.com
2200 Wells Fargo Center
90 South Seventh Street
Minneapolis, MN 55402
Telephone:  (612) 766-7000
Facsimile:   (612) 766-1600
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