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UNITED STATES DISTRICT COURT
DISTRICT OF MINNESOTA

Corporate Commission of the Mille Lacs
Band of Ojibwe Indians,

Plaintiff,
vs.

Money Centers of America, Inc. and
MCA of Wisconsin, Inc., Christopher
Wolfington, Mark Wolfington, Sean
Wolfington, Jonathan Ziegler, and Baena
Advisors, LLC, Real Estate Empowered,
LLC

Defendants.

Court File No.:  12-cv-01015 (RHK/LIB)

PLAINTIFF’S MEMORANDUM IN
SUPPORT OF MOTION FOR PARTIAL
SUMMARY JUDGMENT AGAINST
DEFENDANTS MONEY CENTERS OF
AMERICA, INC. AND MCA OF
WISCONSIN, INC.

The Court should issue summary judgment: (1) granting the Corporate

Commission of the Mille Lacs Band of Ojibwe Indian’s (“Commission’s”) breach of

contract claim (Count 1), or in the alternative, the Commission’s unjust enrichment claim

(Count 2) against Defendants Money Centers of America, Inc. and MCA of Wisconsin,

Inc. (together, “MCA”); and (2) dismissing all of MCA’s Counterclaims.

The Commission and MCA agree:  MCA promised to repay the Commission

$5,623,690.83 and did not.  This undisputed fact warrants summary judgment for the

Commission on its breach of contract claim.

MCA’s counterclaims should also be dismissed because there is no issue of

material fact:  (1) the Commission terminated the Agreement consistent with its terms;

(2) the Agreement did not obligate the Commission to take over the “Point of Sale”
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Operations; and (3) a third party’s job offer to MCA’s at-will employees does not

constitute “tortious interference,” or any tort, by the Commission.

STATEMENT OF UNDISPUTED FACTS

I. MCA Agrees to Provide Check-Cashing Services at the Casinos.

On April 17, 2009, the Commission and MCA entered into the Financial

Services/OnSwitch™ Agreement (“Agreement”).  (See Dkt. No. 129, Plaintiff’s Second

Amended Complaint (“2nd Am. Compl.”), Ex. A; Dkt. No. 151, Defendant’s Answer to

Plaintiff’s Second Amended Complaint (“Answer and Counterclaims”) at p. 23, ¶ 8.)

MCA agreed to provide on-site check-cashing and other cash-access services

(“Services”) to patrons at the Grand Casino Mille Lacs and the Grand Casino Hinckley

(“Casinos”).  (Agreement at § 2.)  In exchange, MCA received fees from both the

Commission and Casino patrons, and had exclusive rights to offer the Services at the

Casinos.  (Id. at §§ 3-4.)

II. MCA Promises to Return the Vault Cash Advanced Within Six Days.

The Agreement provided that the Commission would advance to MCA cash from

the Casinos’ vaults to “facilitate check cashing, credit/debit card advances and other cash

access services.”  (Id. at § 8(a).)  The Agreement defined this “Vault Cash” as “cash used

for purposes of providing check cashing, credit card advances, POS Debit, and related

financial and business services in casinos.”  (Id.)

MCA promised to return all Vault Cash advances to the appropriate Casino in

accordance with the “Vault Cash Settlement Schedule” that it would provide.  (Id.)

Specifically, the Agreement states:  “MCA shall electronically transfer funds to the
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Corporate Commission’s designated gaming facility in settlement of each vault cash

advance in accordance with the Vault Cash Settlement Schedule to be provided by

MCA to Corporate Commission prior to the first advance.”  (Id.) (emphasis added).

On May 30, 2009, MCA’s Vice President of Operations attached the Vault Cash

Settlement Schedule, stating:  “We will be initiating wires to you based on the attached

schedule . . . .”  (2nd Am. Compl., Ex. B; Answer and Counterclaims at p. 4, ¶ 24.)  The

Vault Cash Settlement Schedule provided for reimbursement of funds within 4-6 days as

follows:

Date Credit Cards
Transacted Checks Visa/

Mastercard
Discover

Mon Fri Wed Thurs
Tue Mon Thurs Fri
Wed Tues Fri Mon
Thu Wed Mon Tues
Fri Wed Tues Wed
Sat Wed Tues Wed
Sun Wed Tues Wed

MCA agrees that this table constitutes the Vault Cash Settlement Schedule (“Schedule”).

(See Answer and Counterclaims at p. 4, ¶ 24; see also Dkt. No. 87, Transcript of Motions

Hearing Held on October 4, 2012, at 6 (“The schedule is this Excel filebox which has

days of the week in it and the parties used that since 2009.”).)
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III. MCA Does Not Meet the Schedule and The Commission Tries to Work
With MCA.

MCA regularly failed to meet the Schedule.  (Answer and Counterclaims at p. 5, ¶

32 (“Admitted to the extent that beginning in 2009, MCA took greater than six days to

return Settlement Funds.”).)

The Commission immediately, and repeatedly, told MCA that its failure to meet

the Schedule was unacceptable.  On August 31, 2009, Vernon Robertson from the Grand

Casino Mille Lacs emailed Bobby Sharp explaining that “the long time that MCA is

taking to reimburse GCML for cash advances” was a “major concern” and that MCA was

“taking much longer to reimburse us then we are use to.”  (Declaration of Jane E.

Maschka, March 28, 2013 (“Maschka Decl.”), Ex. A.)  Likewise, the same day, the

Commission’s Angela Heikes wrote to MCA’s CEO Chris Wolfington:  “I am sure you

are aware of the cash settlement issues we are having. . . .  We have examples of the

return of cash taking in excess of ten days.”  (Maschka Decl., Ex. B.)  She concluded:

“This is very concerning to me and I wanted you to be aware of the issue and the need to

rectify this immediately.”  (Id.)

MCA assured the Commission that it would correct the issue.  Sharp responded to

Robertson the same day:  “Regarding the timeliness of the settlements:  As I stated to you

on the phone last week in our meeting, this is one of our top priorities and I promised you

that I would be consulting with Chris Wolfington on this matter to express your sense of

urgency.”  (Maschka Decl., Ex. C.)  Sharp assured Roberts that MCA’s CEO, Chris

Wolfington was “on top of this,” the issue was being addressed, and MCA would follow
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up with a resolution.  (Id.)  But MCA failed to meet the Schedule again and again.

Throughout 2009 and 2010, when MCA lagged in repayment, the Commission repeatedly

informed MCA that its failure to meet the Schedule was unacceptable.  MCA would

consistently promise to correct the issue.  Examples of such communication include:

- A June 14, 2010 email from the Commission’s Angela Heikes to MCA’s Chris
and Mark Wolfington and Christina Ortenzi with the subject line “Timing of
return of funds to GCML and GCHK” states:  “I trust that this issue has been
resolved and that on a going forward basis I should expect to see our funds
returned to us on the schedule provided previously.”  (Maschka Decl., Ex. D.)

- MCA’s Christina Ortenzi responds:  “I will be following up on this
issue regularly to ensure we are on top of this.”  (Maschka Decl., Ex. E.)

- On July 21, 2010, Mark Wolfington suggests that the parties “are working on 6
business days settlement.”  (Maschka Decl., Ex. F.)

o The Commission’s Angela Heikes responds the same day, attaching the
Vault Cash Settlement Schedule, and writes:  “To clarify, the cash
return requirement to the properties is not a fixed six days.  The attached
document was provided to us as the schedule that would be followed to
return funds to us and the schedule we are using to determine timeliness
(some days are six and some are four).”  (Id.)

o Mark Wolfington forwards the email from Angela internally:  “[T]he
issue with Angela is that she was presented a schedule that we would
return check funds within 4 days.  I explained to her that checks may
take 5-7 days to settle so we cannot meet 4 days and I agreed to run an
analysis to see how long it takes checks to clear.”  (Maschka Decl., Ex.
P.)

- On November 3, 2010, Heikes again writes to Mark Wolfington:  “I wanted
you to be aware that the timing of returned funds remains at an unacceptable
level.”  (Maschka Decl., Ex. G.)

- A December 29, 2010 MCA internal email from Billy Brudecki to Mark
Wolfington states “Vernon Robertson called for you from Mille Lacs.  He said
he was calling in regard to their reimbursement being late and wanted to know
where their money is.”  (Maschka Decl., Ex. Q.)
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- A December 29, 2010 internal email from Heikes to others at the Commission
states:  “I have been pushing MCA for an understanding of why our return of
cash is so different from our initial settlement sheet or the 6 days that they
continue to discuss as their return timeframe.  I have received the attached as
their suggested settlement sheet and as you will note a differentiation of
calendar and business days is being noted and the time frame is very long.  I
have set a call with them tomorrow afternoon to convey that this is not
acceptable and very different from where they made their original
commitment.”  (Maschka Decl., Ex. H.)

- A January 21, 2011 internal email from Vernon Robertson to others at the
Commission, stating:  “In our recent discussions with MCA, they have
provided another schedule which I have communicated is unacceptable.  They
would like for us to provide to them with the acceptable return time and then
suggest an interest penalty should they not return funds in that time frame.”
(Maschka Decl., Ex. I.)

- Mark Wolfington acknowledged the “delay in settlements” in a February 16,
2011 letter to the Commission.  (See 2nd Am. Compl., Ex. D.)  Wolfington
promised to “reduce settlement to 5 days” if the Commission paid MCA a
higher rate for its Services.  (Id.)

- On September 28, 2011, the Commission’s Vernon Robertson wrote an
internal email stating:  “Earlier today, I called Chris Wolfington, CEO of
Money Centers to express our dissatisfaction with the increase in accounts
receivables due from Money Centers and to get some movement towards
improving this receivable.  He is going to investigate and call me back this
afternoon.”  (Maschka Decl., Ex. J.)

MCA was well aware that its repeated failure to return funds in accordance with the

Schedule was a “sore spot” with the Commission.  (Dkt. No. 94, Deposition of Mark

Wolfington, Corporate Representative for MCA, November 29, 2012 (“Wolfington

Dep.”) at p. 145:16-19.)  MCA’s corporate representative, Mark Wolfington, testified that

there was a “constant conversation” about improving the timeframe for return of the

Vault Cash.  (Id. at 192:3.)
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The Agreement provides that if any breach “is not cured or corrected within thirty

(30) days . . . following the receipt of written notice to the defaulting party of such

violation, this contract may be canceled by the other party effective on written notice of

cancellation.”  (Agreement at § 28.)  In October of 2011, the Commission sent MCA a

written notice of breach that stated:  “Based on clause 8 [MCA] is in MATERIAL

BREACH by failing to provide an amended Vault Cash Settlement Schedule that both

parties agree to and by failing to adhere to the current Vault Cash Settlement Schedule of

4-6 days reimbursement.”  (2nd Am. Compl., Ex. E; Answer and Counterclaims at p. 5, ¶

39.)  The notice continued:  “If [MCA] fails to cure, [the Agreement] shall immediately

TERMINATE.” Id.

IV. The Commission Works Toward Taking Over the Point of Sale
Operations As A Compromise With MCA, But Never Does.

Even after providing written notice of the breach, the Commission continued to

work with MCA to try to find a solution that would allow the Agreement to continue.

MCA had repeatedly complained that the Commission did not take over the “Point

of Sale” (POS) Operations and that caused MCA to incur unexpected labor costs.

(Answer and Counterclaims at pp. 24-25, ¶¶ 16-22.)  The Commission therefore

considered taking over the Point of Sale Operations as a means of achieving a

compromise with MCA in late 2011 and early 2012.  (Maschka Decl., Ex. R, Deposition

of Gail Kulick as Corporate Representative for the Commission, October 22, 2012

(“Kulick Dep.”) at 84:1 - 88:23, 114:9-12; Maschka Decl., Ex. S., Deposition of Vernon

Robertson, February 6, 2013 (“Robertson Dep.”) at 84:15-85:10; Maschka Decl., Ex. T.,
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Deposition of Roxanne Hemming, February 6, 2013 (“Hemming Dep.”) at 61:10-64:21.)

MCA waived the 90-day notice requirement to accelerate the process, and the

Commission took steps to take over the Point of Sale Operations if and when MCA

returned its money.  (Answer and Counterclaims at p. 26, ¶ 30.)

Nothing in the Agreement required the Commission to take over the Point of Sale

Operations.  Instead, the Agreement gave that option to the Commission “at its sole

discretion,” so long as it provided 90 days written notice to MCA.  (Id. at pp. 24-25, ¶ 16;

Agreement at § 10(a).)  The Agreement also allowed the Commission to change its mind

once it took over.  Exhibit A to the Agreement, which specifies the process by which the

Commission could take over the Point of Sale Operations, specifically states:  “If the

Corporate Commission makes the determination that it does not desire to continue to

pursue taking over the operation of the booths based on the operational and financial

information that is revealed during this phase, the Corporate Commission can provide

notice to MCA of its desire to move back to the previous phase and immediately

return to the pricing of the prior phase.”  (See Agreement at Ex. A (emphasis added).)1

After noticing the breach in October 2011, the Commission expressed a

willingness to take over the POS Operations and continue to work with MCA if MCA

would return the overdue Vault Cash.  (Robertson Dep. at 84:15 – 85:10; Hemming Dep.

1 Exhibit A to the Agreement further provides that MCA will charge a 0.21% fee
on every transaction after the Commission notifies MCA of its intent to take over the
Point of Sale Operations.  (Id.)  MCA continued to charge the Commission a 1.2% fee up
and through the end of the Agreement.  (Cf. Counterclaims at p. 34, ¶¶ 94-99; Agreement
at Ex. A; Dkt No. 23, Declaration of Roxanne Hemming, July 17, 2012 (“Hemming
Decl.”), Ex. K.)
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at 62: 5-15; 106:16 – 107:6.)  Accordingly, on February 17, 2012, the Commission’s

Vernon Robertson wrote to MCA:

As discussed, the Corporate Commission (GCML & GCHK) are planning on
taking over the POS Operations as early as March 1, 2012.  This is moving from
the “crawl” to the “walk” phase of the operations and as discussed in section 10 of
our agreement.  Corporate Commission and Money Centers have been working on
this option for some time.  You wanted a note from us to acknowledge this
movement, so here it is.  Thank you for agreeing to waive the agreement’s
requirement of 90 days written notice.

(Counterclaims at p. 26, ¶ 30.)

MCA’s employees who worked in the booths in the Casino heard, either through

the grapevine or from MCA, that the Commission would be taking over the Point of Sale

Operations while the parties were negotiating.  (Kulick Dep. 82:12 – 82:23.)  So, to

relieve any employee concerns, on February 24, 2012, the Commission issued a

communication to booth employees stating that the Commission was “negotiating to take

over the check cashing operations.”  (See Maschka Decl., Ex. K; see also, e.g. Hemming

Dep. at 133:17-22 (“This letter was generated when we were negotiating that we would

take the booth over very quickly once our money was paid and we started all preparation

for that to happen very quickly, including getting the letter to the associates, assuming

that's the way it was going to go.”).)

But negotiations between the Commission and MCA fell apart in March 2012.

(See Answer and Counterclaims at p. 28, ¶¶ 40-43; see also Kulick Dep. at 155-157.)

MCA would not agree to repay the Commission the outstanding funds before the

Commission took over Point of Sale Operations.  (See, e.g., Maschka Decl., Ex. L

(February 27, 2012 email from Christopher Wolfington to Raymond Brenny); see also
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Maschka Decl., Ex. M (March 13, 2012 email from Raymond Brenny to Christopher

Wolfington).)  MCA instead insisted that the Commission first take over the Point of Sale

Operations and agree to extend MCA’s contract.  (Id.)  The Commission even offered to

pay some of MCA’s past labor costs if MCA would return the overdue Vault Cash

advances.  (See Answer and Counterclaims at p. 28, ¶ 41 (“The Commission verbally

agreed to pay almost $1,000,000.00 in labor costs but conditioned that payment on MCA

accelerating Settlement Fund repayments.”).)  The Commission made this offer despite

the fact that the Agreement specified that MCA was responsible for labor costs.  (See

Agreement at § 9(c) (“MCA shall be solely responsible for the recruitment, hiring,

training and compensation of all personnel . . . .”); see also Wolfington Dep. at 192:16 –

193:13 (acknowledging that the Commission was not required to pay labor costs).)  But

MCA refused to return the outstanding money.  (Answer and Counterclaims at p. 28, ¶ 42

(“MCA did not agree to a reduction in labor costs owed, and insisted on full payment.”).)

V. The Commission Opts to Terminate the Agreement.

Having reached an impasse with MCA, the Commission started making plans to

terminate the Agreement in March 2012.  (See id. at p. 28, ¶¶ 44-45; Kulick Dep. at 141-

47.)

The Agreement was set to end on its own terms on June 1, 2012.  (Counterclaims

at p. 23, ¶ 9; Agreement at § 18 (Agreement term is 36 months2).)  The Commission had,

2 There is some confusion as to whether the Agreement would have terminated by
itself in April 2012, when it was signed, or in June 2012, when it appears that cash first
exchanged hands.  Since all reasonable inferences must be made in favor of MCA, this
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therefore, in late 2011, issued a request for proposal (“RFP”) to various vendors to bid on

a new contract after the Agreement expired.  (Maschka Decl., Ex. N.)  MCA was given

an opportunity to bid, and MCA submitted a bid in response to the RFP.  (See, e.g.,

Maschka Decl., Ex. O.)  But, because of the huge sums of outstanding cash held by

MCA, and the Agreement’s requirement that the Commission continue to advance even

more funds, the Commission decided it could not wait until June 1, 2012.  (See Answer

and Counterclaims at p. 28, ¶¶ 44-46; Kulick Dep. at 145:22 -146.)  The Commission

accelerated its decision on the bid and determined that it would replace MCA with

another vendor, Multi Choice Cash.  (Kulick Dep. at 145:22 -146.)

Multi Choice Cash toured the Commission’s properties before taking over from

MCA.  (Answer and Counterclaims at pp. 28-31; ¶¶ 44-67.)  There is no allegation or

evidence that Multi Choice Cash was given improper access to anything belonging to

MCA.  (Id.)  On April 2, 2012, consistent with the Agreement, the Commission provided

written notice of cancellation to MCA and replaced MCA with Multi Choice Cash.  (Id.

at p. 6, ¶ 40.)  Multi Choice Cash hired at least some of the booth agents who had been

working for MCA.  (Id. at p. 30, ¶ 55.)  When Multi Choice Cash took over on April 2,

2013, all of MCA’s property – employee files, records, hardware, and software – was

returned to MCA, and the booth agents stopped using MCA’s software.  (Id. at p. 30, ¶58;

Wolfington Dep. at 325: 3-7.)

Motion assumes that the later date is applicable.
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ARGUMENT

I. Summary Judgment On Breach of Contract is Warranted Because MCA
Breached its Promise to Repay the Commission.

The Court should grant summary judgment to the Commission on its breach of

contract claim (Count 1), or in the alternative, its unjust enrichment claim (Count 2)

because MCA owes the Commission $5,623,690.83.

a. MCA Promised to Repay $5.6 Million to the Commission and Did Not.

Drawing all reasonable inferences in favor of MCA, there is no issue of material

fact – MCA breached its Agreement with the Commission.  Fed.R.Civ.P. 56(a); Celotex

Corp. v. Catrett, 477 U.S. 317, 322–23 (1986) (summary judgment is proper if no

genuine issue as to material fact).

MCA promised to repay the Commission, and did not perform.  (See Agreement at

§ 8.)  Mille Lacs Band Statutes provide:  “When one party does not perform a promise

pursuant to the terms of the contract, the other party shall have a breach of contract cause

of action.”  24 MLBS § 119.  MCA promised to repay the Commission for the amount of

Vault Cash advanced minus MCA’s fees.  (Agreement at § 8.)  It is undisputed that, at the

time of termination, the amount of outstanding Vault Cash minus MCA’s fees equaled

$5,623,690.83.  (See Dkt No. 23, Declaration of Roxanne Hemming, July 17, 2012

(“Hemming Decl.”); see also Dkt No. 24, Declaration of Vernon Robertson, July 17,

2012, and accompanying exhibits  (“Robertson Decl.”); see also Wolfington Dep. at

114:15 – 117:19 (testifying regarding Robertson Declaration:  “Yeah, I believe it’s— if

these are the daily cash amounts, you know, and they don’t have it as checked off as
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return, then that number would be outstanding.”) and 116:13 – 117:8 (stating that he did

not have reason to believe the amount identified in the Declaration of Roxanne Hemming

was false).)

These facts alone entitle the Commission to summary judgment. Metrologic

Instruments, Inc. v. Symbol Techs., Inc., 254 Fed. Appx. 128, 130-31(3rd Cir. 2007)

(affirming summary judgment where defendant failed to pay royalties in accordance with

contract); Middletown Square Assocs., LLC v. Jasinski, 2012 WL 6042639, at **2, 4

(Del. Super. Dec. 4, 2012) (granting summary judgment because defendant-tenant failed

to pay all rent due under a lease agreement).3

b. Allegations of Breach Do Not Relieve MCA of Its Obligation to Repay
More than $5.6 Million.

MCA cannot retain $5.6 million by alleging the Commission’s termination of the

Agreement constituted a breach of the Agreement.  Because, even if the Commission’s

termination constituted a breach, MCA is not relieved of its obligation to repay the $5.6

million. See, e.g., S & R Corp. v. Jiffy Lube Int’l, Inc., 968 F.2d 371, 376 (3rd Cir. 1992)

(“Under no circumstances may the non-breaching party stop performance and continue to

take advantage of the contract’s benefits.”); Red Roof Franchising, LLC v. Patel, 877 F.

3      The Agreement states that Band law applies.  (Agreement at § 30.)  Per the
Agreement, if there is no applicable Mille Lacs law, federal law applies, and absent
federal law, Delaware law applies.  (Id.)  Mille Lacs Band Statutes, in turn, provide that,
in absence of Band law, federal law applies, and in the absence of federal law, Minnesota
law applies. See 24 MLBS § 2007.  Therefore, the Court should apply Mille Lacs Band
Statutes where applicable.  Where there is no Band statute on point, the Court should
look to Delaware to analyze contract claims and to Minnesota to analyze tort claims.
Under any potentially applicable law, the Commission is entitled to summary judgment
and MCA’s counterclaims fail.
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Supp. 2d 124, 134 (D.N.J. 2012) (franchisee still had to pay royalty fees despite

franchisor’s alleged breach because it continued to receive the advantages of operating as

a franchisee under the contract); Beutel v. Wells Fargo Bank, N.A., 2011 WL 5025118, at

*3 (N.D. Cal. Oct. 20, 2011) (mortgagor-homeowner “was not allowed to stop making

payments [because of lender’s alleged breach] while continuing to take advantage of the

contract’s benefits by remaining in possession of the home”).

c. Alternatively, Retention of the $5.6 Million is Unjust Enrichment.

To the extent the Agreement no longer governs the parties’ relationship after it

terminated, MCA’s retention of the funds constitutes unjust enrichment.  By retaining the

funds after the termination of the contract, MCA “knowingly received something of value

to which [it] was not entitled and that the circumstances are such that it would be unjust

for [MCA] to retain” those funds. Auntie Ruth’s Furry Friends’ Home Away From

Home, Ltd. v. GCC Prop. Mgmt., LLC, 2009 WL 2926485, at *6 (Minn. Ct. App. Sept.

15, 2009); Anderson v. DeLisle, 352 N.W.2d 794, 795-96 (Minn. Ct. App. 1984) (land

seller was unjustly enriched because even though contract for deed was cancelled it was

“morally wrong for [seller] to enrich himself at the expense of [land buyer]” by retaining

the value of improvements made by the buyer).  Therefore, if the Court concludes that the

contract does not govern, the Court should grant summary judgment on the

Commission’s unjust enrichment claim.

d. Prejudgment Interest is Appropriate.

The Court should grant summary judgment in favor of the Commission in the

amount of $5,623,690.83 plus prejudgment interest.  The calculation of damages here is
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easy – the Vault Cash advanced by the Commission minus MCA’s fees.4  The settlement

sheets attached to the Declarations of Roxanne Hemming and Vernon Robertson

establish the amount outstanding.  (See Dkt Nos. 23 and 24.)  MCA’s corporate

representative did not dispute the amounts identified in Hemming and Robertson’s

declarations.  (See Wolfington Dep. at 114:15 – 117:19 and 116:13 – 117:8.)  Judgments

awarded by Minnesota courts over $50,000 are entitled to prejudgment interest at a rate

of 10%.  Minn. Stat. § 549.09(c); see also, e.g., Marvin Lumber & Cedar Co. v. PPG

Indus., Inc., 401 F.3d 901, 917-19 (8th Cir. 2005) (statute applies to diversity cases in

federal court).  The Case was filed on April 4, 2012.  Therefore, the Court should award

the Commission $5,623,690.83 plus at least a year of interest at a rate of 10%.

II. None of MCA’s Counterclaims State A Claim for Relief.

MCA states nine separate counterclaims, but not one has merit.  (Counterclaims at

pp. 38-39, ¶ 135.)  MCA’s counterclaims fall into four categories of allegations.  MCA

claims that:  (1) the Commission wrongfully terminated the Agreement (Counterclaims 1,

3, 5, and 6); (2) the Commission breached the Agreement by allowing another vendor to

tour the Casinos (Counterclaim 2); (3) the Commission breached the Agreement by not

taking over the Point of Sale Operations (Counterclaims 4, 7, 8); and (4) the Commission

4 The failure to return the Vault Cash advances on schedule caused the Commission
damages even prior to termination.  As a result of MCA’s breaches, MCA continually
had millions of dollars outstanding during the contract to which it had no right.  (See Dkt.
No. 23, Hemming Decl., Ex. J.)  But the Commission acknowledges that the amount of
such damages requires expert testimony and could be subject to dispute.  Therefore, the
Commission moves for summary judgment on its breach of contract claim asking only
for damages that are concrete and undisputed –$5,623,690.83 plus prejudgment interest.
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interfered with MCA’s employees by allowing another vendor to hire those employees

(Counterclaim 9).

a. The Commission Properly Terminated The Agreement After MCA’s
Repeated Breaches.

MCA’s counterclaims based on the Commission’s termination of the Agreement

(Counterclaims 1, 3, 5, and 6) fail because the Commission terminated the Agreement

according to its terms.

Counterclaims 1, 3, 5, and 6 cite separate provisions of the Agreement, but all

essentially allege that the Commission breached the Agreement by terminating it without

cause.  (See Answer and Counterclaims at p. 31, ¶¶ 68-77 (Counterclaim 1 – breach by

wrongful termination); pp. 33-34, ¶¶ 86-93 (Counterclaim 3 – breach by ejecting MCA);

p. 35, ¶ 103-04 (Counterclaim 5 – breach by replacing MCA); p. 35, ¶¶ 107-11

(Counterclaim 6 – “Anticipatory Breach” by ejecting MCA).)  MCA does not allege that

the Commission breached the Agreement before terminating it on April 2, 2012 in any of

these counterclaims.

The pretext for these counterclaims is the assertion that MCA did not breach the

Agreement, and the Commission therefore did not have the right to terminate the

Agreement.  (See id. at p. 4, ¶ 24; p. 5, ¶ 32; pp. 31-36, ¶¶ 71, 88,104, 109.)  While MCA

acknowledges it did not meet the Vault Cash Settlement Schedule, MCA argues that the

Schedule was not binding.  (Id. at p. 5, ¶ 32; p. 31, ¶ 71.)  MCA also asserts that the

Commission “ratified” MCA’s failure to satisfy the Schedule by accepting repayment
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after six days and continuing to advance funds to MCA.  (Id. at p. 32, ¶¶ 72-75.)  Neither

of MCA’s arguments is availing.

i. MCA Breached Agreement By Failing to Meet the Schedule.

  MCA asserts that “there was no Schedule mandating delivery of funds on any

given day or date on pain of breach.”  (Answer and Counterclaims at p. 31, ¶ 71.)  But the

Agreement says:  “MCA shall electronically transfer funds to the Corporate

Commission’s designated gaming facility in settlement of each vault cash advance in

accordance with the Vault Cash Settlement Schedule to be provided by MCA to

Corporate Commission prior to the first advance.”  (Agreement at § 8 (emphasis added).)

MCA does not dispute that its Vice President of Operations provided the Vault Cash

Settlement Schedule, and that the Schedule indicated that, depending on the day of the

week and the type of transaction, MCA would take only 4-6 days to return the Vault Cash

advanced by the Commission.  (See Answer and Counterclaims at p. 4, ¶ 24; see also

Dkt. No. 87, Transcript of Motions Hearing Held on October 4, 2012, at 6.)  Having

made such an unambiguous promise, MCA cannot claim it did not intend the promise not

to be “on pain of breach.”

ii. The Commission Did Not Waive or Ratify MCA’s Breach.

MCA’s contention that the Commission somehow “ratified” MCA’s conduct, or

otherwise waived its right to enforce the Schedule, is similarly without merit.

 The Commission routinely objected to MCA’s repeated breaches and engaged

MCA in a “constant conversation” about the need to correct those breaches.  (Wolfington

Dep. at 192:3.)  MCA knew it was a “sore spot” for the Commission.  (Id. at 145:15-21.)
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The Commission did not “ratify” MCA’s conduct in any way. See, e.g., TR Investors,

LLC v. Genger, 2010 WL 2901704, at *15 (Del. Ch. July 23, 2010) (“Defendant's

argument that [Plaintiff] ratified the 2004 Transfers is belied by the fact that [Plaintiff]

repeatedly stated that the Transfers were made in violation of the Stockholders

Agreement.”)  Nor did the Commission “waive” its right to enforce the Schedule.

“Waiver is the voluntary and intentional relinquishment of a known right . . . . It implies

knowledge of all material facts and intent to waive.” Realty Growth Investors v. Council

of Unit Owners, 453 A.2d 450, 456 (Del.1982) (internal citations and quotation marks

omitted).  The Commission did not voluntarily or intentionally relinquish any right.

Instead, the Commission continually made clear to MCA that the late payments were

unacceptable, and MCA needed to correct the issue to continue a relationship with the

Commission.  (See, e.g., Maschka Decl., Exs. D, E, F, G, H, I, J, P, Q; 2nd Am. Compl.,

Ex. D.)

Counterclaims 1, 3, 5, and 6 therefore fail because the undisputed facts establish

that MCA breached the Agreement by repeatedly returning funds late.  MCA’s breaches

gave the Commission the right to terminate the Agreement after providing MCA with

notice of its breach and at least thirty (30) days to cure.  (Agreement at § 28.)  There is no

dispute that the Commission provided MCA notice and an opportunity to cure.  (2nd Am.

Compl., Ex. E; Answer and Counterclaims at p. 5, ¶ 39.)  The Commission acted

consistent with the Agreement when it terminated it, and MCA cannot sustain a claim of

breach of contract based on that termination.
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b. The Commission did not breach the Agreement by allowing another vendor
to tour the Casinos.

MCA’s allegation that the Commission breached the Agreement by allowing

another vendor into the Casinos is likewise without merit.  In Counterclaim 2, MCA

states that the Commission breached the “exclusivity” provision in the Agreement by

“surreptitiously br[inging] Multi Choice Cash on site, and agree[ing] to deceive anyone

who asked about Multi Choice Cash’s presence.”  (Counterclaims at pp. 32-33, ¶¶ 82-84.)

But, even if, as MCA alleges, Multi Choice Cash “secretly” toured the Casinos during the

Agreement, it would not be a breach of the Agreement.5  Nothing about the Agreement

prevents a competitor, or anyone else, from stepping foot in the Casinos.  The Agreement

states “Corporate Commission will not . . . grant anyone else the right to provide the

services covered under this Agreement on the Gaming Facilities’ gaming floor.”

(Agreement at § 3.)  MCA does not allege that, prior to the Commission’s termination of

the Agreement, any other vendor was allowed to provide Services at the Casinos.  MCA’s

allegations that a competitor toured the Casinos, which are open to the public, do not

amount to a breach of any provision of the Agreement, and Counterclaim 2 therefore

fails. Wal-Mart Stores, Inc. v. AIG Life Ins. Co., 901 A.2d 106, 116 (Del. 2006) (plaintiff

5 MCA’s allegation that the Commission was somehow deceptive in allowing Multi
Choice Cash to visit is not supported in fact.  It is based on a single email from a
Commission employee stating “[I]f anyone asks [about Multi Choice’s presence], we can
just say we’re in the middle of a bid.”  (Answer and Counterclaims at p. 28, ¶ 47.)  The
email does not suggest an intent to hide the fact that a competitor was touring the casinos.
At worst, the email suggests the Commission be vague about the purpose of the visit, not
the presence of a competitor.  Regardless, there is no allegation that anyone from MCA
asked why Multi Choice was visiting the Casinos or that the Commission made any
misrepresentation to MCA.
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failed to state a claim where it failed to identify any express or implied contractual

provision that was breached); HealthTrio, Inc. v. Margules, 2007 WL 544156, at *11

(Del. Super. Jan. 16, 2007) (same).

c. MCA’s Claims About the “POS Option” Fail.

MCA’s counterclaims based on the “POS Option” (Counterclaims 4, 7, 8) fail

because the Commission’s option to take over the Point of Sale Operations was “at its

sole discretion.”  (Agreement at § 10.)  MCA alleges that the Commission was obligated

to perform on the “POS Option” once it “exercised” it.  (Answer and Counterclaims at p.

34, ¶¶ 94-99; pp. 36-37, ¶¶ 112-28.)  According to MCA, the Commission “exercised”

the option when, while the parties were negotiating the outstanding notice of breach,

Vernon Robertson sent an email on February 17, 2012 stating that the Commission

planned to take over the POS Operations.  (Id. at p. 34, ¶ 96.)  MCA asserts that these

allegations amount to claims for breach of contract (Counterclaim 4), unjust enrichment

(Counterclaim 7) and promissory estoppel (Counterclaim 8).  But none of these

counterclaims can survive.

i. MCA’s Breach of Contract Claim Based on the POS Option Fails Because The
Option Was At the Commission’s Sole Discretion.

  The Commission could still terminate the Agreement after Mr. Robertson sent

the February 17, 2012 email.  The Commission retained its right to terminate the

Agreement even after “exercis[ing] the POS Option” described in Section 10.

(Agreement at § 10 (“All other terms of this Agreement shall remain in affect [sic].”).)

Moreover, nothing in the Agreement obligated the Commission to take over the Point of
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Sale Operations after indicating the wish to do so.  (Id.)  In fact, the Agreement expressly

states the exact opposite.  (Id. at Ex. A (stating the Commission could “move back to the

previous phase” even after the Commission took over the Point of Sale).)

Regardless, MCA cannot maintain a breach of contract claim (Counterclaim 4)

based on the Commission’s ultimate decision not to utilize an option that it had “at its

sole discretion.”  (Id. at § 10.) See, e.g., Clark Motor Co., Inc. v. Mfrs & Traders Trust

Co., 360 Fed. Appx. 340, 346 (3rd Cir. 2010) (lender did not breach contract by

increasing credit limit where contract gave lender “sole discretion” to do so); Schuss v.

Penfield Partners, LP, 2008 WL 2433842, at **1, 5-6 (Del. Ch. Jun. 13, 2008) (general

partner did not breach contract where partnership agreement gave general partner “sole

discretion” to make distributions).

ii. MCA’s Equitable Claims Based on the POS Option Fail.

MCA’s unjust enrichment (Counterclaim 7) and promissory estoppel claim

(Counterclaim 8) likewise fail.  When MCA entered the Agreement, it gave the

Commission the “sole discretion” to decide whether to take over the Point of Sale

Operations, allowed the Commission to retain the right to terminate the Agreement after

doing so, and expressly assumed the risk that the Commission might change its mind

after taking over those Operations.  (Agreement at § 10, Ex. A.)  Claims for unjust

enrichment and promissory estoppel cannot be sustained based on a party’s exercise (or

choice not to exercise) a right granted to it by contract. See U.S. Fire Ins. Co. v. Minn.

State Zoological Bd., 307 N.W.2d 490, 497 (Minn. 1981) (“[E]quitable relief cannot be

granted where the rights of the parties are governed by a valid contract.”).
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 Counterclaims 4, 7, and 8 should all be dismissed. See, e.g., T.B. Allen and

Assocs., Inc. v. Euro-Pro Operating LLC, 2012 WL 2508021, at **1-3 (D. Minn. June

28, 2012) (dismissing breach of contract, unjust enrichment, and promissory estoppel

claims based on failure to sufficiently identify any breach of applicable contract).

d. MCA Has No Claim Against the Commission Because Another Company
Offered Jobs to MCA Employees.

Finally, MCA cannot sustain a claim against the Commission based on a third

party’s job offer to MCA’s at-will employees.  In Counterclaim 9, MCA alleges

“Intentional Interference with Personal Property (Tortious Interference with Contractual

Relations)” based on the Mille Lacs statute that codifies the common law tort of

conversion.  (See Answer and Counterclaims at p. 38, ¶¶ 129-135.)   The Commission

allegedly “facilitated” Multi Choice Cash’s hiring of MCA’s employees, and thereby

“tortiously interfered” with MCA’s contractual relations.  (See id. at pp. 28-31, ¶¶ 44-67;

p. 38, ¶¶ 129-32.)

This claim fails for three independently sufficient reasons.  First, the counterclaim

is barred by the doctrine of sovereign immunity.  Second, the counterclaim does not state

a claim pursuant to Band statute.  Third, another party’s decision to offer employment to

MCA’s employees cannot give rise to a claim against the Commission.

i. Sovereign Immunity Bars MCA’s Tortious Interference Claim.

Mille Lacs Band Law expressly extends its sovereign immunity to the

Commission.  The Commission is a “Corporate Body Politic” of the Band – it is “both a

political subdivision, clothed by federal and tribal law with all the privileges and
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immunities of the Band . . . and a separately chartered corporation under 16 MLBSA §

1101(1)).”  16 MLBS § 101.  Indian tribes “exercise inherent sovereign authority over

their members and territories,” including sovereign immunity from suit “absent a clear

waiver by the tribe or congressional abrogation.” Okla. Tax Comm’n v. Citizen Band

Potawatomi Indian Tribe, 498 U.S. 505, 509, 511 (1991).  The protection of tribal

sovereign immunity also protects tribal agencies and instrumentalities as extensions of

the tribal government. See Hagen v. Sisseton-Wahpeton Community College, 205 F.3d

1040, 1043 (8th Cir. 2000).

Neither the Mille Lacs Band nor the Commission waived its sovereign immunity

regarding MCA’s tortious-interference claim or any other claim.  (See Agreement at § 34

(“Nothing in this Agreement shall be construed as a waiver of the sovereign immunity of

the Mille Lacs Band of Ojibwe or the Corporate Commission.”).)  The only arguable

waiver of sovereign immunity is the Commission’s commencement of this lawsuit.

When “a sovereign nation such as an Indian tribe commences a lawsuit, it waives

immunity as to claims of the defendant which assert matters in recoupment— arising out

the same transaction or occurrence which is the subject matter of the government’s

suit.” Rosebud Sioux Tribe v. A & P Steel, Inc., 874 F.2d 550, 552 (8th Cir. 1989)

(citations and quotations omitted) (emphasis added).

Sovereign immunity bars the tortious-interference claim (Counterclaim 9) because

the claim is not based on the same transaction or occurrence as the Commission’s suit.

None of the Commission’s claims have anything to do with MCA’s booth employees.

Rather, the Commission’s suit against MCA alleges breaches of the Agreement and fraud
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based on various misrepresentations made by MCA before and during the Agreement

(See 2nd Am. Compl. Counts I-VI.)  By contrast, MCA’s tortious-interference claim is

based on the premise that after the Commission terminated the Agreement, a party other

than the Commission, Multi Choice Cash, converted MCA’s employees by hiring them.

(See Counterclaims at pp. 28-31, ¶¶ 44-67; p. 38, ¶¶ 129-32.)  The counterclaim is based

on separate facts, which would have to be proven by separate evidence, and on an

entirely different alleged contract – the contract between MCA and its employees.

Courts do not allow this type of counterclaim to proceed against sovereign entities.

For example, in In re Oxford Marketing, Ltd. v. Kallen, 444 F. Supp. 399 (ND. Ill. 1978),

the defendant-bank entered into a note and security agreement with a lender, which then

assigned that note and agreement to a federal agency.  Id. at 401.  After the defendant-

bank defaulted, the federal agency brought a breach-of-contract claim to enforce its rights

under the security agreement.  Id.  The defendant-bank then brought a counterclaim for

conversion, alleging that the federal agency had wrongfully garnished one of the

defendant’s bank accounts.  Id.  The court held that the defendant’s conversion claim was

barred by the doctrine of sovereign immunity because that claim did not arise out of the

same transaction as the government’s contract claim. Id. at 404.

Similarly, in FDIC v. Corning Savings & Loan Association, 696 F. Supp. 1245

(E.D. Ark. 1988), the FDIC was appointed the receiver of an insolvent bank.  Id. at 1246.

That bank maintained deposits with the defendant (a savings and loan association). Id.

The defendant charged $366,000 against those deposits, and the FDIC sued for

conversion. Id.  The defendant brought a counterclaim for fraud, alleging that the
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insolvent bank had previously duped the defendant into buying participations in four

loans.  Id. at 1246-47.  The court held that the counterclaim was barred by sovereign

immunity because those four loans were “independent and unrelated” to the insolvent

bank’s deposits with the defendant. Id. at 1247.

MCA’s counterclaim for tortious interference is likewise barred by sovereign

immunity. See, e.g., FDIC v. Cheng, 787 F. Supp. 625, 635-36 (N.D. Tex. 1991)

(counterclaim barred by sovereign immunity because that claim arose from the breach of

an independent contract); United States v. Amer. Color & Chem. Corp., 858 F. Supp. 445,

453 (M.D. Pa. 1994) (counterclaim barred by sovereign immunity because it did not rise

out of the same event and did not depend on the same evidence as the government’s suit).

ii. MCA Fails to Plead the Elements of Conversion.

Even if MCA’s Tortious Interference Counterclaim was not barred by sovereign

immunity, the claim still fails.  Mille Lacs statutes do not expressly recognize tortious

interference claims.  Counterclaim 9 is therefore based on the Mille Lacs statute that

codifies the common law torts of conversion and trespass to chattel. Compare 24 MLBS

§ 255 (“Intentional Interference with personal property”) with RESTATEMENT (SECOND

OF TORTS) §§ 217, 218, 222, 222A. The statute provides that “A trespass to a personal

property may be committed by intentionally and unlawfully:

(1) Dispossessing another of the personal property; or
(2) Using or interfering with the use of personal property in the possession of
another, where:

(A) the personal property is impaired as to its condition, quality or value; or
(B) the possessor is deprived of the use of the personal property for a
substantial time; or
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(C) bodily harm is caused to the possessor, or harm is caused to some
person or thing in which the possessor has a legally protected interest.

(3) Disposing of personal property entrusted to the person.
(4) Mis-delivering personal property.
(5) Refusing to surrender personal property to the person entitled thereto.”

24 MLBS § 255.  Assuming that MCA’s contracts with its employees constitute

“personal property” pursuant to the statute, there is no allegation or evidence to suggest

that the Commission ever even had access to those contracts.  As such, the Commission

could not “dispossess” MCA of the contracts, “use or interfere [with contracts] in

possession of MCA,” “dispose of” the contracts, “mis-deliver” the contracts, or “refuse to

surrender” the contracts. Id. Moreover, the statute requires MCA to show the

Commission interfered with its employees “unlawfully,” and there is no factual allegation

that the Commission did anything unlawful. Id.  Ultimately, there does not appear to be

any court that has held that the torts of conversion and trespass to chattel may be used to

remedy alleged interference with an employment contract.

iii. Offering Jobs to Individuals Does Not Rise to Tortious Interference
With Contract.

No Band law expressly creates a claim for tortious interference with contract, but

even assuming the Band intended to allow such a claim, MCA could not state one here.

First and foremost, Multi Choice Cash, not the Commission, hired the booth employees.

(Answer and Counterclaims at p. 38, ¶ 131.)

Second, even Multi Choice Cash did not do anything “unlawful.”  There is no

allegation that MCA’s employees were anything other than at-will.  Hiring another

company’s at-will employees does not constitute improper interference. See, e.g., Hough
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Transit v. Nat’l Farmers Org., 472 N.W.2d 358, 361 (Minn. Ct. App. 1991) (granting

summary judgment in favor of tortious interference defendant because it simply offered a

person a job, and the person agreed); see also Triton Constr. Co., Inc. v. E. Shore Elec.

Servs., 2009 WL 1387115, at *17 (Del. Ch. May 18, 2009) (“Delaware does not

recognize an action for tortious interference with an at-will employment relationship.”).

MCA simply cannot maintain a claim against the Commission because its

employees left to work for a different company.

CONCLUSION

For the foregoing reasons, the Court should grant the Commission summary

judgment against MCA on its breach of contract claim, and award the Commission

judgment in the amount of $5,623,690.83 plus prejudgment interest.   MCA’s

counterclaims should all be dismissed with prejudice.

Respectfully submitted,

Dated: March 28, 2013
FAEGRE BAKER DANIELS LLP

By: /s/ Jane E. Maschka
Michael M. Krauss (MN #342002)
michael.krauss@FaegreBD.com
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