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INTRODUCTION 

 The United States of America, represented by Ryan G. Weldon, 

Assistant United States Attorney for the District of Montana, responds 

to Shannon Augare’s motion to dismiss for lack of federal jurisdiction 

(doc. 11).  Augare argues that the jurisdictional statutes relied upon are 

ambiguous as applied to him, this prosecution violates “[s]trong policy 

considerations,” and that no similar case has previously been brought in 

federal court.  Br. 10, 22.  He is wrong. 

Sections 1152 and 13 of Title 18 of the United States Code confer 

jurisdiction on the federal government, absent three exceptions that are 

set forth in the statute.  Because the crimes of Obstructing a Peace 

Officer, Driving Under the Influence of Alcohol, and Reckless Driving do 

not fall within these articulated exceptions, the federal government 

clearly has jurisdiction to charge the above offenses that Augare 

committed.  The jurisdictional statutes are therefore not ambiguous.  

See also United States v. Thunder Hawk, 127 F.3d 705, 708 (8th Cir. 

1997) (holding federal court had jurisdiction over tribal member 

committing a DUI on reservation); United States v. Pino, 606 F.2d 908, 
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915 (10th Cir. 1979) (recognizing tribal member could be charged with 

Careless Driving under authority of 18 U.S.C. § 13).         

In making his argument to the Court, it is clear that Augare 

prefers his case be prosecuted in tribal court.  But that is not to say that 

federal courts lack jurisdiction over the matter, or that charging the 

case in federal court infringes on tribal sovereignty.  Rather, under the 

facts of this case, three different sovereigns have jurisdiction—the State 

of Montana, the Blackfeet Tribe, and the federal government.  Tribal 

courts always retain the right to charge these offenses, but the venue 

chosen in this instance was federal court.  Augare may disagree with 

such a decision, but nothing prohibits the federal government from 

acting here.  The defendant’s motion to dismiss should therefore be 

denied.     

FACTUAL BACKGROUND 

A.  Shannon Augare drinks at the Pioneer Bar in Cut 
Bank and drives home to Browning. 

 
 On May 26, 2013, Shannon Augare drank at the Pioneer Bar with 

his family.  The bartender remembers Augare entering the bar between 

6:00 p.m. and 7:00 p.m.  During Augare’s stay, the bartender served and 

observed Augare consuming alcoholic drinks.  Pursuant to a search 
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warrant, the FBI also collected video that shows Augare drinking 

during his stay at the Pioneer Bar.   

 After spending approximately five hours in the bar, Augare left 

Cut Bank and began driving toward Browning, Montana.  Two 

eyewitnesses saw Augare driving in Cut Bank and while travelling on 

the Blackfeet Indian Reservation.  The eyewitnesses called 911, 

explaining that there was an erratic driver on the highway.  One 

eyewitness described her contact with Augare’s vehicle as follows:   

We were heading west[-]bound down Main Street.  When a 
white [D]odge truck pulled out in front of us at the stop light, 
we observed them swerving all over the road all the way 
down Main Street[,] so we proceeded to follow them.  They 
headed out west across the bridge towards Browning.  [A]s 
they were crossing the bridge[,] they were in the oncoming 
traffic lane.  We got worried so we called dispatch.  [A]s we 
headed up the Seville Flats hill[,] they stopped in the middle 
of the road.  So we just stopped behind them.  They then 
proceeded to continue up the hill[,] so we followed them.  
While on the phone with dispatch[,] we observed them 
numerous times in and out of oncoming lane and swerving 
towards the ditch.  We kept a distance until officers arrived 
on scene.        
 

Without knowing the identity of the driver, Glacier County Sheriff’s 

Deputies responded to the call.   
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B.  Glacier County Sheriff’s Deputies stop Augare on U.S. 
Highway 2 on the Blackfeet Indian Reservation.    

 
Deputies Michael Connelly, Jr., and Judd Milender stopped the 

suspect vehicle on U.S. Highway 2, at approximately mile marker 247.  

The vehicle was in Glacier County, but within the exterior boundaries 

of the Blackfeet Indian Reservation.1   

Deputy Connelly exited his vehicle, left his emergency lights 

flashing, and approached the suspect vehicle.  Deputy Connelly 

identified himself and asked, “Do you know why I stopped you?”  The 

occupant and driver responded, “I am Shannon Augare.  Why did you 

stop me?”  Deputy Connelly stated, “I stopped you because I received a 

complaint of a possible intoxicated driver.”  Augare responded, “Well, 

                                                           
1 U.S. Highway 2 is a federal highway spanning 2,643 miles across the 
northern portion of the United States, beginning in Maine and 
terminating in Washington.  U.S. Dept. of Transportation, Highways 
History (http://www.fhwa.dot.gov/ infrastructure/us2.cfm) (last modified 
Apr. 7, 2011).  The highway is likewise a feeder highway that connects 
motorists to Glacier National Park.  There are a patchwork of 
jurisdictions that participate in ensuring law is enforced on U.S. 
Highway 2, including where Augare was stopped.  Those jurisdictions 
include tribal law enforcement, state law enforcement, and federal law 
enforcement.  All of these jurisdictions must work together in order to 
operate effectively.     
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you have no jurisdiction.  So, I am going to go.”  Augare is an enrolled 

member of the Blackfeet Tribe.     

Deputy Connelly directed Augare to shut his vehicle off.  Deputy 

Connelly also reached into Augare’s vehicle in an attempt to remove the 

vehicle keys and ensure the vehicle was placed in park.  Connelly was 

very close to Augare throughout this encounter and even informed 

Augare that he was “highly intoxicated.”  Augare revved his engine 

loudly multiple times.  Deputy Milender pulled Deputy Connelly back to 

ensure that Augare did not run anyone over, and Augare sped off into 

the night at a high rate of speed.  Deputy Milender wrote in his report 

that Connelly could have been dragged down the road if he was still in 

the vehicle.  The deputies did not pursue Augare, but they called 

Blackfeet dispatch to inform them that Shannon Augare was headed 

toward Browning while intoxicated.      

C.  Blackfeet Law Enforcement Services contacts Augare 
and his mother, but take them home as a “civil 
service.” 

 
Blackfeet Law Enforcement Officers Chris Butterfly and Carter 

Gallineaux searched for Augare.  Officer Butterfly drove east on U.S. 

Highway 2, heading toward Cut Bank, Montana, in an attempt to 
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intercept Augare.  Officer Butterfly eventually saw Augare’s vehicle 

turn into a ranch and attempt to hide behind grain bins.   

Officer Butterfly and Officer Gallineaux proceeded to the grain 

bins, saw that the vehicle lights were turned out, and noticed that the 

driver was no longer Shannon Augare.  It was Marla Augare, who is 

Shannon Augare’s mother.  Shannon Augare was now the passenger of 

the vehicle, and the keys to the vehicle were no longer in the ignition.  

They were in the center console of the vehicle.   

No breathalyzer was given.  No Standard Field Sobriety Tests or 

HGN2 tests were administered.  Rather, the officers gave Augare and 

his mother a ride home as a “civil service.”  The officers described that 

they did not arrest Augare, at least in part, because of his status as a 

Montana State Senator and Tribal Councilman for the Blackfeet Tribe.  

Other offenders, by contrast, would have been arrested.  Some of the 

officers even went so far as presuming that they would be fired from 

their jobs if they arrested Augare for the offenses committed.  This was 

                                                           
2 HGN stands for Horizontal Gaze Nystagmus, and it involves an officer 
holding his finger in front of an individual’s face and determining if 
nystagmus exists in the eye.  See Mont. v. Bollman, 272 P.3d 650, 655 
(Mont. 2012).  A correlation exists between nystagmus in the eye and 
alcohol consumption.  Id. at 655-656.     
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particularly concerning to them because these officers have families to 

support.  

D.  The Blackfeet Tribal Prosecutor refers the case to the 
U.S. Attorney’s Office.   

 
 Carl Pepion, the Blackfeet Tribal Prosecutor, did not file charges 

or prosecute the case against Augare.  Instead, by a letter dated June 6, 

2013, Mr. Pepion referred the case against Shannon Augare to the U.S. 

Attorney’s Office for consideration of prosecution.  Pepion stated, in 

pertinent part: 

The Glacier County Sheriff’s office forwarded the 
information to our office, and since it has come under high 
scrutiny in this community[,] we are forwarding [it] to your 
office for review.  It has made a division in our community 
from individuals wanting prosecution and those that don’t 
want to infringe on our sovereignty.  The divisions are deep 
and vocal[,] and the interests on both sides highly political.  
With such a community sentiment, this office and the tribal 
courts, all of whom serve at the pleasure of the political 
authority on the reservation, are placed in an untenable 
situation . . . .  Since this is in high regards to the 
community[,] we feel that we will not be able to select an 
unbiased jury for this case.  Also, regardless of the outcome, 
a significant number of members of the community may lose 
confidence in the tribal justice system at a time when every 
effort is being made to make the tribal court system 
objective, independent, credible[,] and an institution in 
which the Blackfeet have respect and confidence if this was 
to be carried out here.    
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Particularly concerning to Mr. Pepion was the Chief Judge of the 

Blackfeet Tribal Court advising him not to file any charges against 

Augare because the case was “a highly political case.”  Consistent with 

Mr. Pepion’s referral, the U.S. Attorney’s Office reviewed the case and 

filed the relevant Information against Augare on June 21, 2013, 

charging Augare with three offenses—Obstructing a Peace Office, 

Driving Under the Influence of Alcohol, and Reckless Driving.  

ARGUMENT 

I.  Federal courts have concurrent jurisdiction with tribes 
over crimes of Obstruction, DUIs, and Reckless Driving 
that are committed in Indian country by tribal members.  
 
The defendant argues that this Court lacks jurisdiction because 18 

U.S.C. §§ 13 and 1152 are ambiguous as applied to him.  Br. 13-22.  

Using the rule of lenity, and claimed policy considerations, the 

defendant argues that his case should be dismissed and, if charged at 

all, prosecuted only in tribal court.  Br. 11, 24.  In making his 

argument, however, the defendant ignores the plain terms of the 

applicable statutes and that other courts have already approved of such 

charging decisions.  See, e.g., Thunder Hawk, 127 F.3d at 706.   
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A.   Jurisdiction exists for the charges filed against 
Augare under 18 U.S.C. § 1152. 

 
The federal government has numerous ways to charge criminal 

conduct in Indian country.  One such method relies upon 18 U.S.C. § 

1152.  This statute is typically referred to as the General Crimes Act, 

and it provides as follows:   

Except as otherwise expressly provided by law, the general 
laws of the United States as to punishment of offenses 
committed in any place within the sole and exclusive 
jurisdiction of the United States, except the District of 
Columbia, shall extend to the Indian country.  
  

18 U.S.C. § 1152.  The statute then outlines three instances where 

jurisdiction is lacking: 

This section shall not extend to offenses committed by one 
Indian against the person or property of another Indian, nor 
to any Indian committing any offense in the Indian country 
who has been punished by the local law of the tribe, or to any 
case where, by treaty stipulations, the exclusive jurisdiction 
over such offenses is or may be secured to the Indian tribes 
respectively. 
 

Id.  So long as none of the above exceptions apply, the General Crimes 

Act “grants the federal government concurrent criminal jurisdiction 

with the tribes . . . .”  United States v. Errol D., Jr., 292 F.3d 1159, 1164 

(9th Cir. 2002) (emphasis added).  A prosecution for an offense under 
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this statute may therefore be properly brought either in federal court or 

in tribal court.  See id. 

In order to understand whether 18 U.S.C. § 1152 provides 

jurisdiction for a case, it becomes imperative to recognize and 

understand the three instances where jurisdiction is lacking.  The first 

prohibited instance is crimes committed by “one Indian against the 

person or property of another Indian.”  18 U.S.C. § 1152.  Thus, “Indian 

versus Indian” crimes may only be charged under the Major Crimes Act 

or the laws of general applicability.  18 U.S.C. § 1153; United States v. 

Antelope, 430 U.S. 641, 643 n. 2 (1977) (“Except for the offenses 

enumerated in the Major Crimes Act, all crimes committed by enrolled 

Indians against other Indians within Indian country are subject to the 

jurisdiction of the tribal courts.”); United States v. Mitchell, 502 F.3d 

931, 947 (9th Cir. 2007) (“[F]ederal court jurisdiction extends to intra-

Indian violations of federal criminal laws of general, nationwide 

applicability.”).3  It is important, therefore, that the federal government 

                                                           
3 Those offenses between Indian defendants and Indian victims that 
may be charged by the federal government under 18 U.S.C. § 1153, 
known as the Major Crimes Act, include the following:  “murder, 
manslaughter, kidnapping, maiming, a felony under chapter 109A, 
incest, assault with intent to commit murder, assault with a dangerous 
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has charged crimes that are not “Indian versus Indian” crimes if it is to 

rely upon 18 U.S.C. § 1152 for a jurisdictional basis.   

In the case against Augare, there are three charges that are at 

issue, none of which have a victim.  DUI and Reckless Driving charges 

are traffic offenses where someone commits the crime simply by driving 

on a highway while impaired from alcohol or drugs, or for any other 

applicable reasons.  Additionally, Obstructing a Peace Officer is a 

violation of public trust and societal order, meaning it is irrelevant 

whether an officer is injured during the obstruction.  Compare Mont. 

Code Ann. § 45-7-302 (defining obstructing as hindering enforcement of 

the law, preservation of the peace, or performance of a governmental 

function), with Mont. Code Ann. § 45-5-210 (defining assault on a peace 

officer and requiring the officer to be a victim).  The crimes charged 

therefore involve no victims, meaning they are not excluded by the 

“Indian versus Indian” exception in 18 U.S.C. § 1152.  More 

importantly, the defendant concedes that the charged crimes do not 

                                                                                                                                                                                           
weapon, assault resulting in serious bodily injury (as defined in section 
1365 of this title), an assault against an individual who has not 
attained the age of 16 years, felony child abuse or neglect, arson, 
burglary, robbery, and a felony under section 661 of this title within the 
Indian country . . . .”  18 U.S.C. § 1153(a).   
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involve an Indian victim.  Br. 5 (acknowledging crimes charged are 

“victimless crimes committed by Indians on an Indian Reservation”); 

but see Br. 25 (claiming Obstructing a Peace Officer requires a victim).     

The second and third prohibited instances where the federal 

government cannot rely upon 18 U.S.C. § 1152 as a jurisdictional basis 

include a defendant who was already “punished by the local law of the 

tribe” for the offenses or when treaty stipulations prohibit the federal 

government from charging such conduct.  Neither of these exceptions 

applies in this case or is relied upon by the defendant in his motion to 

dismiss.  Nor should they be.  Charges were never filed by the tribal 

prosecutor because the case was instead referred to the U.S. Attorney’s 

Office.  There likewise is no treaty provision prohibiting these charges. 

Because the charged crimes do not fall within any prohibited 

exceptions articulated in 18 U.S.C. § 1152, the statute may be relied 

upon as a jurisdictional basis to charge the instant offenses.  See also 

United States v. Johnson, 529 U.S. 53, 58 (2000) (“When Congress 

provides exceptions in a statute, it does not follow that courts have 

authority to create others.”); United States v. Sosseur, 181 F.2d 873, 875 

(7th Cir. 1950) (acknowledging if charges not prohibited by the three 
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exceptions to jurisdiction under 18 U.S.C. § 1152, then charges could be 

brought).  Thus, there is no merit to the argument that the statute is 

ambiguous as applied to Augare.  He clearly falls outside all three 

prohibitions to exercising jurisdiction and was properly charged under 

18 U.S.C. § 1152. 

B.  The General Crimes Act and Assimilative Crimes Act 
require reference to Montana law.  

     
After determining that 18 U.S.C. § 1152 provides for federal 

jurisdiction, the next inquiry focuses on what law to apply to the 

violations charged.  This forces a three-step process to take place. 

 The first step is reference to 18 U.S.C. § 1152.  While this statute 

provides a basis for jurisdiction, as analyzed above, it also directs that 

“the general laws of the United States . . . shall extend to Indian 

country.” 

That question forces consultation of the Assimilative Crimes Act 

under 18 U.S.C. § 13, a “general law,” to which 18 U.S.C. § 1152 allows 

reference.  The Assimilative Crimes Act provides, in pertinent part: 

(a)  Whoever within or upon any of the places now existing or 
hereafter reserved or acquired as provided in section 7 of 
this title, or on, above, or below any portion of the territorial 
sea of the United States not within the jurisdiction of any 
State, Commonwealth, territory, possession, or district is 
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guilty of any act or omission which, although not made 
punishable by any enactment of Congress, would be 
punishable if committed or omitted within the jurisdiction of 
the State, Territory, Possession, or District in which such 
place is situated, by the laws thereof in force at the time of 
such act or omission, shall be guilty of a like offense and 
subject to a like punishment.  
 
(b)(1) Subject to paragraph (2) and for purposes of subsection 
(a) of this section, that which may or shall be imposed 
through judicial or administrative action under the law of a 
State, territory, possession, or district, for a conviction for 
operating a motor vehicle under the influence of a drug or 
alcohol, shall be considered to be a punishment provided by 
that law.  Any limitation on the right or privilege to operate 
a motor vehicle imposed under this subsection shall apply 
only to the special maritime and territorial jurisdiction of the 
United States.   
 

18 U.S.C. § 13.   

The third, and final step, takes place because the Assimilative 

Crimes Act provides that if Congress has not specifically defined or 

provided punishment for an offense, but applicable State law has done 

so, then federal law relies upon—or assimilates—to the relevant State 

law.   

Whoever . . . although not made punishable by any 
enactment of Congress, would be punishable if committed or 
omitted within the jurisdiction of the State . . . in which such 
place is situated, . . . shall be guilty of a like offense and 
subject to a like punishment. 
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18 U.S.C. § 13; see also United States v. Marcyes, 557 F.2d 1361, 1364-

1365 (9th Cir. 1977) (applying 18 U.S.C. § 13 to Indian country); 18 

U.S.C. § 7(3).     

That is the three-step process that has taken place in this case.  

Shannon Augare has been charged with the offenses of Obstructing a 

Peace Officer, DUI, and Reckless Driving.  After it is determined that 

Augare’s case does not fall within one of the three disqualifiers to 

jurisdiction under 18 U.S.C. § 1152, the next inquiry must focus on the 

applicable law.  The same statute that provides for federal jurisdiction 

directs that all general laws apply, which includes the Assimilative 

Crimes Act, under 18 U.S.C. § 13.  18 U.S.C. § 1152.  Reference to the 

Assimilative Crimes Act is important because no federal law exists that 

prohibits DUIs, Reckless Driving, and Obstructing a Peace Officer.  

Thus, the statute prescribes that Montana state law must be 

assimilated.  See 18 U.S.C. § 13(a).  In fact, the Assimilative Crimes Act 

expected that such action would be taken when dealing with DUIs, and 

even provided for enhanced punishment if a minor was injured or 

present in the vehicle during commission of a DUI offense.  18 U.S.C. § 

13(b).       
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Augare disagrees with the government’s approach, and, as 

authority for his position, cites the Court to the relevant traffic code for 

the Blackfeet Tribe.  Br. 9.  This, Augare implies, shows that the Tribe 

is exercising its independent authority, and to allow the federal 

government to charge this case is to violate tribal sovereignty and the 

purpose behind the Assimilative Crimes Act.  See Br. 9, 19.  The federal 

government certainly is sensitive to tribal sovereignty, and even 

appreciates Augare’s concerns that tribal sovereignty be properly 

safeguarded.  But that does not afford him a license to violate federal 

law and prohibit the government from pursuing criminal charges, 

particularly when asked to do so by the tribal prosecutor who works for 

the same sovereign behind which Augare seeks refuge.  See also 

Sosseur, 181 F.2d at 874-876 (acknowledging state law applies under 

Assimilative Crimes Act despite claims of tribal sovereignty and 

comparable existence of tribal law). 

Augare also argues that the DUI and Reckless Driving charges 

are not criminal offenses, but instead are offenses that are “regulated” 

by the State, meaning that the Assimilative Crimes Act cannot be relied 

upon to charge this case.  This claim is incorrect.  See, e.g., United 
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States v. Debevoise, 799 F.2d 1401, 1403 (9th Cir. 1986) (assimilating 

DUI charge).  The Assimilative Crimes Act allows reference to criminal 

law, but not regulatory law.  United States v. Clark, 195 F.3d 446, 450 

(9th Cir. 1999).  The distinctions between criminal law and regulation 

are as follows:   

[W]hen a statute is intended to prohibit particular conduct 
in order to promote the general welfare, and is not primarily 
a licensing law aimed at regulating particular conduct 
(hunting or fishing, for example) and generating revenues, 
then assimilation serves the purpose of the ACA to fill in the 
gaps of criminal law applicable to federal enclaves.  
 

Id.  Nothing about a DUI or Reckless Driving is regulatory.  The crimes 

are enacted to promote the general welfare and safety of the public.  

And while Augare shockingly claims that such crimes are “not banned 

or forbidden completely,” the clear terms of the applicable statute show 

otherwise.  Br. 26; see also Mont. Code Ann. § 61-8-401(a) and Mont. 

Code Ann. § 61-8-301.  Moreover, whenever these crimes are committed, 

the actor faces considerable jail time—i.e., criminal punishment.  See 

Mont. Code Ann. § 61-8-714(1) and Mont. Code Ann. § 61-8-715(1).  

Augare claims support for his argument because the relevant chapter is 

entitled, “Traffic Regulation.”  Montana courts, unfortunately, do not 

typically reference the titles of the statues when interpreting the law.  
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ISC Distributors, Inc. v. Trevor, 903 P.2d 170, 196 (Mont. 1995); see also 

Brotherhood of R.R. Trainmen v. Baltimore & O.R. Co., 331 U.S. 519, 

528 (1947) (“But headings and titles are not meant to take the place of 

the detailed provisions of the text.  Nor are they necessarily designed to 

be a reference guide or a synopsis.”).  More importantly, the Montana 

Supreme Court has referred to DUI and Reckless Driving offenses as 

“criminal” matters.  See, e.g., Mont. v. Blue, 217 P.3d 82, 88 (Mont. 

2009) (referring to DUIs as “criminal offenses”); Mont. v. Houser, 626 

P.2d 256, 258 (Mont. 1981) (referring to Reckless Driving as a “crime”).  

These matters are therefore criminal and may be assimilated under 18 

U.S.C. § 13.     

C.  Other authorities have approved of using the General 
Crimes Act and the Assimilative Crimes Act to charge 
cases. 

 
Not only does the clear language of the statutes support the 

charges against Augare, but legal precedent agrees as well.  One 

example where such a jurisdictional three-step process took place is 

Thunder Hawk.  Nathan Thunder Hawk was an Indian person who 

drove his vehicle on the Pine Ridge Indian Reservation, with a blood 

alcohol content of .11%, crashed his vehicle, and injured his minor 
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children in the process.  Thunder Hawk, 127 F.3d at 705-706.  Similar 

to Augare, Thunder Hawk was charged with a DUI, in violation of 

South Dakota law, as assimilated by federal law.  Id. at 706.  The 

relevant statutes therefore included South Dakota state law, 18 U.S.C. 

§ 13, and 18 U.S.C. § 1152.  Id. at 706-707.  Thunder Hawk, like 

Augare, moved to dismiss for lack of jurisdiction.  Id. at 705.  The 

district court denied the motion, and the Eighth Circuit affirmed.  Id.  

The Eighth Circuit reasoned that even though Thunder Hawk’s 

daughter was an Indian person, and was technically injured during the 

offense, the crime of DUI was not an “Indian versus Indian” crime, 

meaning a DUI did not fit within one of the three prohibitions to using 

18 U.S.C. § 1152 as a jurisdictional basis to bring the case.  Id. at 708.  

The appellate court therefore held that the federal courts have 

jurisdiction over such cases.  Id. at 709. 

Nowhere does Augare’s brief cite to Thunder Hawk.  He does, 

however, cite to United States v. Quiver, 241 U.S. 602, 606 (1916), 

arguing that crimes without victims may not be assimilated under 18 

U.S.C. §§ 1152 and 13.  Br. 21-22.  Quiver is inapplicable to the instant 

offenses because it involved the crime of adultery.  Quiver, 241 U.S. at 
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605.  While Quiver acknowledged that adultery could technically qualify 

as a victimless crime, it concluded that domestic relations, between two 

Indians, with “conduct of one toward another,” could not be charged 

under 18 U.S.C. § 1152.  Id.  Thunder Hawk directly addressed Quiver 

and rejected any argument that the federal government was prohibited 

from charging a DUI.  Thunder Hawk, 127 F.3d at 708-709.  Traffic 

violations—unlike adulterous domestic relations between two tribal 

members—have never been within the exclusive jurisdiction of Indian 

tribes.  Id. at 709.  Augare’s offenses also were not between two Indians, 

an exception to jurisdiction under 18 U.S.C. § 1152.  They involved 

violation of traffic laws and impairing enforcement of the criminal law.  

Thus, Quiver is inapplicable, as already determined by Thunder Hawk.     

Other courts have approved of similar charging decisions to the 

one made here, including crimes beyond Driving Under the Influence of 

Alcohol.  See, e.g., United States v. Billadeau, 275 F.3d 692, 694 (8th 

Cir. 2001) (recognizing state drunk driving and speeding laws were 

assimilated to the Indian reservation); United States v. McMillan, 820 

F.2d 251, 254 (8th Cir. 1987) (allowing assimilation to South Dakota 

traffic laws, driving while intoxicated, failing to stop at intersections, or 
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speeding tickets); United States v. Pino, 606 F.2d 908, 915 (10th Cir. 

1979) (holding Assimilative Crimes Act allowed federal government to 

charge Indian with Careless Driving).   

Not to be left out, the Ninth Circuit has also acknowledged the 

legitimacy of relying upon 18 U.S.C. §§ 13 and 1152, and has even cited 

Thunder Hawk with approval.  In Errol D., Jr., the Ninth Circuit held 

that federal jurisdiction, under the Major Crimes Act, did not extend to 

crimes against government entities because they did not qualify as a 

“person” under the statute.  Errol D., Jr., 292 F.3d at 1164-1165.  In 

responding to the dissent’s claim that this holding created a “statutory 

loophole” under the Major Crimes Act, the court rationalized: 

[I]n defining its jurisdictional scope, the [General Crimes 
Act, 18 U.S.C. § 1152] does not employ the term “person” in 
the same manner as the [Major Crimes Act, 18 U.S.C. § 
1153].  Put another way, § 1152 does not state that the 
victims of these crimes must be non-Indian “persons”; by 
employing the negative, § 1152 applies federal enclave law to 
all other situations (i.e., to all crimes committed on 
reservations that are punishable under state law pursuant 
to the Assimilative Crimes Act, 18 U.S.C. § 13(a), regardless 
of the nature or identity of the non-Indian victim—including, 
presumably, the government).  The fears expressed by the 
dissent of a statutory “loophole” in law enforcement are not 
well taken.  Cf. United States v. Thunder Hawk, 127 F.3d 
705, 708 (8th Cir. 1997) (affirming the conviction under § 
1152 of an Indian defendant for driving drunk on the 
reservation by applying the relevant South Dakota DUI 
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statute as incorporated through the ACA, in spite of the fact 
that “[t]his offense does not require a victim, whether Indian 
or non-Indian”).  In sum, the plain language of the [General 
Crimes Act] supports our conclusion that Errol D. could have 
been prosecuted for burglarizing the BIA facility under § 
1152, but not under § 1153.      

 
Errol D., Jr., 292 F.3d at 1165 n. 5.  The government may therefore 

charge crimes, under 18 U.S.C. §§ 13 and 1152, that lack an Indian 

victim. 

 Despite the clarity of the statutes and case law, Augare cites the 

Court to the United States Attorney’s Manual, and suggests that the 

government is attempting to “override other Federal policies as 

expressed by acts of Congress.”  Br. 22-23 (quoting U.S. Dept. of Justice, 

United States Attorneys’ Manual—Criminal Resource Manual § 667 

(http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/crm0

0667.htm)).  Augare, however, fails to cite the relevant and most 

applicable sections for the Court.  Indeed, the Criminal Resource 

Manual provides as follows: 

683 “Victimless Crimes” 
 
A.  Committed by Indians:  Some crimes committed by 
Indians on reservations do not really involve offenses against 
the person or property of non-Indians or other Indians.  Such 
offenses typically involve crimes against public order and 
morals.  Examples are traffic violations, prostitution or 
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gambling.  Federal prosecutions in these cases can be based 
on 18 U.S.C. § 1152 and the Assimilative Crimes Act (18 
U.S.C. § 13).  See, e.g., Quechan Indian Tribe v. McMullen, 
984 F.2d 304 (1993) (fireworks); United States v. Marcyes, 
557 F.2d 1361 (9th Cir. 1950) (gambling); United States 
Attorneys should give serious consideration to prosecution in 
such cases where prosecution by the tribe is not forthcoming 
or is inadequate.                         

 
U.S. Dept. of Justice, United States Attorneys’ Manual—Criminal 

Resource Manual § 683 (http://www.justice.gov/usao/eousa/foia_ 

reading_room/usam/title9/crm00683.htm) (emphasis added).   

The above direction provides considerable insight to the instant 

offenses charged against Augare.  The government has charged him 

with traffic violations and a crime against public order, that being 

obstructing a peace officer.  Serious consideration was given to this 

prosecution, as directed by the manual, for numerous reasons.  

From the beginning, Blackfeet Law Enforcement Services did not 

conduct Standardized Field Sobriety Tests on Augare because they were 

in fear of their jobs for pursuing criminal charges against their boss—a 

powerful political figure on the Blackfeet Indian Reservation.  Instead, 

they chose to provide a “civil service” and duck from any potential fall-

out as a result of their tribal councilman’s actions.  Some of the officers 
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believe that their limited involvement will still end in their termination 

of employment.   

These problems continued into the tribal court system.  The 

Blackfeet tribal prosecutor was advised, in an ex parte communication 

with the Chief Judge of the tribal courts, that pursuit of charges against 

Augare should not be filed because it was a “highly political case.”  The 

tribal prosecutor, in referring the matter to the U.S. Attorney’s Office, 

acknowledged that he, and the tribal courts, all served at the pleasure 

of Augare.  It would also be unlikely that the parties could obtain an 

unbiased jury, given the heightened tensions within the community 

over the matter.  Moreover, the tribal prosecutor was sensitive to the 

fact that if this matter was not handled outside the tribal court system, 

it could detract, given the current political nature of the case, from the 

respect and confidence that the Blackfeet tribal courts have fought so 

hard to obtain.  The U.S. Attorney’s Office was particularly sensitive to 

aiding in any way that it could to further the role and legitimacy of 

tribal courts.  Recognizing that the state refers cases where conflicts 

exist, the tribal prosecutor requested that a similar process be followed, 

due to the unique nature of this case, by the U.S. Attorney’s Office.   
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The Blackfeet Tribal Council proved Mr. Pepion’s concerns to be 

justified.  The Chairman of the Tribal Council sent a letter, almost two 

months after charges were filed and pending, to the U.S. Attorney’s 

Office.  In the letter, the Chairman confirmed, among other things, that 

the tribal prosecutor is not an independent actor and that he serves 

only to do the bidding of the Tribal Council—and nothing further.  This 

is especially concerning for a tribal prosecutor who would be charging a 

member of the very Tribal Council that claimed the prosecutor had “no 

power or authority.”  If ever there was a public policy statement in favor 

of the action taken by the U.S. Attorney’s Office, it is most evident in 

the Chairman’s letter.4     

Finally, U.S. Highway 2 is a federal highway that spans the 

northern portion of the entire United States.  See also Wilson v. 

Marchington, 127 F.3d 805, 813 (9th Cir. 1997) (recognizing importance 

of state highway in determining jurisdiction in tribal courts for civil 

matters).  Specific to Montana, U.S. Highway 2 helps tourists travel 

through the Blackfeet Indian Reservation—Indian and non-Indian 

alike—and aids in linking tourists into world-famous Glacier National 

                                                           
4 The tribal prosecutor’s letter and the Chairman’s letter are attached as 
Exhibits 1 and 2. 
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Park.  Enforcement of the criminal law on this highway is critical to the 

safety and enjoyment of these sacred lands by all citizens of the United 

States.  It is these interests that the federal government seeks to 

protect and to ensure that justice is pursued, no matter what the 

political clout. 

As outlined above, Montana law, 18 U.S.C. § 13, and 18 U.S.C. § 

1152 clearly and unambiguously provide for jurisdiction in this case.  

The defendant’s motion to dismiss should therefore be denied.       

II.  Augare is incorrect in arguing, yet again, that Glacier 
County Sheriff’s Deputies have no authority over him or 
any other tribal member. 
 

 Augare argued at the scene of the crime that the Glacier County 

Sheriff’s Office had no jurisdiction over him.  He then sped off into the 

night, while intoxicated, and put into jeopardy the lives of those who 

were unfortunate enough to be travelling on U.S. Highway 2 at the 

time.  He continues that argument by claiming that after he was 

identified as a tribal member, a Glacier County Sheriff’s Deputy is no 

longer a law enforcement officer, but instead is an “ordinary citizen.”  

Br. 25.  Augare appears to be contending that despite being identified 

as a drunk driver, he was free to disregard a law enforcement officer’s 
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instructions, speed off into the night, and proceed back to Browning, 

Montana.  That position is dangerous, uninformed, and completely 

contrary to law.   

 The DUI crime here began and was identified in Cut Bank, 

Montana, which is in Glacier County, but not on the Blackfeet Indian 

Reservation.  This case therefore could have been prosecuted in state 

court as well.  See, e.g., Mont. Code Ann. § 61-8-401(a).  Even if the 

crime only occurred on the Blackfeet Indian Reservation, and could not 

have been brought in state court, Glacier County Deputies are entitled 

to detain a tribal member until tribal law enforcement arrives, even if 

the case will only proceed in tribal court.     

In this case, law enforcement was called and dispatched.  Tribal 

status was unknown, and, prior to the stop, Augare had already 

travelled onto the Blackfeet Indian Reservation.  Deputies Connelly and 

Milender were entitled to stop Augare, even if on the reservation.  See, 

e.g., United States v. Patch, 114 F.3d 131, 134 (9th Cir. 1997) (allowing 

authorities to stop and determine tribal status).  After determining 

tribal status, and realizing that Augare was a tribal member, Glacier 

County was required to detain Augare until tribal officers arrived.  For 
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example, given the different jurisdictions on a reservation, tribal 

officers are allowed to detain non-Indians until Glacier County Sheriff’s 

Deputies arrive.  See, e.g., Duro v. Reina, 495 U.S. 676, 695 (1990) 

(“Tribal law enforcement authorities have the power to restrain those 

who disturb public order on the reservation, and if necessary, to eject 

them.  Where jurisdiction to try and punish the offender rests outside 

the tribe, tribal officers may exercise their power to detain the offender 

and transport him to the proper authorities.”), overruled on other 

grounds by 25 U.S.C. § 1301; Mont. v. Horseman, 866 P.2d 1110, 1115 

(Mont. 1993) (recognizing that tribal officer had inherent authority to 

stop and detain non-member Indian until state officer could be 

summoned); Bressi v. Ford, 575 F.3d 891, 896 (9th Cir. 2009) (“If the 

violator turns out to be a non-Indian, the tribal officer may detain the 

violator and deliver him or her to state or federal authorities.”).  The 

same principle applies to Glacier County Sherriff’s Deputies who detain 

Indians until Blackfeet Law Enforcement Services arrives.   

During contact with Augare, Glacier County Sheriff’s Deputies 

were acting in their official capacity as sworn peace officers, and any 

disregard of their direct commands amounts to Obstructing a Peace 
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Officer.  See, e.g., Mont. Code Ann. § 45-7-302(1).  Notably, “[i]t is no 

defense to a prosecution . . . that a peace officer was acting in an illegal 

manner, provided that the peace officer was acting under the peace 

officer’s official authority.”  Mont. Code Ann. § 45-7-302(2); see also 

Mont Code Ann. § 45-2-101(55) (“‘Peace officer’ means a person who by 

virtue of the person’s office or public employment is vested by law with 

a duty to maintain public order or to make arrests for offenses while 

acting within the scope of the person’s authority.”).  When the deputies 

approached Augare’s vehicle, they were investigating a crime that had 

occurred both on and off the reservation.  After ascertaining that 

Augare was a tribal member, they were at least required to detain him 

until Blackfeet Law Enforcement Services arrived, regardless of 

whether the case would only be prosecuted in tribal court.  If this were 

not the rule, then the deputies would be required to turn drunks loose 

on a U.S. highway, if those individuals were tribal members, and hope 

that the released drunks do not kill someone when returning home.  

The deputies were therefore acting within their official authority, and 

the law concerning obstruction, including the definition that deputies 

are peace officers, is properly assimilated under 18 U.S.C. § 13.     
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CONCLUSION 
 

 The defendant’s motion to dismiss for lack of jurisdiction should 

be denied.  

 DATED this 30th day of August, 2013. 
 
      MICHAEL W. COTTER 
      United States Attorney 
 
 
 

    /s/ Ryan G. Weldon         
      RYAN G. WELDON 
      Assistant U.S. Attorney 
      Attorney for Plaintiff  
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CERTIFICATE OF COMPLIANCE 
 

 Pursuant to Local Rule 7.1, this certifies that the body of the 

attached response contains 6,367 words, excluding the caption and 

certificate of compliance.  

      MICHAEL W. COTTER 
      United States Attorney 
 
 
  

    /s/ Ryan G. Weldon         
      RYAN G. WELDON 
      Assistant U.S. Attorney 
      Attorney for Plaintiff  
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