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INTRODUCTION 

This is an action for money damages against the United States, brought to redress gross 

breaches of trust by the United States.  This case concerns the United States’ failure to comply 

with its duty to provide the Hopi Tribe with adequate drinking water to support the purpose of 

the Hopi Reservation.  There can be no disagreement about the importance of access to safe 

drinking water.  Access to safe drinking water is an indispensable necessity in the arid 

reservation land that is home to the Hopi Tribe.  As acknowledged by the United Nations, “[t]he 

human right to water is indispensable for leading a life in human dignity.  It is a prerequisite for 

the realization of other human rights.”  United Nations Economic and Social Council, General 

Comment No. 15 (2002).  Without access to safe drinking water, life cannot exist. 

The role that United States plays with respect to Hopi water resources is far greater than a 

general trust relationship.  The United States is involved in every aspect of the Hopi Tribe’s 

access to water: reserving the homeland for the Hopi Tribe through the 1882 Executive Order as 

ratified by the Act of July 22, 1958, Pub. L. No. 85-547, 72 Stat. 403 (1958) – which includes 

reservation of sufficient water to support that homeland; representing the interests of the Hopi 

Tribe for more than three decades in water rights disputes; operating one of the largest water 

systems on Hopi Tribal lands; locating, designing, funding, installing and owning groundwater 

wells in the communities of Mishongnovi, Polacca, Sipaulovi, Shungopavi, and Keams Canyon, 

which are the villages affected by elevated levels of arsenic in their drinking water; operating 

federal facilities on the Hopi Reservation that rely solely on the water at issue in this case; as 

well as prescribing the standards for determining whether water from these wells may be safely 

consumed.  Moreover, the United States previously committed to participate in the Hopi Arsenic 

Mitigation Plan (“HAMP”), which would provide a safe and permanent water source to the 
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villages affected by arsenic contamination to address Safe Drinking Water Act (“SDWA”) 

violations the United States caused on the Hopi Reservation.  As the United States plays a central 

and pervasive role in the provision of drinking water for the Hopi Tribe, it cannot now disavow 

that obligation and ignore its duty to provide water to the Tribe that is safe for human 

consumption.   

The legal issue here is whether under the narrow circumstances presented, the United 

States’ actions on the Hopi Reservation have created a fiduciary responsibility, a breach of which 

warrants an award of damages.  The United States has moved to dismiss this case for lack of 

subject matter jurisdiction pursuant to Rule 12(b)(1) of the Rules of the United States Court of 

Federal Claims, arguing that it has no enforceable duty to provide suitable drinking water to the 

Hopi Reservation.  The United States’ position is directly contrary to established law, including 

cases decided by this Court and the United States Supreme Court.  United States v. White 

Mountain Apache Tribe, 537 U.S. 465, 477 (2003); Fort Mojave Indian Tribe v. United States, 

23 Cl. Ct. 417, 426 (1991).  As set forth below, the United States has exercised sufficient 

involvement in and control over the provision of water to the Hopi Reservation to create an 

enforceable duty, the breach of which warrants an award of damages.  This Court is the proper 

forum to hold the United States accountable to its commitments and responsibilities.  The United 

States’ arguments do not defeat this Court’s jurisdiction over the Hopi Tribe’s claims; thus the 

United States’ motion to dismiss must be denied. 

STATEMENT OF FACTS 

The United States and the Hopi Tribe agree on several of the underlying facts in this case.  

The parties agree that on December 16, 1882, President Chester A. Arthur established the 

Reservation in Northern Arizona “for the use and occupancy of the Moqui [Hopi] and such other 
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Indians as the Secretary of the Interior may see fit to settle thereon.”  Executive Order of Dec. 

16, 1882, Chester A. Arthur and Act of July 22, 1958, Pub. L. No. 85-547, 72 Stat. 403 (1958); 

Docket Number (“Dkt.”) 10 at 6 (citing I. Charles J. Kappler, Indian Affairs:  Laws and Treaties 

805 (1904)).  The parties likewise agree that the federal reserved water rights doctrine (also 

known as the Winters Doctrine) gives “the United States, on behalf of an Indian tribe, at least all 

of the appurtenant unappropriated waters necessary to accomplish the purposes for which the 

government created the reservation,” Dkt. 10 at 6 (citations omitted), and that the United States 

has in this case “claimed water rights on behalf of the Hopi Tribe in the ongoing Little Colorado 

River Adjudication in Northern Arizona.”  Id. at 6 (citing United States’ Second Amended 

Statement of Claimant on Behalf of the Hopi Tribe, Nov. 13, 2009).  Indeed, for over thirty years, 

the United States has represented the Hopi Tribe’s interests in ongoing water rights adjudications 

and negotiations and has contributed financial resources and high-level personnel to negotiate the 

resolution of the Tribe’s water rights.  Id. at 9.  The United States and the Hopi Tribe even agree 

that the HAMP is the best alternative to resolve the issue of the arsenic contamination plaguing 

the water systems on the Hopi Reservation.  See Declaration of Lionel Puhuyesva (“Puhuyesva 

Declaration”) ¶ 3 & Attachment A at p. 6. 

The United States likewise plays a central role in determining where and how access to 

water will be secured for the Hopi Tribe.  In the Navajo and Hopi Rehabilitation Act of 1950, 

Congress appropriated $2.5 million specifically for development of “[a]gency, institutional, and 

domestic water supply” for the Navajo and Hopi.  25 U.S.C. § 631(9).  Where to place 

groundwater wells on the Hopi Reservation, how to engineer and construct those groundwater 

wells, the hiring and payment of contractors to install those groundwater wells, and even the 

record keeping for those wells were functions of the federal government.  See Puhuyesva 
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Declaration Attachments C – H.  Wells serving the villages now affected by elevated levels of 

arsenic, specifically wells serving the communities of Mishongnovi, Polacca, Sipaulovi, 

Shungopavi, and Keams Canyon (collectively, the “Affected Villages”), were located, designed 

built, and owned by the United States.  Id. 

For example, a January 1984 well report for Mishongnovi-Sipaulovi #1 well lists the 

“Name of Person to Contact” concerning this well as “Indian Health Service-OEH, Field 

Engineer,” Puhuyesva Declaration ¶ 6 & Attachment C at 3, indicates the wells’ records were 

maintained by Indian Health Services (“IHS”), id., and a 1987 well investigation identifies the 

IHS as the “Customer” id. at 6.  The U.S. Public Health Service is listed as the “owner” of 

Polacca Well #5 and Polacca Well #6 in June 1986 when the wells were installed.  Id. ¶¶ 7, 8, & 

Attachments D – E.  Work to inspect Polacca Well #5 and Polacca Well #6 in June 1986 using 

video footage lists the “customer” as the U.S. Indian Health Service.   Id. Attachments D & E at 

4.  Documents recording pump tests of Polacca Well #5 and Polacca Well #6 in 1993 “to 

determine the existing capacity of the water supply system at Polacca Arizona” state that 

employees of the U.S. Department of Interior (“DOI”) Bureau of Indian Affairs (“BIA”) were 

responsible for the “data gathering and analysis.”  Id. Attachment E at 6-7.  The records for the 

installation and construction of Lower Sipaulovi #1 well were maintained by the U.S. DOI, and 

the U.S. Public Health Service is listed as the owner of this well at its installation in March 1978.  

Id. ¶ 9 & Attachment F.  Second Mesa Day School Well #2 was installed by the BIA, Branch of 

Plant Design and Construction in October 1968.  Id. ¶ 10 & Attachment G.  Installation of the 

Keams Canyon Well #2 was likewise a project conducted by the BIA, Branch of Plant Design 

and Construction, and the well log for the drilling of this well is a BIA, Branch of Plant Design 

and Construction well log. Id. ¶ 11 & Attachment H.  Most of the public water systems on the 
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Hopi Reservation were constructed with federal funds during the late 1950s through the early 

1980s, id. ¶ 4 & Attachment B at 3-2, and most of the arsenic-contaminated wells were located, 

designed, engineered, and installed during a time period prior to when the Hopi Tribe performed 

any such functions, id. ¶ 13. 

Congress has been abundantly clear about the need to provide safe water supply systems 

to Indian Tribes.  Indeed, Congress recognized that “Indian people suffer an inordinately high 

incidence of disease, injury, and illness directly attributable to the absence or inadequacy of” 

their access to safe drinking water.  25 U.S.C. § 1632(a)(2).  For that reason, Congress declared 

it “the policy of the United States, that all Indian communities and Indian homes, new and 

existing, be provided with safe and adequate water supply systems . . . as soon as possible.”  25 

U.S.C. § 1632(a)(5). 

The BIA and IHS have entire programs within their organizations that govern the 

construction and design of supply wells and the oversight and management of water supplies.  

The IHS identifies an objective of its program is to “assist American Indians and Alaska Natives 

to acquire an adequate, potable water supply and to encourage the continued use, operation and 

maintenance of the system.”  See Indian Health Manual, Part 3, Chapter 11 – Environmental 

Health, Section Q, www.ihs.gov/ihm/ (last visited March 29, 2013).  The BIA likewise has an 

entire branch dedicated to trust services and the oversight of tribal water resources. See BIA 

Branch of Water Resources, www.bia.gov/WhoWeAre/BIA/OTS/NaturalResources/Water/ 

index.htm (last visited March 29, 2013).  

The United States is also the authority that determines whether drinking water is safe for 

human consumption.  Pursuant to the Safe Drinking Water Act, 42 U.S.C. § 300g-1 and 40 

C.F.R. Part 141, the U.S. Environmental Protection Agency (“EPA”) establishes standards to 
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protect public health by limiting allowable levels of contaminants in drinking water.  Dkt. 1 ¶ 15.  

Effective January 23, 2006, EPA lowered the maximum contaminant level (“MCL”) for arsenic 

in drinking water to 10 micrograms per liter (µg/L).  Id. ¶ 16 (citing 40 C.F.R. § 141.6(j)); 40 

C.F.R. § 141.62(b)(16).  The water supply for the Affected Villages has consistently contained 

arsenic at levels exceeding this level.  Dkt. 1 ¶ 18.  Exceedances of the arsenic standard at the 

Affected Villages range from twice the limit to almost five times the limit.  Id.  Prolonged 

exposure to arsenic contamination causes bladder, lung and skin cancer, and may cause kidney 

and liver cancer.  Id. ¶ 19.  Arsenic harms the central and peripheral nervous systems, as well as 

heart and blood vessels, and causes serious skin problems.  Id.  Arsenic may also cause birth 

defects and reproductive problems.  Id.  The arsenic-contaminated water is currently the only 

source of drinking water for Tribe Members living in the Affected Villages.  Id. ¶ 20. 

Significantly, the United States makes actual use of some of the water in the Affected 

Villages.  BIA is the owner and operator of the Keams Canyon water system.  See Puhuyesva 

Declaration ¶ 12 & Attachment I at ¶ 185, Appendix D.  The system provides approximately 142 

active service connections including a BIA boarding school, police station, and IHS office 

buildings.  See id. ¶ 4 & Attachment B at 5-5.  The Bureau of Indian Education (“BIE”) owns 

and operates the First Mesa Elementary School, Second Mesa Day School, Hopi Day School, 

Hopi High School, and Keams Canyon Elementary School, see id. ¶ 12 & Attachment I at ¶ 16, 

Appendix C, schools that rely solely on the water from the Affected Villages’ water systems.  

Similarly, the IHS owns and operates IHS facilities, including a hospital and office buildings, 

which draw water from the Polacca water system – one of the water systems with elevated 

arsenic.  Id. ¶ 14; Declaration of Robert Marley (“Marley Declaration”) ¶¶ 4-8.  
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Cognizant of its responsibility to act, “the United States has been working to secure 

temporary and a more permanent alternative water supply source[] for the Hopi Villages.”  Dkt. 

10 at 2.  The BIA, which owns and operates the Keams Canyon water system, has been 

providing bottled water to Keams Canyon since November 2011, id., and has taken measures to 

treat the water from that water system to reduce arsenic levels and protect federal employees.  

Puhuyesva Declaration ¶ 3 & Attachment A.  At BIA facilities, students and visitors are also 

provided with treated or bottled drinking water, but only so long as they are on BIA property.  

Treatment of only some of the affected water – specifically the water in the workplaces of BIA 

employees—ignores the broader community problem as the Affected Villages’ systems remain 

untreated.  Unlike BIA employees, when Tribe members leave federal offices and schools and 

return to their homes in the Affected Villages, they have no alternative but to drink water they 

know to be unsafe (and have no other choice than to provide that water to their children in their 

own homes).  This duality serves as an ever-present reminder, exacerbates the fears and concerns 

of the Tribe members, and highlights the need for fast action to resolve this problem. 

Even the temporary measures that the United States has taken were only accepted “on an 

interim basis to the Keams Canyon Community, until the long-term remedy, the Hopi Arsenic 

Mitigation Project, or HAMP, becomes operational.”  Id. at 5.  As yet, however, the United 

States has not fully committed the necessary new well field to provide a safe drinking water 

source, leaving the Affected Villages without the quantity or quality of drinking water necessary 

to maintain the Hopi Reservation as a permanent homeland.  Dkt. 1 ¶ 33.  The United States’ 

breach of its obligations has caused, and will continue to cause, significant damage to the Hopi 

Tribe, damages which Plaintiff asks this Court to redress. 
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STANDARD OF REVIEW 
 

In ruling on a motion to dismiss for lack of jurisdiction, the Court must “view the alleged 

facts in the complaint as true, and if the facts reveal any reasonable basis upon which the non-

movant may prevail, dismissal is inappropriate.” Pixton v. B & B Plastics, Inc., 291 F.3d 1324, 

1326 (Fed. Cir. 2002).  The Court must deny such a motion “unless it is beyond doubt that the 

plaintiff can prove no set of facts which would entitle him to relief.”  Hamlet v. United States, 

873 F.2d 1414, 1416 (Fed. Cir. 1989).  “When determining whether subject matter jurisdiction 

exists in a particular action, this court must accept all facts as they are presented in the complaint 

as true and draw all reasonable inferences in plaintiff’s favor.”  Travelers Indem. Co. v. United 

States, 72 Fed. Cl. 56, 59 (2006).  As the United States acknowledges in its motion to dismiss, 

Dkt. 10 at 3-4, where subject matter jurisdiction is challenged, the plaintiff also has an 

opportunity to “come forward with evidence establishing the court’s jurisdiction” and “must be 

given an opportunity to be heard before dismissal is ordered.”  Reynolds v. Army & Air Force 

Exch. Serv., 846 F.2d 746, 748 (Fed. Cir. 1988).  If there is “any possible basis on which the 

non-movant might prevail, the motion must be denied,” W.R. Cooper Gen. Contractor, Inc. v. 

United States, 843 F.2d 1362, 1364 (Fed. Cir. 1988), because the “relevant issue in a motion to 

dismiss under RCFC 12(b)(1) is not whether a plaintiff will ultimately prevail but whether the 

claimant is entitled to offer evidence to support the claims.”  Carrington v. United States, 106 

Fed. Cl. 129, 132 (2012). 

ARGUMENT 
 

The Court of Federal Claims has jurisdiction over this matter pursuant to the Tucker Act, 

28 U.S.C. § 1491(a)(1), and its companion statute, known as the Indian Tucker Act, 28 U.S.C. 

§ 1505.  The Tucker Act unequivocally waives the United States’ sovereign immunity for an 
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award of damages upon proof of “any claim against the United States founded either upon the 

Constitution, or any Act of Congress or any regulation of an executive department, or upon any 

express or implied contract with the United States,” 28 U.S.C. § 1491(a)(1), and the Indian 

Tucker Act similarly waives the Unites States’ sovereign immunity for claims that “otherwise 

would be cognizable in the Court of Federal Claims if the claimant were not an Indian tribe,” 28 

U.S.C. § 1505; White Mountain Apache Tribe, 537 U.S. at 472.  The purpose of the Indian 

Tucker Act was to ensure the Hopi, like all tribes, “‘their fair day in court so that they can call 

the various Government agencies to account on the obligations that the Federal government 

assumed.’”  United States v. Mitchell (“Mitchell II”), 463 U.S. 206, 214 (1983) (quoting 92 

Cong. Rec. 5312 (1946)).  Indeed, Congress stressed that “‘[i]f we fail to meet these obligations 

by denying access to the courts when . . . fiduciary duties have been violated, we compromise the 

national honor of the United States.’”  Id. at 215 (quoting H.R. Rep. No. 1466, at 4). 

Under the Indian Tucker Act, the substantive right to be vindicated “must be found in 

some other source of law, such as ‘the Constitution, or any Act of Congress, or any regulation of 

an executive department,’” id. at 216 (quoting 28 U.S.C. § 1491), or may be based on “any 

express or implied contract with the United States,” id. at 218 (quoting 28 U.S.C. § 1491).  The 

source of substantive law “need not explicitly provide that the right or duty it creates is 

enforceable through a suit for damages,” United States v. Navajo Nation (“Navajo II”), 556 U.S. 

287, 290 (2009) (original emphasis); rather, it need only “fairly be interpreted as mandating 

compensation by the Federal Government for the damage sustained,” White Mountain Apache 

Tribe, 537 U.S. at 472 (citations omitted).  “This ‘fair interpretation’ rule demands a showing 

demonstrably lower than the standard for the initial waiver of sovereign immunity” provided by 

the Tucker Act, id., and “[w]hile the premise to a Tucker Act claim will not be ‘lightly inferred,’ 
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a fair inference will do,” id. at 473 (quoting Mitchell II, 463 U.S. at 218).  For recovery, “[i]t is 

enough then, that a statute creating a Tucker Act right be reasonably amenable to the reading that 

it” provides for a damages remedy.  Id. 

I. MITCHELL II CONFERS THIS COURT WITH JURISDICTION OVER CLAIMS 
BY INDIAN TRIBES WHERE THE UNITED STATES HAS A FIDUCIARY 
DUTY THAT CAN BE FAIRLY INTERPRETED AS MANDATING 
COMPENSATION 
 
The Supreme Court’s decisions in United States v. Mitchell, 445 U.S. 535 (1980) 

(“Mitchell I”) and Mitchell II “are the pathmarking precedents on the question whether a statute 

or regulation (or combination thereof) ‘can fairly be interpreted as mandating compensation by 

the Federal Government.’”  United States v. Navajo Nation (“Navajo I”), 537 U.S. 488, 503 

(2003) (citation omitted).  These cases articulate “when it is fair to infer a fiduciary duty 

qualifying under the Indian Tucker Act and when it is not.”  White Mountain Apache Tribe, 537 

U.S. at 473. 

In Mitchell I, the Supreme Court considered whether the Indian General Allotment Act of 

1887 (“GAA”) authorized an award of money damages against the United States for 

mismanagement of forests located on lands allotted to tribe members.  445 U.S. at 536.  The 

Supreme Court held that the GAA did not create private rights that were enforceable in a suit for 

money damages.  Navajo I, 537 U.S. at 504 (discussing Mitchell I).  In particular, the Supreme 

Court stressed that the GAA made “the Indian allottee, and not a representative of the United 

States, . . . responsible for using the land for agricultural or grazing purposes,” id., and also 

provided that “the allottee would occupy the land,” and that “the allottee, and not the United 

States, was to manage the land,” Mitchell I, 445 U.S. at 543.  Under the GAA, the United States 

held the land in trust “simply because it wished to prevent alienation of the land and to ensure 

that allottees would be immune from the state taxation.” Id. at 544.   Because the GAA did not 
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“‘authoriz[e], much less require[e], the Government to manage timber resources for the benefit 

of Indian allottees,’” the Supreme Court “held that the GAA established no right to recover 

money damages for mismanagement of such resources.”  Navajo I, 537 U.S. at 504 (quoting 

Mitchell I, 445 U.S. at 545).  The Supreme Court “left open, however, the possibility that other 

sources of law might support the plaintiffs’ claims for damages.”  Id.   

In Mitchell II, the Supreme Court reached the opposite result, holding “that a network of 

other statutes and regulations did impose judicially enforceable fiduciary duties upon the United 

States in its management of forested allotted lands.”  Id. at 504-05 (discussing Mitchell II).  “In 

contrast to the bare trust created by the [GAA],” the Supreme Court observed that “the statutes 

and regulations now before us clearly give the Federal Government full responsibility to manage 

Indian resources and land for the benefit of the Indians.”  Mitchell II, 463 U.S. at 224.  Under the 

statutes and regulations at issue, the United States assumed “elaborate control” over the tribal 

forests, id. at 225, and the DOI played a “pervasive” role, id. at 219, in “virtually every aspect of 

forest management,” id. at 220.   No single statute or regulation was determinative; rather, it was 

the network of statutes and regulations that “‘define[d] . . . [the] contours of the United States’ 

fiduciary responsibilities’ beyond the ‘bare’ or minimal level, and thus could ‘fairly be 

interpreted as mandating compensation’ through money damages if the Government faltered in 

its responsibility.”  White Mountain Apache Tribe, 537 U.S. at 474 (quoting Mitchell II, 463 U.S. 

at 224-26).  

These Supreme Court precedents thus provide a two-part test for determining whether the 

Court of Federal Claims has jurisdiction under the Indian Tucker Act.  First, the claimant “must 

identify a substantive source of law that establishes specific fiduciary or other duties, and allege 

that the Government has failed faithfully to perform those duties.” Navajo I, 537 U.S. at 506.  
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Such duties arise when a substantive source of law can be fairly read as imposing a legal 

obligation on the Government to maintain or restore the property held in trust for Indians.  

Mitchell II, 463 U.S. at 224; White Mountain Apache Tribe, 537 U.S. at 473; Fort Mojave Indian 

Tribe, 23 Cl. Ct. at 424. “If that threshold is passed, the court must then determine whether the 

relevant source of substantive law ‘can fairly be interpreted as mandating compensation for 

damages sustained as a result of a breach of the duties [the governing law] impose[s].’” Navajo I, 

537 U.S. at 506 (quoting Mitchell II, 463 U.S. at 219 (alteration in original)).  At the second 

stage, principles of trust law can be considered “in drawing the inference that Congress intended 

damages to remedy a breach.” White Mountain Apache Tribe, 537 U.S. at 477. 

The Supreme Court and the Claims Court have rejected the argument that the United 

States makes here, that “a plaintiff must identify [a] . . . source of law that contains a mandatory 

money mandating fiduciary duty.”  Dkt. 10 at 7; contra White Mountain Apache Tribe, 537 U.S. 

at 477; Mitchell II, 463 U.S. at 216-17; and Fort Mojave Indian Tribe, 23 Cl. Ct. at 426.  Instead, 

jurisdiction in the Court of Federal Claims is proper in the context of the Indian Tucker Act and 

breach of trust claims if the above standards are met.  See, e.g., Mitchell II, 463 U.S. at 224; see 

also White Mountain Apache Tribe, 537 U.S. at 474; Brown v. United States, 86 F.3d 1554,1560-

61 (Fed. Cir. 1996); Fort Mojave Indian Tribe, 23 Cl. Ct. at 426; Duncan v. United States, 667 

F.2d 36, 42-45 (Ct. Cl. 1981).  As the Supreme Court held, acceptance of the United States’ 

argument “would substitute a plain and explicit statement standard for the less demanding 

requirement of fair inference that the law was meant to provide a damages remedy for breach of 

a duty.”  White Mountain Apache Tribe, 537 U.S. at 477.  The Supreme Court rejected this 

argument, because it would not only “leave Mitchell II a wrongly decided case, for one would 

look in vain for a statute explicitly providing that inadequate timber management would be 
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compensated through a suit for damages[,] . . . [but also it] would read the trust relation out of 

Indian Tucker Act analysis. . . [because] if a specific provision for damages is needed, a trust 

obligation and trust law are not.”  Id. 

The Hopi Tribe’s claim meets the standards for jurisdiction in the Court of Federal 

Claims.  The degree of control and involvement by the United States in management of the Hopi 

Tribe’s water resources exceeds the Mitchell II test and elevates the Tribe’s claim beyond an 

allegation of a “bare” or “limited” trust.  See id. at 473.  Jurisdiction in this Court is well within 

the bounds articulated by the Supreme Court — indeed, the Hopi Tribe’s need for (and the 

United States’ obligation to provide) access to water that is fit for human consumption is far 

more compelling than the rights to timber revenues and restoration of historic property which 

this Court exercised jurisdiction over in the Mitchell II and White Mountain Apache Tribe cases. 

II. THE UNITED STATES HAS A FIDUCIARY DUTY TO PROVIDE DRINKABLE 
WATER TO THE HOPI TRIBE 

 
A. The United States Holds the Hopi Water Resources in Trust and Plays a 

Central Role in Providing Drinking Water to the Hopi Reservation 

In 1882, by Executive Order, President Chester Arthur set aside land in northeastern 

Arizona for the use and occupancy of the Hopi Tribe.  Dkt. 1 ¶¶ 13-14.  The 1882 executive 

order was later ratified by Congress for the use and occupancy of the Hopi Reservation to 

establish a permanent homeland for the Hopi people.  Id.  The Winters Doctrine provides that 

along with the land, the United States also reserved sufficient water to fulfill the purpose of the 

Reservation.  Winters v. United States, 207 U.S. 564, 576-77 (1908).  Indeed, the arid reservation 

land is valueless without water to sustain life.  Id. at 576; In re the General Adjudication of All 

Rights to Use Water in the Gila River System and Source, 989 P.2d 739, 746 (Ariz. 1999) (en 

banc).  Under the Winters Doctrine, the Hopi Tribe has a right to a sufficient amount of water to 

support the Reservation as a permanent homeland for the Hopi People.  Winters, 207 U.S. at 576-
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77.  This right applies to both surface water and groundwater, Cappaert v. United States, 426 

U.S. 128, 143 (1976), and requires both the quantity and quality of water to sustain a permanent 

homeland, Winters, 207 U.S. at 567, 576-77; United States v. Gila Valley Irrigation Dist., 920 F. 

Supp. 1444, 1455 (D. Ariz. 1996), aff’d, 117 F.3d 425 (9th Cir. 1997) (restricting use of 

upstream irrigation diversions to preserve water quality for the San Carlos Reservation).  These 

water rights are “real, existing rights.”  Fort Mojave Indian Tribe, 23 Cl. Ct. at 425.  The right to 

a certain quantity of water is inseparable from the right to water of adequate quality.1  Gila 

Valley Irrigation Dist., 920 F. Supp. at 1455.  For the Hopi Reservation to serve as a permanent 

homeland, the water that is provided for human consumption must actually be fit for that 

purpose. 

The United States plays an integral role in the water rights negotiations and adjudications 

between the Hopi Tribe, Navajo Nation, Arizona, and other water title holders.  Water rights 

adjudications and determinations place the Secretary of the Interior at the center of water rights 

issues. As set forth in Colorado River Water Conservation District v. United States, 424 U.S. 

800, 810-13 (1976), the United States becomes a part of any general stream adjudication to file 

and defend Indian reserved water rights.  For over thirty years, the United States has represented 

the Hopi Tribe’s interests in the ongoing water rights adjudications and negotiations and has 

contributed financial resources and high-level personnel to negotiate the resolution of the Tribe’s 
                                                            
1  The United States’ attempt to suggest that Gila Valley Irrigation Dist., 920 F. Supp. at 1445, 
was limited to a determination of how a junior appropriator’s conduct impacted the senior 
appropriator’s ability to use water downstream, Dkt. 10 at 10, reads that decision far too 
narrowly.  The Court expressly found that “injunctive relief is required to restore to the Apache 
Tribe water of sufficient quality to sustain” the historic uses of the reservation lands.  Id. at 1454-
55.  Likewise, Winters v. United States (the case that gave rise to the Winters Doctrine) stated 
that claim as one to preserve tribal water “undiminished in quantity and underteriorated in 
quality.”  207 U.S. at 567.  The United States has provided no authority for its implicit 
suggestion that the quality of water provided plays no role in determining whether the United 
States has met its trust obligations.   
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water rights.  Dkt. 10 at 6.  The United States has claimed water rights on behalf of the Hopi 

Tribe in the ongoing Little Colorado River Adjudication, see United States’ Second Amended 

Statement of Claimant on Behalf of the Hopi Tribe, November 13, 2009; see also 25 U.S.C. 

§ 175, and does not dispute the role that it plays as the Hopi Tribe’s water rights advocate, Dkt. 

10 at 6. 

The United States’ ongoing role in providing access to potable water is defined and 

described in a series of statutes and regulations that authorize these activities by the BIA and the 

IHS.  Federal statutes dictate that the Secretary of the Interior’s “proper discharge of the trust 

responsibilities of the United States shall include . . . [a]ppropriately managing the natural 

resources located within the boundaries of Indian reservations and trust lands,” 25 U.S.C. 

§ 162a(d)(8), which clearly includes water resources within that trust responsibility.  Moreover, 

Congress has declared it “the policy of the United States, that all Indian communities and Indian 

homes . . . be provided with safe and adequate water supply systems . . . as soon as possible.”  25 

U.S.C. § 1632(a)(5).  This policy was adopted with specific recognition that “Indian people 

suffer an inordinately high incidence of disease, injury, and illness directly attributable to the 

absence or inadequacy of such systems.”  Id. § 1632(a)(2).   

BIA has been conferred express authority over the “extension, improvement, operation, 

and maintenance of . . . development of water supplies,” 25 U.S.C. § 13 (emphasis added), and 

the IHS has likewise been ordered “to construct, improve, extend, or otherwise provide and 

maintain, by contract or otherwise, essential sanitation facilities, including domestic and 

community water supplies and facilities . . . for Indian homes, communities and lands,” 42 

U.S.C. § 2004a(a)(1) (emphasis added).  For actions on the Hopi Reservation, the Navajo and 

Hopi Rehabilitation Act of 1950 authorized and directed DOI to undertake improvements on 
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behalf of the Hopi Tribe.  25 U.S.C. § 631.  Congress specifically appropriated $2.5 million for 

the development of “[a]gency, institutional, and domestic water supply” for the Navajo and Hopi 

Tribes.  Id. § 631(9).  The Hopi Tribe had no control over how that money was to be spent; the 

Tribe was permitted to offer recommendations which were only incorporated into the projects 

when such recommendations were “feasible and consistent” as determined by the Secretary of 

the Interior.  25 U.S.C. § 638.   

As directed by these authorities, the actions of the United States have permeated the 

decisions about where and how to provide access to water on the Hopi Reservation.  The United 

States’ assertion that the Hopi Tribe has not raised “allegations regarding wrongful conduct by 

the United States that caused or has contributed to the level of arsenic (which is naturally 

occurring) in drinking water on the eastern side of the Hopi Reservation,” Dkt. 10 at 6, ignores 

that it is the United States that designed and constructed groundwater wells in the aquifers that 

have now been determined to have arsenic levels that are too high for human consumption.  In 

other cases, this Court has clearly held that where the United States “fell considerably short of 

providing sufficient water supplies” to Indian lands, Duncan, 667 F.2d at 45, and failed to 

“ensure a water supply sufficient to meet reasonable domestic needs,” id., the United States 

breached a trust obligation.2   

It was BIA and IHS that determined where to place and how to design and construct the 

Hopi Tribe’s supply wells.  Puhuyesva Declaration ¶¶ 6-11, 13-14 & Attachments C – H.  The 

                                                            
2  Duncan v. United States involved the United States’ failure to provide the Robinson Rancheria 
Indians in California with water systems that would allow them to be self-sufficient prior to 
termination of their racheria status under Pub. L. No. 85-671, 72 Stat. 619 (1958).  While that 
law is not at issue in the Hopi Tribe’s claim, the Court expressly rejected the Secretary of 
Interior’s argument (which the United States may make here) that because the statute provided 
Interior with “considerable discretion” and “Interior did provide some water and sewage 
facilities . . . therefore its actions were reasonable and not a breach of trust.”  667 F.2d at 44-45. 
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BIA hired and paid the contractors to install the wells and maintained the records.  Id.  The 

installation of these wells occurred during a time period before the Hopi Tribe had developed a 

water resources program or any environmental or land use requirements.  Id. ¶ 14.  Although 

discovery in this case has not yet commenced (and the Hopi Tribe has thus not obtained most of 

the records, many of which are within the possession of the United States), the documents 

attached as Attachments C – H to the Declaration of Lionel Puhuyesva and described above, 

supra at 3-5, clearly establish the pervasive control of federal agencies in locating, designing and 

constructing groundwater wells for the Affected Villages.  Federal agencies are identified as the 

owners of a number of the wells in the Affected Villages.  Id. ¶¶ 7, 8, 9 & Attachments D, E, & F 

(concerning Polacca Well #5, Polacca Well #6, and Lower Sipaulovi Well #1).  Federal agencies 

served as the point of contact for these wells, id. ¶ 6 & Attachment C (listing “Indian Health 

Service-OEH, Field Engineer” for Mishongnovi-Sipaulovi Well #1), and federal agencies 

directed the engineering, development, installation and testing of these wells, id. ¶¶ 7, 8, 10, 11 

& Attachments D, E, G & H (concerning Second Mesa Day School Well #2, Keams Canyon 

Well #2, Polacca Well #5 and Polacca Well #6).  The United States even administered the 

record-keeping for the installation and construction of these wells.  See Puhuyesva Declaration 

¶¶ 7-11 & Attachments D – H (records for Polacca #5, Polacca #6, Lower Sipaulovi #1, Second 

Mesa Day School #2 and Keams Canyon #2 maintained on federal forms). 

The United States’ pervasive involvement in securing access to drinking water for the 

Hopi Tribe is further reinforced by the fact that the United States operates one of the largest 

water systems on the Hopi Reservation (i.e., Keams Canyon).  BIA also operates the Hopi High 

School water system and Second Mesa Day School water system, both of which are impacted by 

the arsenic contamination.  Puhuyesva Declaration ¶ 12 & Attachment I at ¶ 185, Appendix D.  
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Furthermore, federal agencies use and rely on the water supply at Keams Canyon and Polacca for 

federal facilities on the Hopi Reservation.  In addition to the schools that the BIE owns and 

operates (e.g., First Mesa Elementary School, Hopi Day School, and Keams Canyon Elementary 

School, id. ¶ 12 & Attachment I at ¶ 16, Appendix C), the Hopi Health Care Center, which is an 

IHS facility, is located in Polacca and relies solely on the water from the Polacca Water System.  

As yet, the United States has not provided any treatment or an alternative water supply to address 

the arsenic contamination even at its own IHS facilities, including the Hopi Health Care Center 

that provides medical services for Tribe members.  Id. at ¶ 15.  One of the Polacca wells was 

installed in anticipation of the demand from a new IHS facility.  Id. ¶ 14; Marley Declaration 

¶¶ 4-8.   “As to the property subject to the Government’s actual use, then, the United States has 

not merely exercised daily supervision but has enjoyed daily occupation, and so has obtained 

control at least as plenary as its authority over the timber in Mitchell II.”  White Mountain 

Apache Tribe, 537 U.S. at 475. 

The wrong to the Hopi Tribe is compounded by the United States’ failure to make good 

on its commitment to the HAMP as settlement of Safe Drinking Water Act violations at one of 

its water systems on the Hopi Reservation.  As part of the Keams Canyon Public Water System 

Corrective Action Plan, the BIA committed, as an “Interim Solution,” to supply bottled water to 

Hopi Tribe members living in Keams Canyon and to operate a treatment system to remove the 

arsenic contamination from the water supply.  These temporary measures were only accepted “on 

an interim basis to the Keams Canyon Community, until the long-term remedy, the Hopi Arsenic 

Mitigation Project, or HAMP, becomes operational.”  Puhuyesva Declaration ¶ 3 & Attachment 

A at 5.  As such, the United States has expressly acknowledged its obligation to take further 

action to resolve the water issues facing the Affected Villages.  To date, the BIA has not 
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followed through with the covenants contained in the Corrective Action Plan with respect to the 

long term resolution to the arsenic contamination, and the United States suggestion that it will 

continue “voluntarily . . . exploring options to assist Hopi in securing funding to construct a new 

well-field along the Turquoise Trail and pipe water from this alternative cleaner water source,” 

Dkt. 10 at 2, does not discharge its duty. 

Given the above facts, the federal Government is wrong to assert that there isn’t “any 

action by the United States that has led to or contributed to the degradation of the drinking water 

on the Hopi Reservation.”  Dkt. 10 at 10.  The majority of the supply wells on the Hopi 

Reservation that have elevated levels of arsenic were located, designed, engineered and installed 

by the United States.  Puhuyesva Declaration ¶¶ 6-11, 13-14 & Attachments C – H.  The United 

States has failed to take action to replace the wells it installed or otherwise address the issue of 

high arsenic levels in these wells.  As this Court held in an analogous case concerning tribal 

water rights, “[a] fiduciary relationship necessarily arises when the Government assumes such 

elaborate control over . . . property belonging to Indians,” Fort Mojave Indian Tribe, 23 Cl. Ct. at 

427; see also Duncan, 667 F.2d at 44-45 (recognizing breach of trust where United States “fell 

considerably short of providing sufficient water supplies” to Indian lands).  This Court has 

jurisdiction under the Indian Tucker Act and is the correct forum for resolving this issue. 

B. The United States’ Central Role in Hopi Water Resources Creates an 
Obligation to Fulfill its Fiduciary Duty and Preserve the Trust Corpus 

The pervasive involvement in Hopi water resources discussed above creates an 

enforceable obligation under the first step for jurisdiction under the Indian Tucker Act.  Through 

the 1882 Executive Order and July 22, 1958 Congressional enactment, the Winters Doctrine, the 

statutes and regulations cited above, and the actions of federal agencies (in adjudication of water 

rights, engineering, constructing, owning and operating various wells and water systems, and the 
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actual use of the trust resources in the Affected Villages), the United States has undertaken a 

fiduciary role in administering the Hopi Tribe’s water resources.  In Mitchell II, the Supreme 

Court stated that  

A fiduciary relationship necessarily arises when the Government assumes such 
elaborate control over . . . property belonging to Indians.  All of the necessary 
elements of a common-law trust are present: a trustee (United States), a 
beneficiary (the Indian allottees), and a trust corpus (Indian timber, lands, and 
funds).  Where the Federal Government takes on or has control or supervision 
over tribal . . . properties, the fiduciary relationship normally exists with respect 
to such . . . properties (unless Congress has provided otherwise) even though 
nothing is said expressly in the authorizing or underlying statute (or other 
fundamental document) about a trust fund, or a trust, or fiduciary connection. 
   

Mitchell II, 463 U.S. at 225 (internal quotations omitted).  This fiduciary responsibility need not 

arise from a single source of substantive law, but rather may be based on “a network of . . . 

statutes and regulations . . . [that] impose judicially enforceable fiduciary duties upon the United 

States in its management” of tribal resources.  Navajo I, 537 U.S. at 504-05 (discussing Mitchell 

II, 463 U.S. at 224). 

In White Mountain Apache Tribe, the Supreme Court determined that the federal 

government’s management of tribal land went “beyond a bare trust and permits a fair inference 

that the Government is subject to duties as a trustee and liable in damages for breach.”  537 U.S. 

at 474.  At issue was the former military post of Fort Apache, which the United States held in 

trust for the White Mountain Apache Tribe.  The Supreme Court rejected the Government’s 

contention “that jurisdiction was lacking here because no statute or regulation cited by the Tribe 

could be fairly read as imposing a legal obligation on the Government to maintain or restore the 

trust property, let alone authorizing compensation for breach.”  Id. at 470.  While the statute 

there did not “expressly subject the Government to duties of management and conservation,” the 

Supreme Court nevertheless recognized that “[o]ne of the fundamental common-law duties of a 

Case 1:12-cv-00045-LB   Document 13   Filed 04/03/13   Page 26 of 43



21 
 

trustee is to preserve and maintain trust assets,” id. at 475, and that the Indian Tucker Act confers 

jurisdiction to address breach of those duties. 

In Fort Mojave Indian Tribe, this Court similarly held that the degree of the United 

States’ involvement with tribal water rights was sufficient to establish a fiduciary duty within 

this Court’s jurisdiction.  23 Cl. Ct. at 427.  This Court explained that the statutes and executive 

orders that created tribal reservations “had the effect of creating a trust arrangement pursuant to 

which the government held title to the Tribes’ water rights.”  Id. at 425.  The Court then 

concluded that “[w]here a trust relationship exists, the trustee has a duty to protect the trust 

property against damage or destruction.  He is obligated to the beneficiary to do all acts 

necessary for the preservation of the trust res . . . .”  Id. at 426 (quoting G. Bogert, The Law of 

Trusts and Trustees § 582 (2d ed. Revised 1980)); see also Restatement (Second) of Trusts § 176 

(1959).  As the Court explained, “[h]ere, the title to plaintiffs’ water rights constitutes the trust 

property, or the res, which the government, as trustee, has a duty to preserve.”  Fort Mojave 

Indian Tribe, 23 Cl. Ct. at 426.   

The United States’ obligation to provide the Hopi Tribe with suitable water to maintain 

its homeland on the Hopi Reservation cannot be distinguished from these precedents.  As set 

forth above, the United States has played a pervasive role for decades in the provision of 

drinking water for the Hopi Reservation.  Based on the federal establishment of the Hopi 

Reservation, the Winters Doctrine and the acknowledgement that without drinkable water, the 

Hopi Reservation would be “valueless” as a permanent homeland for the Hopi People, the 

United States has acquiesced to meet these obligations.  In the Act of July 22, 1958, Congress 

“declared [the Hopi Reservation] to be held by the United States in trust for the Hopi Indians.”  

The Act of July 22, 1958, Pub. Law No. 85-547, 72 Stat. 403 (1958); see also Dkt. 10 at 7 
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(admitting the existence of a trust relationship).  This declaration of the Hopi Reservation 

coupled with the Winters Doctrine, which reserves along with the land sufficient water to 

accomplish the purpose of the reservation, is directly analogous to the 1960 Act where Congress 

declared that the “former Fort Apache Military Reservation” would be “held by the United States 

in trust for the White Mountain Apache Tribe.”  White Mountain Apache Tribe, 537 U.S. at 469.  

Indeed, this Court has recognized that “the title to plaintiffs’ water rights constitutes the trust 

property, or the res, which the government, as trustee, has a duty to preserve.”  Fort Mojave 

Indian Tribe, 23 Cl. Ct. at 426. 

The United States is far beyond a “bare trust” relationship with respect to the Hopi 

Tribe’s water resources.  Not only do congressional enactments detail the Secretary of the 

Interior’s trust responsibilities to “manag[e] the natural resources located within the boundaries 

of Indian reservations and trust lands,” 25 U.S.C. § 162a(d)(8), “acquire . . . water rights . . . for 

the purpose of providing land for Indians,” 25 U.S.C. § 465, and declare it the policy of the 

United States to provide Indian communities “safe and adequate water supply systems . . . as 

soon as possible,” 25 U.S.C. § 1632(a)(5), but the Secretary of the Interior was specifically 

directed by Congress to develop “the resources of the . . . Hopi Indians,” 25 U.S.C. § 631, and 

Congress appropriated significant funds for, among other things, the express provision of 

“domestic water supply,” 25 U.S.C. § 631(9); see also 25 U.S.C. § 13 and 42 U.S.C. § 2004a 

(conferring additional authorities for development of Indian water supplies).   

The United States’ involvement concerning the Tribe’s water resources, i.e., the trust 

property, is “comprehensive,” Mitchell II, 463 U.S. at 209, 222, and “pervasive,” id. at 219.  

From the decree of water rights and procurement of the resources, to the investigation, study, 

engineering, design and implementation of water projects, to the operation of several of the water 
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systems and actual use of the water supply, and creation and enforcement of the drinking water 

standards, the United States is comprehensively involved in the Tribe’s water resources.  See 

supra 2-7 and 13-19.    

Significantly, jurisdiction in this Court does not depend on the Secretary of the Interior 

having ongoing management responsibility over the day-to-day administration of the alleged 

trust property; rather the test is whether the Secretary has sufficient control or supervision over 

the program. Brown, 86 F.3d at 1561.  Here, there can be no question this test is met.  The United 

States engineered and constructed the contaminated wells, and has failed to take action to 

address the problem it caused.  The United States’ pervasive role is more than sufficient to 

“support[] a fair inference” that provision of suitable drinking water to the Hopi Tribe “was 

incumbent on the United States as trustee.”  White Mountain Apache Tribe, 537 U.S. at 475.   

Moreover, as in Fort Mojave Indian Tribe, where the United States breached its fiduciary 

duty to the Tribe by failing to prudently secure the Tribe’s water rights, 23 Cl. Ct. at 425-27, the 

United States’ failure to provide suitable drinking water to meet the purpose of the Hopi 

Reservation is also a breach of its fiduciary obligation.  The arsenic contamination in the 

groundwater makes the wells and water systems unusable to the Hopi Tribe without treatment at 

additional expense; stated a different way, without treatment this water is lost to the Hopi Tribe.  

The United States cannot save its argument by suggesting that here its actions have been “totally 

discretionary” and “cannot possibly give rise to a breach of trust action.”  See Fort Mojave 

Indian Tribe, 23 Cl. Ct. at 426.  That argument has already been rejected by this Court in Fort 

Mojave Indian Tribe.  Indeed, this Court expressly recognized that where the government acts 

with respect to tribal water rights, “it does not follow that the government is free from 

accountability for its actions.”  Id.  In the same way that the United States’ failure to prudently 
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represent the Tribe’s interests in Fort Mojave Indian Tribe resulted in lost water rights, in this 

case, the Hopi Tribe cannot safely use the water from the arsenic-contaminated wells.  As this 

Court found in Fort Mojave Indian Tribe, such an outcome is a breach of trust that is addressable 

in this Court with an award of damages, id., because the arsenic-contaminated water cannot 

sustain the Hopi Reservation as a permanent homeland. 

The United States also benefits from its own actual use of the Tribe’s water resources on 

the Hopi Reservation.  The BIA owns and operates public water systems and is a supplier of 

water on the Hopi Reservation; BIE and IHS operate facilities on the Hopi Reservation that rely 

on these water resources.  Where resources held in trust for Indians are “subject to the 

Government’s actual use, then, the United States has not merely exercised daily supervision but 

has enjoyed daily occupation, and so has obtained control at least as plenary as . . . in Mitchell 

II,” White Mountain Apache Tribe, 537 U.S. at 475, giving rise to a breach of trust claim that is 

within the jurisdiction of this Court.  

When the U.S. EPA held the BIA and BIE accountable for providing water containing 

arsenic in excess of permissible levels on the Hopi Reservation, see Puhuyesva Declaration ¶ 12 

& Attachment I, it was the BIA’s own determination that the HAMP was the proper solution to 

the arsenic contamination endangering the Hopi people, see Puhuyesva Declaration ¶ 3 & 

Attachment A at 6.  Despite its commitment to address the issues concerning access to a safe and 

adequate water supply, however, the United States has stalled in its efforts to establish the new 

well field, leaving the Affected Villages without the drinking water necessary to maintain the 

reservation as a permanent homeland.  Dkt. 1 ¶ 33.  The United States should be required to meet 

this commitment.   
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Finally, the United States also plays an enforcement role when it comes to the Tribe’s 

water resources.  The EPA has determined that the water provided by the water systems in the 

Affected Villages is unfit for human consumption.  This places the Hopi Tribe in the impossible 

position of needing to meet standards that one arm of the United States government sets and 

oversees (i.e., the EPA) with water resources allocated to the Tribe by another arm of the United 

States (i.e., the DOI) and drawn from wells designed, installed, and in some cases operated on a 

daily basis by other agencies of the United States (i.e., the BIA and IHS).  From creation and 

defense of the water rights, to the construction of the infrastructure necessary to access the water 

resources, to the judgment and enforcement of the quality of the water, the United States has a 

far more comprehensive role than the “limited,” Mitchell I, 445 U.S. at 542, “bare,” Mitchell II, 

463 U.S. at 224, or “trust-in-name” only, White Mountain Apache Tribe, 537 U.S. at 473, 

circumstances that give rise to no enforceable duties.   

Here, through the Executive Order, Winters Doctrine, federal statutes and regulations, 

and the actions of federal agencies, the United States has undertaken “fiduciary responsibilities 

beyond the bare or minimal level, and thus could fairly be interpreted as mandating 

compensation through money damages if the Government faltered in its responsibility,” White 

Mountain Apache Tribe, 537 U.S. at 474 (quoting Mitchell II, 463 U.S. at 224-26) (internal 

quotations omitted), as it has in this case.  All of the necessary elements of a common-law trust 

are present in this case: a trustee (the United States), a beneficiary (the Hopi Tribe), and a trust 

corpus (water necessary to satisfy the purpose of the creation of the Hopi Reservation).  Mitchell 

II, 463 U.S. at 225.  As the Supreme Court has unequivocally held, when the United States 

assumes such an elaborate role over the trust property, “a fiduciary relationship necessarily 

arises,” id., and this Court has jurisdiction to address breach of the trust obligations.   
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III. THE NETWORK OF STATUTES AND REGULATIONS, PLUS THE UNITED 
STATES’ PERVASIVE INVOLVEMENT IN HOPI WATER RESOURCES, CAN 
FAIRLY BE READ AS MANDATING COMPENSATION FOR THE UNITED 
STATES’ BREACH OF ITS FIDUCIARY DUTY 

 
The Hopi Tribe’s claim also meets the Supreme Court’s second step for jurisdiction 

under the Indian Tucker Act.  With respect to the second step of the analysis, the Supreme Court 

has determined that if a network of statutes and regulations creates a fiduciary relationship 

between the United States and Indians then by implication those authorities may be read as 

mandating compensation for a breach of the fiduciary duty.  Mitchell II, 463 U.S. at 226.  “Thus, 

a claimant may be granted a right to recover damages by either express language or by 

implication.”  Begay v. United States, 16 Cl. Ct. 107, 121 (1987) (citing Mitchell II, 463 U.S. at 

217 n.16). 

Specifically, the Supreme Court explained that while a further source of law was 

necessary above that of a bare trust relationship to give rise to an enforceable duty, “once that 

focus was provided, general trust law was considered in drawing the inference that Congress 

intended damages to remedy a breach of obligation.”  White Mountain Apache Tribe, 537 U.S. at 

477.  Indeed, “[g]iven this duty on the part of the trustee to preserve [the] corpus, ‘it naturally 

follows that the Government should be liable in damages for the breach of its fiduciary duties.’” 

Id., 537 U.S. at 475-76 (quoting Mitchell II, 463 U.S. at 226).  It is not necessary to identify 

express language mandating a damage remedy for breach of the duty.  Instead, “[t]his Court and 

several other federal courts have consistently recognized that the existence of a trust relationship 

between the United States and an Indian or Indian tribe includes as a fundamental incident the 

right of an injured beneficiary to sue the trustee for damages resulting from a breach of the trust.”  

Mitchell II, 463 U.S. at 226.   
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In this action, the Hopi Tribe has established that a network of statutes and regulations 

create a trust relationship, the breach of which entitles the Hopi Tribe to recover the damages it 

has alleged.  As discussed above, supra at 13-19, “[b]ecause the statutes and regulations at issue 

in this case clearly establish fiduciary obligations of the Government in the management and 

operation of Indian lands and resources, they can fairly be interpreted as mandating 

compensation by the Federal Government for damages sustained.”  Mitchell II, 463 U.S. at 226.  

Upon establishing the fiduciary obligations, “it naturally follows that the Government should be 

liable in damages for the breach of its fiduciary duties.”  White Mountain Apache Tribe, 537 U.S. 

at 476.  

The cases upon which the United States relies do not compel a different result.  Perri v. 

United States involved a claim by a confidential FBI informant for compensation from the 

federal Assets Forfeiture Fund following a successful sting operation, 340 F.3d 1337, 1339 (Fed. 

Cir. 2003).  Eastport S.S. Corp. v. United States sought damages against the federal Maritime 

Commission under Section 9 of the Shipping Act when it blocked the sale of a former German 

merchant vessel following World War II.  372 F.2d 1002, 1005-07 (Ct. Cl. 1967).  These cases 

were not Indian Tucker Act cases, and the fact that none of the federal enactments in those cases 

was “money-mandating” does not alter the proper analysis of the Hopi Tribe’s Indian Tucker Act 

claim under Mitchell II and White Mountain Apache Tribe, discussed above.3 

                                                            
3     The United States’ reliance on Hughes Aircraft Co. v. Jacobson, 525 U.S. 432 (1999) and 
Sursely v. Peake, 551 F.3d 1351 (Fed. Cir. 2009) is even farther afield.   Sursely was not a 
Tucker Act Claim but rather an appeal from the decision of the Board of Veterans’ Appeals 
denying “more than one clothing allowance to a veteran suffering from multiple service-
connected disabilities requiring multiple orthopedic appliances,” 551 F.3d at 1353, and Hughes 
did not even involve claims against the United States, but was a class action against a private 
company for alleged violations of the Employee Retirement Income Security Act (“ERISA”), 
525 U.S. at 435. 

Case 1:12-cv-00045-LB   Document 13   Filed 04/03/13   Page 33 of 43



28 
 

North Slope Borough v. Andrus, 642 F.2d 589 (D.C. Cir. 1980), which was decided three 

years prior to the Supreme Court’s decision in Mitchell II, is similarly inapposite.  In North Slope 

Borough, the D.C. Circuit expressed its “confiden[ce] that the Secretary [of Interior] has fulfilled 

his trust obligation” to the Inupiat Eskimoes by complying with the Marine Mammal Act, the 

Endangered Species Act, the National Environmental Policy Act and the Outer Continental Shelf 

Land Act.  Id. at 611-12.  The federal activities in that case are in no way comparable to the 

situation here, where the United States designed and constructed wells that provide undrinkable 

water and violate standards set to protect public health. 

The United States also cannot avoid its trust obligations by suggesting that the Safe 

Drinking Water Act (“SDWA”), 42 U.S.C. § 1449, provides an alternative (and exclusive) 

remedy, Dkt. 10 at 12, and that the ruling in United States v. Bormes, --- U.S. ---, 133 S. Ct. 12 

(2012) forecloses jurisdiction here.  In Bormes, the Fair Credit Reporting Act (“FCRA”) 

provided a specific remedy in a particular forum for the precise claim that the plaintiff filed, but 

it was unclear whether “FCRA itself waives the Federal Government’s immunity to damages 

actions.”  Id. at 20.  The Supreme Court held that the plaintiffs could not “mix and match 

FCRA’s provisions with the Little Tucker Act’s immunity waiver to create an action against the 

United States.”  Id. at 19. 

That is not what is happening here.  Instead, as shown above, the Hopi Tribe has brought 

a breach of trust claim that is fully consistent with the Supreme Court’s precedents in Mitchell II, 

463 U.S. at 224-27, and White Mountain Apache Tribe, 537 U.S. at 473-75, alleging that the 

United States breached its duty under the Executive Order, the 1958 Enactment, the Winters 

Doctrine, 25 U.S.C. § 631, 25 U.S.C. § 175, 25 U.S.C. § 1632, 25 U.S.C. § 13, 42 U.S.C. 

§ 2004a, and the network of additional statutes and regulations that define the United States’ 
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trust obligations to provide sufficient water to sustain the Hopi Reservation.  While regulations 

enacted under the SDWA play a role by defining the quality of water that is safe for human 

consumption, the SDWA does not create an exclusive cause of action against the United States.  

Instead, SWDA § 1449(e) expressly states that “[n]othing in this section shall restrict any right 

which any person (or class of persons) may have under any statute or common law to seek 

enforcement of any requirement prescribed by or under this subchapter or to seek any other 

relief.”  42 U.S.C. § 300j-8(e). 

The United States has not raised (but could nonetheless not show) that “damages are 

inappropriate as a remedy” or that prospective relief is the “sole relief tailored to the situation” to 

correct the breach of trust.  White Mountain Apache Tribe, 537 U.S. at 478.  Any suggestion that 

the proper relief “should be an affirmative order to repair [the water systems] . . . is merely 

proposing the economic (but perhaps cumbersome) equivalent of damages,” Id. at 478, and an 

“injunction to toe the fiduciary mark in the future . . . would bar the courts from making the 

Tribe whole for deterioration already suffered, and shield the Government against the remedy 

whose very availability would deter it from wasting trust property in the period before a Tribe 

has gone to court for injunctive relief,” id. at 479 (citing  Mitchell II, 463 U.S. at 227 and 

Mitchell I, 445 U.S. at 550).  For these reasons, jurisdiction is proper in this Court to resolve the 

Hopi Tribe’s breach of trust claim.  

IV. NONE OF THE CASES CITED BY THE UNITED STATES CHANGES THE 
TWO-STEP ANALYSIS SET FORTH IN MITCHELL II OR DEPRIVES THIS 
COURT OF JURISDICTION 

 
The United States’ position in its motion to dismiss mischaracterizes the degree of 

control and the degree of involvement the United States has with respect to water issues on the 

Hopi Reservation.  The United States’ position also misstates the law.  The test is not that 
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“United States is liable for money damages relating to trust responsibilities ‘only to the extent it 

expressly accepts those responsibility by statutes,’” Dkt. 10 at 4 (quoting United States v. 

Jicarilla Apache Nation, --- U.S. ---, 131 S. Ct. 2313, 2325 (2011)), but rather whether the 

substantive law can fairly be read as imposing a legal obligation on the United States to maintain 

the trust property.  In fact, in White Mountain Apache Tribe, the Supreme Court expressly 

rejected this “explicit statement standard,” cautioning that the correct standard was “the less 

demanding requirement of fair inference that the law was meant to provide a damages remedy 

for breach of a duty.”  537 U.S. at 477.  Indeed, the Government’s position was expressly 

rejected because “if carried to its conclusion, it would read the trust relation out of Indian Tucker 

Act analysis.”  Id.  Moreover, Jicarilla Apache Nation is not relevant to the issue of an elevated 

fiduciary role based on the United States’ heightened degree of involvement.  Jicarilla concerns 

whether a common law fiduciary exception applies to prevent the United States from 

withholding attorney-client communications relating to the administration of tribal trusts, 131 S. 

Ct. at 2329-30, an issue that is simply not presented here.  

Nor do the Supreme Court’s decisions in Navajo I and Navajo II provide any analogy to 

the present case.  The statute at issue in Navajo I and II, the Indian Mineral Leasing Act 

(“IMLA”), was “designed to advance tribal independence, empower[] Tribes to negotiate mining 

leases themselves, and, as to coal leasing, assign[] primarily an approval role to the Secretary.”  

Navajo I, 537 U.S. at 494.  The operative language in IMLA provides “Indian tribes . . . may, 

with the approval of the Secretary . . . lease their land for mining purposes.”  Id. at 494 (quoting 

25 C.F.R. § 211.2 (1985).  The statute was “aimed to foster tribal self-determination by giving 

Indians a greater say in the use and disposition of the resources found on Indian lands,” id. 

(internal citations omitted), and providing “Tribes, not the Government, the lead role in 
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negotiating mining leases with third parties.”  Id. at 508.  The Secretary’s role was merely to 

provide approval over leases for their land for mining purposes.  Id. at 494. This is different from 

the Hopi Tribe’s water resources which, as recognized in Fort Mojave Indian Tribe, exist under a 

trust arrangement that requires the United States to “perform all acts necessary” to preserve tribal 

water resources.  23 Cl. Ct. at 426.  The statutory provisions in the Navajo cases assigned the 

Secretary of the Interior “no managerial role over [the alleged trust property]; they did not even 

establish the ‘limited trust relationship’ that existed under the law at issue in Mitchell I.”  White 

Mountain Apache Tribe, 537 U.S. at 481 (Ginsburg, J., concurring) (emphasis added).  The 

opposite is true in this case. 

Blackfeet Housing v. United States, 106 Fed. Cl. 142 (2012), likewise does not foreclose 

the Hopi Tribe’s claim.  Blackfeet involved a housing plan that was “locally driven” and “the 

responsibility of the recipient of those funds to provide for the maintenance and operation of the 

housing.”  Id. at 151.  Not only was the Blackfeet Tribe acting at its own behest without the 

United States’ involvement, but the Blackfeet even disregarded the advice and suggestions 

offered by the federal agency.  Id. at 143-144. 

Nor can the Hopi Tribe’s claim be compared to Shoshone-Bannock Tribes v. Reno, 56 

F.3d 1476, 1480 (D.C. Cir. 1995), which sought damages for water rights beyond the boundaries 

of a Reservation.  In fact, in Shoshone, the off-reservation water rights were not even recognized 

as being held in trust for the Tribe by the United States.  Id. at 1483.  Because the “Tribes’ claim 

to a water right . . . did not pertain to land within its Reservation boundaries nor, so far as we can 

tell, did the claim derive from the government’s withdrawal of land from the public domain and 

its reservation for a particular purpose,” id. at 1480, the court could not “force the United States 
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to pursue this claim on the Tribes’ behalf,” id.  Never at issue in Shoshone were any claims of a 

heightened role or elevated fiduciary duty that is present in this case. 

The United States’ reliance on Salt River Pima-Maricopa Indian Community v. United 

States, 26 Cl. Ct. 201 (1992) and Grey v. United States, 21 Cl. Ct. 285 (1990) is similarly 

misplaced.  In that set of cases, the Court of Claims decided the issue of the United States’ 

obligations pursuant to the bare trust responsibility.  The Hopi Tribe’s claims are not based on a 

bare trust argument but rather on the network of statutes and regulations and the heightened 

involvement and control that triggers an elevated fiduciary duty in Mitchell II.  Salt River and 

Grey do not address the question presented by the facts specific to the United States’ actions on 

the Hopi Reservation, and they are inapposite because the United States had complied with its 

obligation to the Salt River Pima-Maricopa Indian Community by providing the Tribe with its 

reserved water to the delivery points.  Grey, 21 Cl. Ct. at 293-94.  

Finally, the United States’ blithe observation that a trustee “is not an insurer of trust 

property,” quoted from United States v. Mason, 412 U.S. 391, 398 (1973), does not absolve it of 

responsibility in this case.  In Mason, the trustee “acted with the requisite care and prudence” in 

following Supreme Court precedent and paying inheritance taxes on behalf of Osage Indians.  Id. 

at 400.  In contrast, the United States has failed to exercise the requisite care and skill, id. at 399, 

in discharging its responsibilities to the Hopi Tribe by engineering and constructing groundwater 

wells in arsenic-contaminated aquifers, supra at 3-5, and failing to follow through on its 

commitment to provide a safe and adequate water supply, supra at 7, once the contamination 

became known.  Indeed, the present case is much more analogous to White Mountain Apache 

Tribe, where the Supreme Court held the United States was liable for the $14 million in costs to 

rehabilitate the Fort Apache buildings that had fallen into disrepair in accordance with standards 
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for historic preservation, id. at 469, 470 n.2.  Similarly, here this Court must exercise its 

jurisdiction because the United States has “faltered in its responsibility,” id. at 474, to provide 

drinking water that is both sufficient and safe to sustain the Hopi Reservation. 

V. DISMISSAL SHOULD NOT BE CONSIDERED WITHOUT FURTHER 
EXPLORATION OF THE JURISDICTIONAL FACTS 

 
The United States has brought its motion to dismiss at the outset of this case, arguing that 

this Court has no jurisdiction to resolve the Hopi Tribe’s claim.  In response, the Hopi Tribe has 

demonstrated that the United States exercised significant control over the Hopi Tribe’s water 

rights and access to water resources, which are essential to sustain life on the Hopi Reservation. 

As shown above, a network of federal enactments, including the Executive Order, Congressional 

Enactment of 1958, the Winters Doctrine, 25 U.S.C. § 631, 25 U.S.C. § 175, 25 U.S.C. § 1632, 

25 U.S.C. § 13, 42 U.S.C. § 2004a, and federal regulations defining the role of the United States 

concerning Hopi water resources give rise to trust obligations, which this Court has jurisdiction 

to enforce. 

Moreover, the Hopi Tribe has sought to establish the comprehensive role that the United 

States has played by producing documents that demonstrate the decisions concerning where to 

place groundwater wells on the Hopi Reservation, how to engineer and construct those 

groundwater wells, which contractors to hire to install those groundwater wells, and even the 

record keeping for those wells were functions of the federal government.  See supra at 3-5.  At a 

bare minimum, on the present record, the Hopi Tribe has established its entitlement to a “fair day 

in court so that [it] can call the various Government agencies to account on the obligations that 

the Federal government assumed,” Mitchell II, 463 U.S. at 214, and “offer evidence to support 

the claims” it has raised, Carrington, 106 Fed. Cl. at 132.   
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However, unlike the cases upon which it relies, the United States’ jurisdiction challenge 

has not arisen after discovery on summary judgment (see Docket for United States v. Navajo 

Nation, Case No. 1:93-cv-00763-LMB (Fed. Cl.) at min. entry 5/4/99 (decided on a motion for 

summary judgment after more than five years of discovery), id. at ECF No. 56 (after production 

of documents), id. at ECF No. 12 (after responses to interrogatories), and id. at ECF No. 93 

(taking of depositions)), or, as in the Mitchell timber cases, on a motion to dismiss “[s]ix years 

after the suits were filed.”  Mitchell II, 463 U.S. at 210.  Instead, discovery has not yet 

commenced in this action.  The Hopi Tribe is certain that the United States has control over 

records and witnesses that more fully demonstrate the significant level of federal involvement in 

constructing the groundwater wells in areas with elevated arsenic and delivering water that 

cannot be safely consumed.  To the extent that the Court is not fully persuaded of its jurisdiction 

to correct this gross breach of trust, the Hopi Tribe respectfully requests jurisdictional discovery 

so that it may have access to the records and witnesses with knowledge of these federal 

activities, to more fully document the failures of the federal government in performing its trust 

obligations concerning Hopi water resources. 

This Court has clearly recognized “that there are occasions when it is appropriate to 

conduct discovery when jurisdictional facts are in dispute.”  Samish Indian Nation v. United 

States, No. 02-1383 L, 2006 WL 5629542, at *4 (Fed. Cl. July 21, 2006).  Such a request may be 

properly granted  

where the merits of a case are inextricably interwoven with the facts necessary to 
establish jurisdiction, or where the truth of the jurisdictional facts is disputed, or 
where only additional discovery can uncover necessary jurisdictional facts, or 
where the jurisdictional attack is based on matters outside the pleadings. 
 

E. Trans-Waste of Md., Inc. v. United States, 27 Fed. Cl. 146, 148 n.1 (1992).  If the Court is not 

yet prepared to deny the United States’ motion outright, then it should authorize jurisdictional 
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discovery and supplemental briefing once the jurisdictional discovery is completed.  The Rules 

of the United States Court of Federal Claims provides that “[f]or good cause, the court may order 

discovery of any matter relevant to the subject matter involved in the action,” RCFC 26(b)(1) 

(emphasis added), and this Court has specifically applied this rule in cases under the Indian 

Tucker Act to allow jurisdictional discovery to proceed.  See Samish Indian Nation, 2006 WL 

5629542, at *4.   

The Hopi Tribe respectfully submits that the merits of its claim are inextricably 

interwoven with the facts necessary to establish jurisdiction.  The jurisdictional question whether 

the United States has a trust obligation in this case, and the merits determination whether the 

United States has breached that trust obligation, are clearly interconnected and cannot be 

conveniently separated.  Moreover, to the extent that the United States disputes the factual 

materials tendered by the Tribe, such factual disputes must be resolved through further 

discovery.  Additional discovery will likely uncover further evidence that jurisdiction is proper in 

this Court for this matter.  For these reasons, the Hopi Tribe requests an order authorizing 

jurisdictional discovery if the Court is not fully persuaded of its jurisdiction over this matter. 

CONCLUSION 

For the foregoing reasons, the United States’ Motion to Dismiss must be denied.  

 
REQUEST FOR ORAL ARGUMENT 

 
Plaintiff respectfully requests oral argument on the Defendants’ Motion.  See Rules of the 

United States Court of Federal Claims, Rule 20(c). 
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     HUNSUCKER GOODSTEIN PC 
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