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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTERICT OF MONTANA 

GREAT FALLS DIVISION 

________________________________________________________________ 

 

UNITED STATES OF AMERICA,  ) 

 

    Plaintiff,  )    Case No.  MJ  13-25-GF-RKS 

 

           v.    ) 

                     DEFENDANT’S BRIEF IN  

SHANNON JAMES AUGARE,  )    SUPPPORT OF HIS MOTION 

            TO DIMISS FOR LACK OF 

    Defendant.  )    FEDERAL JURISDICTION 

__________________________________________________________________ 

 

 COMES NOW the Defendant Shannon James Augare, by and through 

counsel, and hereby respectfully submits his brief in support of his Motion to 

dismiss all charges in this matter for lack of federal jurisdiction, as follows: 

    FACTUAL BACKGROUND 

 The Defendant Shannon Augare has been charged in this Court with three 

separate misdemeanor offenses: obstructing a peace officer; reckless driving and 

driving while under the influence of alcohol.    The charges arise out of an incident 
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which is alleged to have occurred on U.S. Highway 2 on the Blackfeet Indian 

Reservation on the 26
th

 day of May, 2013. 

 The jurisdictional basis for each charge is Title 18, Section 1152 of the 

United States Code (the General Crimes Act) and Title 18, Section 13 of the 

United States Code (the Assimilative Crimes Act) assimilating Section 45-7-302(1) 

of the Montana Code Annotated (Crimes/Offenses Against Public Administration) 

and Sections 61-8-301(1)(a) and 61-8-401(1)(a) of the Montana Code Annotated 

(Traffic Regulation). 

 Defendant Shannon Augare is an enrolled member of the Blackfeet Indian 

Tribe and is currently a sitting member of the Blackfeet Tribal Business Council.   

Augare is also an elected member of the Montana State Senate.   The alleged 

offenses occurred within the exterior boundaries of the Blackfeet Indian 

Reservation and are subject to the jurisdiction of the Blackfeet tribe. 

 While no charges were ever filed in the Blackfeet Tribal Court, the Tribe 

retains the right to bring any possible charges.  Indeed, no attempt was ever made 

by the Blackfeet Tribal Prosecutor’s office or any Tribal police officer to file any 

charge against the Defendant in the Blackfeet Tribal Court arising out the 

underlying May 26 incident or from any action thereafter.   No tribal law 

enforcement officer, including the Tribal prosecutors and the Tribal police, has 

ever claimed that the Defendant or anyone else threatened their job if the person 

Case 4:13-mj-00025-RKS   Document 12   Filed 08/16/13   Page 2 of 28



3 
 

attempted to arrest or file charges against the Defendant in the Blackfeet Tribal 

Court.  Nor did the Defendant ever ask any officer or the Blackfeet Tribal 

Prosecutor not to file any charges against him in the Blackfeet Tribal Court 

stemming from the May 26 incident. 

 Count I of the Information alleges that Defendant Augare obstructed a peace 

officer, a Glacier County Sheriff’s officer who is also a Blackfeet Tribal Member, 

in violation of MCA Section 45-7-302(1).   Section 7 of Title 45 of the Montana 

Code Annotated is entitled “Offenses against public administration”.   Counts II 

and III of the Information charge Defendant Augare with Driving under the 

influence of alcohol in violation of MCA Section 61-8-401(1)(a) and reckless 

driving in violation of MCA Section 61-8-301(1)(a) both as assimilated by 18 

U.S.C. Sections 13 and 1152.  Title 61 of the Montana Code Annotated is entitled 

Motor Vehicles and Section 8 of Title 61 of the Montana Code Annotated is 

entitled “Traffic Regulation”.   The Defendant has thus been charged with offenses 

alleging violation of laws related to public administration and motor vehicle traffic 

regulation. 

 The Blackfeet Tribe has its own Law and Order Code, including its own 

laws regulating criminal conduct and for traffic regulation and control.    Chapter 5 

of the Blackfeet Law and Order Code is entitled, “Offenses”.   Part IV of Chapter 5 

of the Blackfeet Law and Order Code is entitled, “Offenses against Administration 
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and Order”; Section 12 of Part IV, Chapter 5 of the Blackfeet Law and Order Code 

is entitled “Obstructing Justice”, and Section 14 is entitled “Threatening a Public 

Official”.     Section 14, Part IV of Chapter 5 of the Blackfeet Law and Order Code 

reads in pertinent part: 

  1.  Any person commits the offense of obstructing a peace officer 

       or public servant if he knowingly obstructs, impairs or hinders the  

       enforcement of the law, the preservation of the peace, or the   

       performance of a governmental function. 

  

  2.   It is no defense to a prosecution under this section that the peace  

        officer was acting in an illegal manner, provided he was acting  

        under color of his official authority. 

 

Blackfeet Law and Order Code, Chapter 5, Part IV, Sec. 14. 

  

 Pursuant to Blackfeet Tribal Resolution No. 113-79, the Blackfeet Tribe has 

adopted the Traffic regulation of the Montana Code Annotated related to Traffic 

Regulation, including 61-8-401 (driving under the influence) and 61-8-301 

(reckless driving) as Blackfeet Tribal law. Defendant’s Exhibit A, Blackfeet Tribal 

Res. No. 113-79, adopting Montana Code Annotated Sections as Blackfeet Tribal 

law.   Blackfeet members and all other Indians violating these laws are charged in 

the Blackfeet Tribal Court if the evidence supports such charges.   See Defendant’s 

Exhibit B, Blackfeet Tribal Court Traffic Offense Statistics for 2010 through 2012, 

and Affidavit of Lynn Little Plume, Blackfeet Tribal Court Administrator,  

 As hereinafter set forth, there is no jurisdiction pursuant to Title 18 Sections 

1152 and 13 of the United States Code to prosecute the Defendant,  an enrolled 
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Blackfeet Tribal member, for alleged victimless misdemeanor offenses committed 

within the exterior boundaries of the Blackfeet Indian Reservation,  by assimilating 

Montana law.     The assertion of Federal criminal jurisdiction in this case is not 

supported by the statutes relied upon by the Government or by the current and 

long-standing Federal policy of all three branches of the Federal government.     

This unprecedented attempt at a significant extension of Federal criminal 

jurisdiction in Indian Country must be rejected as an unwanted and unwarranted 

intrusion in tribal self-government.   

       LAW AND ARGUMENT 

 While Congress has broad power to regulate criminal conduct on Indian 

Reservations, Congress has not authorized federal courts to assume criminal 

jurisdiction over misdemeanor victimless crimes committed by Indians on an 

Indian Reservation by Indians.    Any statutes enacted by Congress regarding 

Indians must be construed accordingly, including deference to long-standing 

federal policies promoting Tribal self-government and, more recently, policies 

specifically promoting  the development of tribal justice systems. 

 On these facts, there is no federal criminal jurisdiction over any of the 

charges filed against the Defendant.   While Section 1152 of Title 18 the United 

States Code is one of the specific federal laws regulating criminal conduct in 

Indian Country and Title 18, Section 13 of the United States Code is one of the 
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general laws of the United States made applicable to Indian country, use of 18 

U.S.C. Sec. 1152 to assimilate state law to prosecute misdemeanor offenses which 

are defined and punishable under Blackfeet Tribal law, is not consistent with either 

the language, history or purpose of either law. 

 The unprecedented assertion of federal criminal misdemeanor jurisdiction 

represented by the charges in this case, is a direct and unwarranted intrusion on the 

right of Tribal self-government.      Indian tribes have long been recognized as 

having inherent authority to exercise criminal jurisdiction over all Indians.   The 

exercise of federal jurisdiction in this case is an unnecessary invasion of Tribal 

sovereignty and may potentially result in the complete evisceration of tribal 

criminal jurisdictional authority.  Applying the entire body of state victimless 

criminal law to the conduct of Indians within their Reservations would render 

tribal criminal justice systems meaningless and ineffective, and it would subject 

Indians to an entire body of state law in direct contravention of the concept of 

tribal self-government. 

 No federal policy supports the extension of federal criminal misdemeanor 

jurisdiction in this case.   Instead, the exercise of federal criminal jurisdiction in 

this case is contrary to long-standing federal policy of all branches of the Federal 

government, including the Executive Branch as represented by the Department of 

Justice. 
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 If successful, the United States decision to bring this federal criminal 

misdemeanor prosecution has the potential for turning this Court into a Court of 

Indian Offenses, with Indians from all the Federal District’s Tribes traveling to 

Great Falls for trial, along with the required commitment of Federal judicial and 

law enforcement resources. 

 A.   Backdrop of Tribal Sovereignty. 

 The Federal Government has long recognized that Indian Tribes still possess 

aspects of inherent sovereignty including the power to exercise criminal 

jurisdiction over all Indians within their territory.  United States v. Wheeler, 435 

U.S. 313, 322-323 (1978).    Indian Tribes still possess those aspects of sovereignty 

not withdrawn by treaty, statute of congress, or by implication of their status 

dependent domestic nations.   United States v. Wheeler, 435 U.S. at 323, citing 

Oliphant v. Suquamish Indian Tribe, 435 U.S. 191 (1978). 

 In the early history of the Federal-Tribal relationship, Tribal criminal 

jurisdiction over offense committed by Indians in Indian Country was considered 

to be absolute.   See Ex Parte Crow Dog, 109 U.S. 556 (1883); Talton v. Mayes, 

163 U.S. 376 (1896).   In order to cure what it perceived to be gaps in the criminal 

laws relating to Indians and Indian County, Congress sought to clarify federal 

criminal law and remedy any deficiencies.     

Case 4:13-mj-00025-RKS   Document 12   Filed 08/16/13   Page 7 of 28



8 
 

 The earliest congressional enactments were related to the prosecution of 

non-Indians for crimes committed within Indian Country.  Congress thus enacted 

the predecessor statutes to the present General Crimes Act, 18 U.S.C. Sec. 1152  as 

a mechanism to prosecute non-Indian offenders in Indian Country and to prosecute 

Indians for some crimes against Indians or for crimes which constituted general 

laws of the United States.  18 U.S.C. Sec. 1152; Cohen’s Handbook on Federal 

Indian Law, 1982 Ed., pgs. 287-298.   For this reason, in deference to tribal 

sovereignty, crimes committed by one Indian against the person or property of 

another Indian and crimes by an Indian which had already been punished by the 

law of the tribe, were expressly omitted from federal jurisdiction under 18 U.S.C. 

Sec. 1152. 

 The other major congressional statute which actually  divested tribes of 

criminal jurisdiction was  the Major Crimes Act, 18 U.S.C. Sec. 1153.    The Ninth 

Circuit has described these statutes as representing a balance between competing 

federal interests and “the sovereignty interests of tribes” in prosecuting offenses 

committed in Indian Country.   United States v. Begay, 42 F.3d 486, 488 (9
th
 Cir. 

1994). 

 When Tribes adopted constitutions pursuant to the Indian Reorganization 

Act of 1935, 25 U.S.C. Sec.  467, the United States recognized inherent rights of 

Tribal self-government.  In a Solicitor’s Opinion accompanying the passage of the 
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act, the Executive Branch took the position that Federal law only allowed for the 

prosecution of an Indian (for other than the major crimes and specific “reservation 

offenses”), if the crime was against the person or property of a non-Indian.  See. 

Powers of Indian Tribes, Decisions of the Department of the Interior, Vol. 55, pg. 

14, October 25, 1934. 

 In the exercise of its sovereignty, the Blackfeet Tribe adopted its 

Constitution in 1935, including Article VI, Sec. 1(k), empowering the Tribal 

Council to enact ordinances for public safety and to create courts for the 

punishment of individuals violating those ordinances.  See Blackfeet Constitution, 

Article VI, Sec. 1(k).   In 1967, the Blackfeet Tribe adopted its first full Law and 

Order Code, which as amended, still is used today.  In the further exercise of its 

sovereignty, the Tribe has enacted a criminal code (Chapter 5 of the Blackfeet Law 

Order Code) which includes offense involving obstructing a peace office, which 

are against the public administration of the Blackfeet Tribe, and a traffic code 

which merely adopts Montana State traffic regulation and corresponding offenses. 

 More recently, Congress expressly affirmed Indian tribes’ inherent power of 

self-government in criminal matters in the 1991 amendments to the Indian Civil 

Rights Act.   Title 25 U.S.C. Section 1302(2), as amended by the Act of October 

28, 1991, 105 Stat. 646, now reads:  “[P]owers of self-government’ means and 

includes all governmental powers possessed by an Indian tribe, executive, 
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legislative and judicial, and all offices, bodies and tribunals by and through which 

they are executed, including courts of Indian offenses; and means the inherent 

powers of Indian tribes, hereby recognized and affirmed, to exercise criminal 

jurisdiction over all Indians.”   See United States v. Lara, 541 U.S. 193 

(2004)(upholding the amendments to the Indian Civil Rights Act and affirming that 

the inherent powers of Indian tribes included the right of criminal prosecution of 

all Indians in tribal forums). 

 Up until the filing of this action, the United States has made no effort 

prosecute Indians (or non-Indians) in Federal Court for misdemeanor victimless 

crimes, such as the one charged in this case, occurring within the Blackfeet Indian 

Reservation.   This case is a first in terms of the modern history of the Blackfeet 

Tribal Court and federal criminal jurisdiction.   It would appear that no federal case 

of similar a similar nature, charging a tribal defendant with similar misdemeanor 

victimless crimes assimilated pursuant to state law, has ever been brought in the 

federal court.    No prior similar case has been found or reported.  

 It is against this backdrop of tribal sovereignty over criminal offenses 

committed by Indians within the Blackfeet Indian Reservation, that United States 

now seeks to make an unprecedented and unwarranted extension of federal 

criminal jurisdiction over victimless misdemeanor offenses committed by Indians 

within the Blackfeet Reservation. 
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 B.  Rules of Statutory Construction. 

 United States v. Errol, Jr., 293 F.3
rd

 1159 (9
th

 Cir. 2001) the Ninth Circuit 

Court of Appeals applied rules of construction to determine that the Federal Court 

lacked jurisdiction under 18 U.S.C. Sec. 1153 to adjudicate an Indian juvenile as 

juvenile delinquent for having committed the offense of burglary of a government 

facility under the Major Crimes Act.   Errol was charged under 18 U.S.C. Sec. 

1153 with burglary for apparently breaking into a BIA building on the Fort Peck 

Indian Reservation. 

 The issue was whether the federal government was a “person” within the 

meaning of 18 U.S.C. Sec. 1153(a).   Applying the rule of lenity and the rule of 

construction involving Indian tribes that ambiguous statutes should be construed 

liberally in favor of Indians, the Ninth Circuit found, contrary to the government’s 

arguments, that the word “person” as used in 18 U.S.C. Sec. 1153(a) did not 

include a federal facility, and thus held that 18 U.S.C. Sec. 1153 did not give the 

federal government jurisdiction to prosecute Errol, nor did  the District Court have 

jurisdiction to adjudge him delinquent.   United States v. Errol, Jr., 293 F.3d 1159, 

1163-1164. 

 Both of those rules of construction apply here.   The rule of lenity applies 

when the scope of a criminal statute is ambiguous and the statutory history of the 

law fails to clarify the statutory language.  U.S. v. Errol, Jr., 293 F.3d at 1163.  The 
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rationale underlying the rule of lenity is that is that where the purpose congress is 

not clear from the legislative history of the statute, and the decision is left to the 

judiciary, the policy of the federal criminal system to resolve doubts in the 

enforcement of a penal code against the imposition of a harsher punishment.   Bell 

v. United States, 349 U.S. 81, 83 (1955); Rewis v. United States, 401 U.S. 808, 812 

(1971). 

 As the Ninth Circuit explained in Errol:    

  “the standard principles of statutory construction do not    

  have their usual force in cases involving Indian law.”     

  EEOC v. Karuk Tribe Hous. Auth., 260 F.3d 1071, 1082    

  (9
th

 Cir. 2001) (quoting Montana v. Blackfeet Tribe of    

  Indians, 471 U.S. 759, 766 (1985)).   Because of the unique   

  trust  relationship between the United States and Indian Tribes,   

  ambiguous  provisions in both treaty and non-treaty matters should  

  be “construed liberally” in favor of Indians. County of Oneida v.  

  Oneida Indian Nation, 470 U.S. 26, 247 (1985); see also    

  White Mountain Apache Tribe v. Bracker, 448 U.S. 136,    

  143-44 (1980) (finding “[a]mbiguities in federal law have   

  been construed generously in order to comport with . . .    

  traditional notions of sovereignty and with the federal policy  

   of encouraging tribal independence”); Karuk, 260 F.3d at   

  1082 (applying the cannon to statutory interpretation;    

  American Indian Law 103-04.  Because the MCA constitutes   

  an incursion into the tribal sovereignty of Indian tribes, justified  

  by the “guardianship” powers of Congress, see United States v.   

  Kagama, 118 U.S. 375, 384, (1886)(upholding the constitutionality  

  of the MCA, as an exercise of Congressional power commensurate  

  with its “duty of protection” of “a race once powerful”); see also  

  David Getches, Charles Wikinson, & Robert Wiliams, Federal   

  Indian Law 474-75 (4
th

 Ed. 1998), ambiguous provisions in the   

  MCA must be interpreted in favor of tribes. 

 

Eroll, Jr., 293 F.3 at 1164, 
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 In a more recent case, after discussing the history of federal and tribal 

criminal jurisdiction in Indian Country, and recognizing the competing interests 

represented by the federal expansion of criminal jurisdiction in Indian Country 

versus the federal policy of encouraging tribal self-government and an increased 

tribal role in policing, the Ninth Circuit concluded that in order to resolve this 

tension, ambiguous provisions in federal criminal laws must be resolved in favor of 

Indians.   United State v. Gallagher, Jr., No. 09-30193, slip op., pg. 7814-16, 

decided June  2, 2010. 

 Because the language and legislative history of the General Crimes Act, 18 

U.S.C. Sec. 1152 is ambiguous as to whether it applies to assimilate state law to 

prosecute victimless offenses committed by Indians in Indian County, the 

foregoing rules of statutory construction apply here. 

 C.  Applicable Federal Statutes. 

 The United States has charged the Defendant pursuant to 18 U.S.C. Sec. 

1152 and 18 U.S.C. Sec. 13 assimilating Montana State law, for violations of 

misdemeanor traffic and criminal offenses.      Neither law expressly grants the 

Federal Court or the United States criminal jurisdiction over Indians committing 

the alleged offense within an Indian Reservation. 

 1.   Title 18 United States Code Section 1152; General Crimes Act. 
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 The predicate statute for the charges against the Defendant is 18 U.S.C. Sec. 

1152,  the “General Crimes Act”, also known as the “Federal Enclaves Act” and 

the “Indian Country Crimes Act”.  Section 1152 reads as follows: 

  Except as otherwise expressly provided by law, the general   

  laws of laws of the United States as to the punishment of offenses  

  committed in any place within the sole and exclusive jurisdiction  

  of the United States, except the District of Columbia, shall extend  

  to the Indian country. 

 

  This section shall not extend to offenses committed by one Indian  

  against the person or property of another Indian, nor to any Indian  

  committing any offense, in the Indian country who has been punished  

  by the local law of the tribe, or to any case where, by treaty   

  stipulations, the exclusive jurisdiction over such offenses is or may  

  be secured to the Indian tribes respectively. 

 

Title 18 Untied States Code Section 1152. 

 

 The statute (18 U.S.C. Sec. 1152) has its roots in the early treaty period of 

the United States.  See Cohen’s Handbook of Federal Indian Law 2012 Ed., pg. 

738, footnotes. 1 and 2; David Getches, Charles Wikinson, & Robert Wiliams, 

Federal Indian Law 477-78 (5
th

 Ed. 2005).    It was originally enacted by Congress 

in order to permit federal punishment of all crimes committed by non-Indians in 

Indian Country as well as some crimes committed by Indians against non-Indians. 

William C. Canby, Jr., American Indian Law, 5
th
 Ed., pg. 173.  Its primary  

purpose today is to provide for prosecution of crimes by non-Indians against 

Indians and of non-major crimes committed by Indians against non-Indians.  

American Indian Law, pg. 173. 
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 On its face, the statute speaks to crimes with victims.   Nothing in the 

legislative history of 18 U.S.C. Sec. 1152 indicates that it was intended to apply to 

victimless crimes, particularly minor crimes, committed by Indians within Indian 

Country. 

 Based upon a plain reading of the statute and its failure to clearly indicate 

whether the general laws of the United States apply to misdemeanor victimless 

crimes committed by an Indian within Indian Country, the statute is ambiguous. 

 Based upon the exceptions to federal prosecution under 18 U.S.C. Sec. 1152, 

it seems clear that it was not intended to apply to victimless local crimes 

committed by Indians in Indian country.   The first exception is for crimes 

committed by one Indian against the person or property of another Indian, or the 

so-called Indian on Indian exception.  Any such offenses clearly fall within the 

scope of the Tribe’s sovereign authority. 

 The second exception is for crimes committed by an Indian against a non-

Indian, for which the Indian has already been punished “by the local law of the 

tribe”.  That would seem to include not only crimes committed by an Indian 

against a non-Indian, but all other crimes committed by Indians. 

 Taken together these two exceptions demonstrate a clear deference to Tribal 

sovereignty in the area of criminal law, even at the time of the passage of the 

statute, in the early history of this Country.  Thus while Congress wanted to make 
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certain the crimes committed on Indian Reservations by non-Indians against 

anyone were appropriately punished, it left to the Tribes all crimes committed by 

Indians against Indians and crimes by Indians against anyone which had already 

been punished as an exercise of tribal sovereignty.   

 In this context, and without more clarity from the statute itself or its 

legislative history, it would seem unlikely that Congress would exempt from the 

reach of the statute all Indian-on-Indian crimes (except those covered by other 

federal statutes) and all crimes by Indians already punished as an exercise of tribal 

sovereignty by the tribe, and not include in those exceptions misdemeanor 

victimless crimes committed by Indians – crimes made punishable by Tribal law or 

custom and in which there is no overriding federal interest.  In all other areas of the 

law (outside of Federal Indian law), these victimless crimes are considered as 

crimes against the sovereign and are charged in the jurisdiction in which they 

occurred.  See Cohen’s Handbook of Federal Indian Law, pgs. 741-742.    To be 

sure, one of the charges against the Defendant here, assimilated from Montana 

criminal law, obstructing justice, is from that section of the Montana Criminal 

Code entitled: “Crimes Against Public Administration”;  presumably the public 

administration of the State.  The Blackfeet Tribe has its own laws in this area. 

 In short, nothing in the express language of 18 U.S.C. Sec. 1152, in the 

legislative history or the history of its enforcement, supports an assertion of federal 
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jurisdiction over misdemeanor victimless crimes committed by Indians within 

Indian country.   The statute is vague and ambiguous as to this issue. 

 2.  Title 18 United States Code Section 13, Assimilative Crimes Act. 

 The second statute relied upon by the government in this case and which 

provides the substantive offenses for which the Defendant is charged is 18 U.S.C. 

Sec. 13, the Assimilative Crimes Act.   The Assimilative Crimes Act, 18 U.S.C. 

Sec. 13 reads in relevant part, as follows: 

  (a) Whoever within or upon an of the places now existing   

  or hereafter reserved or acquired as provided in section 7    

  of this title, or on, above, or below any portion of the territorial   

  sea of the United States not within the jurisdiction of any State,   

  Commonwealth, Territory, possession, or district, is guilty of   

  any act or omission which, although not made punishable by   

  any enactment of Congress, would be punishable if committed   

  or omitted within the jurisdiction of the State, Territory,    

  Possession or District in which such place is situated, by the   

  laws thereof in force at the time of such act or omission, shall   

  be guilty of a like offense and subject to a like punishment. 

 

  (b)(1) Subject paragraph (2) and for the purpose of subsection  

  (a) of this section, that which may or shall be imposed through   

  judicial or administrative action under the law of State, Territory ,  

  possession or district, for a conviction for operating a motor   

  vehicle under the influence of a drug or alcohol, shall be    

  considered to be a punishment provided by that law.  Any   

  limitation on the right or privilege to operate a motor vehicle   

  imposed this subsection shall apply only to the special maritime  

  and territorial jurisdiction of the United States. 

 

  (2) (A)  In addition to any term of imprisonment provided for   

  operating a motor vehicle under the influence of a drug or   

  alcohol imposed under the law of a State, Territory, possession,   

  or  district, the punishment for such offense under this  section   
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  shall include an additional term of imprisonment of not more   

  than  year, or if serious bodily injury of a minor is caused, not   

  more than 5 years, or if death of a minor is caused, not more   

  than 10 years, and an additional fine under this title, or both, if- 

 

   (i) the minor (other than the offender) was present in the   

  motor vehicle when the offense was committed; and 

 

   (ii) the law of the State, Territory, possession, or district   

  in which the offense occurred does not provide an additional term 

   of imprisonment under the circumstances descried in clause (i). 

 

  (B) For the purposes of subparagraph (A), the term “minor’ means  

  a person of less than18 years of age.  

 

18 United States Code, Section 13. 

 

 First, on its face, the statute does not purport to apply to crimes committed 

by Indians on Indian reservations.   Second, it makes no mention of victimless 

crimes committed by Indians on Indian Reservations. Third, there is nothing in the 

legislative history of the statute which suggests that Congress even considered the 

effect of the statue on, let alone its applicability to, Indians and Tribal sovereignty  

  The effect and purposes of the Assimilative Crimes Act are well-established.   

Clearly, the act subjects persons on federal reservations to criminal prosecution in 

federal court for violations of the criminal laws of the state in which the federal 

reservation is located.  The ACA thus:    

 

   “transforms a crime against the state in to a crime    

   against the federal government.”  United States v., Press   

   Publishing Co., 219 U.S. 1, 31 (1911).  In enacting the   

   ACA, “Congress sought to accomplish three goals.  First,  
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   the ACA establishes a gap-filling criminal code for   

   federal enclaves.  Second the ACA provides for conformity 

   in the laws governing a federal  enclave and the state in   

   which the  enclave is located.  Third , the ACA should   

   give the people within a federal  enclave as much protection 

    as is afforded to those outside of the enclave. See United  

   States v. Sharpnack, 344 U.S. 286 (1958).” 

 

United States v. Kiliz, 694 F.2d 628, 629 (9
th

 Cir. 1982.  Accord, United States v. 

Carlson, 900 F.2d 1346 (9
th
 Cir. 1990); Unites States v. Best, 573 F.2d 1095 (9

th
 

Cir. 1978). 

 Once again, there is no mention in the legislative history of the ACA or in 

the early Supreme Court cases interpreting the act indicating that Congress 

expressed an intent to apply the act to Indian reservations.  Taken in the context of 

the primary purpose of the ACA, which was to bring conformity between federal 

law on federal enclaves (other than Indian reservations) and the law of the State in 

which the federal enclave was located, United States v. Sharpnack, 344 U.S. 286,  

it is clear why “Indian reservations” or “Indian country” was not specifically 

mentioned as one of the land bases to which the ACA would apply.  Congress 

already recognized that Indians had their own laws. 

 Considering the purposes of the ACA, recognizing exclusive tribal 

jurisdiction over victimless crimes committed by Indians in Indian country, would 

fulfill those purposes.   First, there are no gaps in the law of tribes to be filled by 

assimilating state law; tribes, like the Blackfeet, have their own laws.  Second, 
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because the Tribe has its own laws, judicial system and police, people within the 

Reservation have the same protection as those outside the Reservation.  And, third, 

there is no need for conformity, as the Tribe already has its own laws and system, 

so federal prosecutions such as this are unnecessary, costly and duplicative in any 

event.    

 Once again, the statute is ambiguous as to whether it is intended to apply to 

misdemeanor victimless crimes committed by Indians in Indian country.   

Consequently the rules of statutory construction set out above, apply here also. 

 D.  Neither the General Crimes Act or the Assimilative Crimes 

       Act Supports the Exercise of Federal Criminal Jurisdiction. 

 

 Because the exercise of federal criminal jurisdiction in this case is not 

supported by the express language of either of the relied upon statutes and because 

the exercise of federal jurisdiction in this case would be a gross infringement on 

tribal self-government, the United States’ attempt to make an unwarranted 

expansion of federal misdemeanor criminal jurisdiction should be denied and the 

charges against the Defendant dismissed. 

 First, the two statutes, 18 U.S.C. Sections 1152 and 13 do not expressly 

grant federal criminal misdemeanor jurisdiction to the federal court (or the United 

States) over misdemeanor victimless crimes committed in Indian Country by 

Indians.  Nor is there anything in the legislative history of the two statues which 

indicates an express congressional intent to make the Assimilative Crimes Act 
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applicable to misdemeanor victimless offenses committed by Indians in Indian 

country.   

 Second, extending federal jurisdiction as sought by the United States in this 

case, is directly contrary to long-standing federal policies promoting tribal self-

government and more recent policies supporting increased tribal law enforcement. 

The result is an unwarranted intrusion on tribal sovereignty. 

 Third, the rule of lenity and construction of Indian laws, require that the 

deference be given to the Tribe’s criminal justice system and that the Defendant be 

subjected to the least harsh punishment.  As noted above, the Courts have held that 

ambiguous provisions in federal criminal laws must be resolved in favor of tribes.  

The ambiguity between the General Crimes Act and the Assimilative Crimes as to 

whether the Assimilative Crimes Act applies to misdemeanor offenses committed 

by Indians within Indian Country must be resolved in favor of exclusive tribal 

jurisdiction.    This outcome is consistent with both the rules of Indian law 

construction and the rule of lenity. 

 Assimilating all of Montana State law defining victimless crimes to the 

Indian People of State is not consistent with the concept of tribal self-government 

and was never considered by Congress in passing either law.   As the United States 

Supreme Court observed in United States v. Quiver, 241 U.S. 602, 606 (1916), in 

rejecting an attempt to prosecute an Indian for adultery under the ACA, allowing 
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federal prosecution of an Indian for victimless crimes defined by state law would 

subject the Indian not only to the state statute concerning adultery, “but also to 

many others which it seems most reasonable to believe were not intended by 

Congress to be applied to them.”  United States v. Quiver, 241 U.S. at 606. 

 E.  Strong Policy Considerations Support Construing the Statutes 

       Against The Exercise of Federal Jurisdiction. 

 

 Absent a clear expression of Congressional intent to apply either 18 U.S.C. 

Sec. 1152 and 13 to Indians committing misdemeanor offenses in Indian Country, 

the Court must consider the federal policies involved.  While there is a history of 

expansion of federal  criminal jurisdiction in Indian country, that policy is not 

overriding and has never been found to be a reason for displacing tribal 

sovereignty without express Congressional sanction. 

 On the other hand, as recognized by the rules of Indian law construction and 

by the United States itself, federal policy supporting Indians can pre-empt the 

operation of other general federal laws.   Thus in the U.S. Attorneys Criminal 

Resource Manual, Section 667, Assimilative Crimes Act, 18 U.S.C. Sec. 13, it 

states: 

   Prosecutions under this statute [18 U.S.C. Sec. 13] are 

   not to enforce the laws of the state, but to enforce Federal  

   law, the details of which , instead of being recited, are  

   adopted by reference.  In addition to minor violations, the  

   statute has been invoked to cover a number of serious criminal  

   offenses defined by state law such as burglary and    

   embezzlement.  However, the Assimilative Crimes Act   
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   cannot be used to override other Federal policies as   

   expressed by acts of Congress or by valid administrative  

   orders. 

 

U.S. Attorneys Criminal Resource Manual, Section 667. 

  

 Significant federal policies exist promoting tribal self-government and the 

development of tribal justice systems, not the least of which is the Tribal Law and 

Order Act of 2010, Pl 111-211, 124 Stat. 2458.   Congress specifically finds in 

Section 202 of the TLOA that Tribal law enforcement officers are often the first 

responders to crime on Indian reservations and that tribal justice systems are often 

the most appropriate institutions for maintaining law and order in Indian country. 

Id at Section 202(a)(2).   One of Congress’ stated purposes in passing the TLOA 

was: “(3) to empower tribal governments with the authority, resources, and 

information necessary to safely and effectively provide public safety in Indian 

country.”   Id. at 202(b)(3). 

 As was noted above, in response to a Supreme Court case determining the 

Indian Tribes had no criminal jurisdiction over  Indians from other tribes 

committing crimes on reservations other than their own, Congress resonded by 

enacting legislation supporting Tribal self-government and confirming inherent 

tribal authority in the area.   Congress thus expressly affirmed Indian tribes’ 

inherent power of self-government in criminal matters in the 1991 amendments to 

the Indian Civil Rights Act.   Title 25 U.S.C. Section 1302(2), as amended by the 
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Act of October 28, 1991, 105 Stat. 646, now reads:  “[P]owers of self-government’ 

means and includes all governmental powers possessed by an Indian tribe, 

executive, legislative and judicial, and all offices, bodies and tribunals by and 

through which they are executed, including courts of Indian offenses; and means 

the inherent powers of Indian tribes, hereby recognized and affirmed, to exercise 

criminal jurisdiction over all Indians.”   See United States v. Lara, 541 U.S. 193 

(2004)(upholding the amendments to the Indian Civil Rights Act and affirming that 

the inherent powers of Indian tribes included the right of criminal prosecution of 

all Indians in tribal forums). 

 The Federal Government, through Pl 93-638 contracting provides significant 

resources to tribal court and tribal law enforcement efforts.  This funding also 

represents a significant federal policy supporting tribal police powers and the 

growth of tribal justice systems. 

 The United States’ attempt to assert federal jurisdiction over what amount to 

local, victimless crimes committed in Indian Country by an Indian, crimes which 

are subject punishment under tribal law, is directly contrary to prevailing federal 

policies supporting tribal jurisdiction and cannot be sustained. 

 E.  The ACA Assimilates Law, Not Status. 

 Even if the Assimilative Crimes Act did apply to this case, which it does not, 

it would assimilate only the law of the state, and not the status of the state officers 
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involved.    In Count I of the Information, the Defendant is charged with 

obstructing justice for allegedly interfering with Glacier County Deputy Sheriff 

Mike Connelly, Jr..     

 As a matter of both federal and state law, the state has no jurisdiction over 

Indians committing crimes on an Indian Reservation.  And, while the Depute 

Sheriff’s may have had a right to stop the Defendant to determine whether they had 

jurisdiction over him, once they determined that he was an Indian their authority 

ended.  At that point, Connelly is not an officer of any kind; he is just a tribal 

member and ordinary citizen.    His status as a law enforcement officer does not 

“assimilate” and he does not become a federal officer.  Cf.   United States v. 

Young, 936 F.2d 1050, 1055 (assimilating a federal officer).  

 For the purposes of federal criminal law and the result of this case, Deputy 

Connelly was not a tribal law enforcement officer and he was not a federal officer, 

consequently he was not an officer.  The charge here is barred by the first 

exception to 18 U.S.C. Sec. 1152 as it an alleged Indian on Indian crime. 

 F.  The ACA Assimilates Only Penal Laws and Not Regulatory Laws. 

 Once again, even if the Assimilative Crimes Act did apply to this case, 

which it does not, it would assimilate only the penal law of the state and not the 

regulatory laws of the state.  For that reason, the charges of Driving under the 

influence and reckless driving must to be dismissed. 
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 In United States v. Marceyes, 557 F.2d 1361, the Ninth Circuit held that only 

the penal laws of a state could be assimilated under the ACA.   Section 8 of Title 

61 of the Montana Code Annotated is entitled “Traffic Regulation”.    It covers 

everything from stop sign violations, speeding, reckless driving and DUI to passing 

on a hill or on a double line.   The bottom line is that it is by definition, 

“regulatory” and not prohibitory – in other words the regulated conduct is just that, 

regulated, it is not banned or forbidden completely. 

 Because the charges in Counts II and III of the information are based on 

regulatory and penal laws of the State of Montana, they must be dismissed because 

those regulatory laws do not assimilate under the ACA. 

     CONCLUSION 

 Because neither the express language or the legislative history of the statutes 

under which the United States seeks to prosecute the Defendant do not clearly 

grant the federal court jurisdiction, and are therefore ambiguous, the Court must 

apply the rules of lenity and construction of Indian laws for the benefit of Indians. 

Applying those rules here mandates that the charges be dismissed for lack of 

jurisdiction. 

 Count I must be dismissed as it is barred by the first exception to 18 U.S.C. 

Sec. 1152 as an offense by one Indian against another Indian. 
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 Count II and III are barred by the additional ground that they are not 

assimilated under the law because they are regulatory and not penal offenses. 

 The United States attempt at incursion into tribal self-government is not only 

not supported by the law, it is contrary to long-standing and current federal policy. 

 Taken in the context that it is occurring, with no similar case against any 

other person, Indian or non-Indian, being pursued by the United States, this case 

has all the markings of a “political prosecution”. 

 No basis for federal jurisdiction exists here.  The charges must be dismissed. 

 

 DATED this 16
th
 day of August, 2013. 

 

      ___ss/Joe J. McKay____________ 

          Joe J. McKay, Attorney-at-Law 
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 I hereby certify pursuant to L,R. 7.1(d)(2) that the foregoing Brief in Support 

of the Defendant’s Motion is approximately 6,210  words as determined by 

Microsoft word, excluding the caption and certificate of compliance. 

 

      ______ss/Joe J. McKay________ 

      Joe J. McKay, Attorney-at-Law 
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