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STATEMENT OF COUNSEL 

The case involved a prosecution under the Major Crimes Act, 18 

U.S.C. § 1153, which provides federal jurisdiction for certain crimes 

committed by Indians in Indian country. Damien Zepeda, a 23 year old 

Hispanic-American defendant, essentially received a life sentence (1083 

months) for assault and battery convictions despite his insignificant criminal 

record and lack of any previous federal offense. United States v. Zepeda, 

705 F.3d 1052, 1065 (9th Cir. 2013). 1 Neither at trial nor appeal - nor in the 

government’s incessant, eleventh-hour efforts to resurrect and sustain these 

infirm convictions - has the government established an essential, 

jurisdictional element: that Damien’s long-deceased father, the sole source of 

Damien’s fractional degree of purported “Indian” bloodline - had been a member of a 

federally recognized Indian tribe. This threshold element must be established when 

evaluating the sufficiency of the evidence on the element of an individual’s “Indian” status 

for a prosecution under § 1153.  Then, only if all requirements are met, may the 

                                                 
1 It is now well-settled that this circuit applies the two-part test articulated in 
United States v. Bruce, 394 F.3d 1215 (9th Cir.2005), to determine who is 
an Indian in an 18 U.S.C. § 1153 prosecution: The court considers: (1) the 
defendant’s degree of Indian blood, and (2) the defendant’s tribal or 
government recognition as an Indian. Id. at 1223; United States v. Cruz, 554 
F.3d 840, 845 (9th Cir.2009). These two prongs requires that the defendant’s 
“bloodline be derived from a federally recognized tribe. United States v. 
Maggi, 598 F.3d 1073, 1080 (9th Cir.2010). 
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government legitimately wield its enormous federal power to overcharge and convict an 

individual such as Zepeda of crimes, however lamentable, which would have likely 

yielded a five year sentence under a typical state sentencing scheme.   

A defendant’s “Indian” status is an explicit, legislatively prescribed jurisdictional 

element of a § 1153 offense. 2 The government argued during appeal that a defendant’s 

“Indian” status, including the key, sub-inquiry of whether one’s “Indian” 

bloodline derives from a “federally recognized” tribe, is solely a question of 

law suitable only for judicial determination. In its January 18, 2013 decision, 

the Zepeda majority concluded that although the district court could 

properly have taken post-appeal judicial notice of the tribes’ federal recognition, 

it did not do so, and the jury was not presented with any evidence connecting 

defendant’s bloodline to a federally recognized tribe. Zepeda, supra, at 

1064-65. The court properly rejected the government’s post-appellate argument plea to 

judicially notice what essentially constituted an element of the crime. Id. at 1065, n. 18.  In a 

dissenting opinion, Judge Watford reckoned that federal recognition of an Indian tribe is 

purely a question of law for the court to resolve.  Id. at 1066. (Watford, J. dissenting). 

The Zepeda majority resoundingly rejected this argument in its lengthy, 

                                                 
2 “Indian status” operates as a jurisdictional element under § 1153. Zepeda, 
supra at 1056, citing Cruz, 554 F.3d at 843; Bruce, 394 F.3d at 1228. 
“Nonetheless, this circuit has consistently held that Indian status ‘is an 
element of the offense that must be alleged in the indictment and proved 
beyond a reasonable doubt.’” Zepeda, supra, quoting Maggi, 598 F.3d at 
1077 (citing Cruz, 554 F.3d at 845; Bruce, 394 F.3d at 1229). 
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well-reasoned opinion which remains consonant with existing circuit and 

federal precedent. 3  On April 18, 2013, the government filed its Petition for 

Rehearing with a Suggestion for Rehearing En Banc. Using a semantic 

sleight of hand, it parsed and repackaged its evidentiary deficiency as a 

matter of “legislative fact” which this Court is obliged to take post-trial, 

judicial notice (and therefore, reverse its earlier ruling).  

The government wrongly suggests that this court’s refusal to 

capitulate to the government’s post hoc, semantic gamesmanship warrants 

en banc review, and needlessly diverts yet additional judicial resources to 

this already-well-settled question. Contrary to the government’s assertion, 

should further review be denied, the purely hypothetical, marginally earlier 

release of approximately five (5) offenders currently appealing § 1153 

convictions in this Circuit does not elevate this issue to one of “exceptional 

importance” warranting further review.4 5 Further review will only further 

                                                 
3   It is well settled that the inquiry is a mixed question of law and fact that 
must be determined by a jury. United States v. Zepeda, 705 F.3d 1052, 1056, 
and note 3 (9th Cir. 2013) (citations omitted). 
4 One of the “dangerous” offenders who could be “returned to the 
community'” was already released on March 15, 2013.  
http://www.bop.gov/iloc2/InmateFinderServlet?Transaction=NameSearch&needi
ngMoreList=false&FirstName=Edgar&Middle=&LastName=Alvirez&Race=U&
Sex=U&Age=&x=62&y=18 www.bop.gov. See also Petition for Rehearing, 
which states that he has been released. (Dkt. #41-1 in No. 11-10244, at 3).  
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delay justice to Mr. Zepeda, who has remained incarcerated for nearly five (5) years 6 

and has likely already served the maximum sentence allowable on the sole Conspiracy 

conviction which remained unreversed.  Zepeda should not languish in prison as the 

government luxuriates in yet another bite of the post-conviction apple. Further proceedings 

will undermine this Court’s authority to clarify the law and  correct serious 

errors which have apparently occurred without consequence in this circuit.    

The government’s petition urges a marked departure from 

constitutional principals and the Federal Rules of Evidence, and 

contravenes long established decisions of this court and of other courts of 

appeals.7 The Zepeda decision is the inevitable consequence of well-settled 

law that appears to have sometimes been ignored or misconstrued in this 

circuit. 8   It reinforces crucial, bedrock, constitutional principles of our 

criminal justice system - that the government is obliged to meet its 

constitutionally mandated burden of proof on all elements of a crime, 

particularly when its liberal exercise of prosecutorial discretion produces 

                                                                                                                                                          
5 Counsel for “PMB”, the juvenile appellant in the case cited by the 
government’s Petition  at pages 17-18, has informed undersigned counsel 
that PMB's release date is imminent, regardless of Zepeda’s outcome. 
 

6 District Court Docket Sheets, 2:08–cr–01329–ROS–1, # 10, Arrest of 
Damien Miguel Zepeda (DMT ) (Entered: 11/19/2008); and  # 12, ORDER 
OF DETENTION as to Damien Miguel Zepeda. (Entered: 11/19/2008). 
7  See Note 2, supra.  
8  Id. 
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such draconian results; and, that with rare exceptions, it is the jury’s role to 

find the facts in a criminal case. The Zepeda decision also stands as an 

important procedural safeguard for numerous individuals of mixed ancestry, 

distilled by generations of intermarriage between members of indigenous 

American tribes and other ethnic groups who, by virtue of a drop of “Indian 

blood” might find themselves ensnared in a § 1153 prosecution and thus 

subject to the federal government’s apparently unlimited resources to press 

ancillary federal charges carrying consecutive, mandatory minimum, 

sentences that easily equate to life in prison, as it did for this young 

offender.9 

Furthermore, the Zepeda decision’s apparently limits the holding to 

the facts of Mr. Zepeda’s case and announces nothing novel. 10  The decision 

comports with this Circuit’s Model Jury Instructions 11  and completely 

                                                 
9  Zepeda’s Presentence Investigation Report noted him as “Hispanic-
American” and contained absolutely no reference to any “Native-American” 
involvement or heritage. 
 
10  Id.  
11  Ninth Circuit Model Criminal Jury Instruction 8.113 (18 U.S.C. § 1153) 
provides require, inter alia that “ . . .  the defendant has descendant status as 
an Indian, such as being a blood relative to a parent, grandparent, or great-
grandparent who is clearly identified as an Indian from a federally 
recognized tribe.” 
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concurs with established circuit precedent.12  The decision represents the 

opinion of long standing Ninth Circuit Justices who have frequently dealt 

with the unique issues posed by the intersection of federal and tribal 

relations within its particular geographical territory.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
12 See Note 2, supra. 
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ARGUMENT 

I.  

THE GOVERNMENT HAS WAIVED ITS “LEGISLATIVE FACT” 

ARGUMENT BY NOT RAISING IT DURING APPELLATE PROCEEDINGS, 

AND BY ACTUALLY ARGUING A COMPLETELY OPPOSITE PROPOSITION. 

  

“If at first you don’t succeed, try, try again,” seems to be the 

government’s treatment of circuit authority weighing against it. This Court 

heard argument on Tuesday, July 17, 2012. Throughout appellate 

proceedings,  the government vociferously argued that this determination of 

a tribe’s “federal recognition” was a question of law appropriate only for a 

judicial factfinder.  Then, on July 31, 2012, the United States moved this 

Court to take judicial notice of the adjudicative fact that both the “‘Gila 

River Indian Community of the Gila River Indian Reservation’, Arizona 

and the ‘Tohono O’Odham Nation of Arizona’ are federally-recognized 

Indian tribes. . . . “ (Government’s Motion, Docket Entry 61-3). The 

government sought judicial notice of the ultimate fact that the tribes’ federal 

recognition “for those years” was “not subject to dispute” because the fact of 

federal recognition “can be accurately and readily determined from sources 

whose accuracy cannot reasonably be questioned.”  However, the 

government relied on Fed. R. Evid. 201(b)(2), which governs the taking of 
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an adjudicative, not a legislative fact, for which no Federal Rule of Evidence 

has been promulgated.  (SeeAppendix). 

Rather, the Advisory Note to Fed. R. Evid. 401 cites significant 

authority which concluded that the “use of non-evidence facts in evaluating 

the adjudicative facts of the case is not an appropriate subject for a 

formalized judicial notice treatment.” Fed. R. Evid. 201, Advisory 

Committee Notes (emphasis supplied). Likewise, the Federal Rules of 

Criminal Procedure makes a single exception to the well-established, 

constitutional principal that the jury determines factual matters in a criminal 

trial. Fed. R. Crim. P.26.1 relates to “Foreign Law Determination” and 

employs permissive, not mandatory language advising that “in deciding such 

an issue, a court may consider any relevant material or source without regard 

to the Federal Rules of Evidence.” Id.  

Since the government never asserted its “legislative vs. adjudicative 

fact” argument before, the issue is forfeited. Ordinarily, arguments not 

timely presented are deemed waived. Boardman v. Estelle, 957 F.2d 1523, 

1535 (9th Cir. 1992), citing Winebrenner v. United States, 924 F.2d 851, 

856 n. 7 (9th Cir.1991). The general waiver doctrine applies to arguments 

raised for the first time in a petition for rehearing. United States v. Lewis, 

798 F.2d 1250, 1250 (9th Cir.1986) (citations omitted). 
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II. 

THIS COURT IS NOT REQUIRED TO TAKE POST-APPEAL JUDICIAL 

NOTICE AS A SUBSTITUTE FOR ACTUAL EVIDENCE ON AN ELEMENT OF 

A CRIMINAL OFFENSE, WHERE THIS INFORMATION WAS NOT 

EVALUATED BY THE TRIAL JUDGE OR PROVIDED TO THE JURY, AND IS 

NOT INDISPUTABLE OR UNCONTROVERTABLE. 

 
1.  The name “Tohono O’Odham” is not listed on the BIA list 
submitted by the government, and the court need not take judicial 
notice of information that is irrelevant or inaccurate. 

 
 Even if considered, the government’s argument must fail on the merits, 

Rather than establishing an “indisputable” fact, the government’s belated 

information actually demonstrates how the evidence was insufficient to 

support a conviction. The government’s “Certificate of Indian Blood” used 

to establish Zepeda’s Indian status merely asserts that Zepeda’s “blood 

degree” was “1/4 Tohono O’Odham” and “1/4 Pima.”13  The tribal name 

“Tohono O’Odam” is not included on the BIA list.  Facially, the name 

“Tohono O’Odam” describes the collective Tohono O’Odam population, 

including those who have always resided in the Sonoran Desert of northwest 

Mexico, and are excluded from all the rights and privileges of those 

                                                 
13  As “Pima” is not listed within either of the BIA lists, the only other 
qualifying blood ancestry would be that of the “Tohono O’Odam,” as listed 
on the Certificate of Indian Blood.  
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O’Odham residing in Arizona14  Arguably, the BIA’s specific language, 

“Tohono O’Odham Nation of Arizona,” excludes members of the collective 

“Tohono O’Odam” tribe, “wherever residing” that Zepeda’s Certificate of 

Enrollment described. Since the Certificate’s recitation of “Tohono 

O’Odam” must include the Tohono O’Odams of Mexico, who cannot be the 

“Tohono O’Odam Nation of Arizona,” the threshold issue of “federal 

recognition” of Zepeda’s “blood ancestry” by mere reference to a listing in 

the Federal Register is not “beyond dispute,” and is therefore not subject to 

judicial notice.   

 Rather, the government’s proffer of the affirmative absence of “Indian 

blood” from any federally recognized tribe fails to satisfy the first prong, 

threshold test articulated in United States v. Bruce, 394 F.3d 1215 (9thCir. 

2005). In accordance with existing Ninth Circuit jurisprudence, the Zepeda 

court properly found the evidence to be insufficient as a matter of law, 

without proceeding to further analysis under Bruce’s second prong. United 

States v. Maggi, 598 F.3d 1073, 1080 (9thCir. 2010); LaPier v. McCormick, 

                                                 
14 The 1848 Gadsden Purchase bisected a substantial portion of the original 
Tohono O’Odham tribal lands by the Mexican/American border. Tohono 
O’Odham of Mexico are considered Mexican citizens and cannot be U.S. 
citizens or have dual citizenship. Webpage: History and Culture of the 
Tohono O’Odham Nation; http://www.tonation-nsn.gov/history_culture.aspx. 
last visited June 20, 2013.  
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986 F.2d 303 (9thCir. 1993) (“Indian blood” from a “federally recognized 

tribe” is a “threshold, prerequisite to a finding of “Indian” status). United 

States v. Heath, 509 F.2d 16, 19 (9th Cir.1974) (member of “terminated” 

Indian tribe no longer an Indian for criminal jurisdiction purposes).   

 
2.  In Mr. Zepeda’s particular case, the factual inquiry required 
to meet the government’s burden of proof apparently cannot be 
resolved by mere reference to a list published in the Federal 
Register.  

 
 
 Even now, the government concedes that it “did not provide proof that 

those tribes are on the BIA’s list,” yet it continues to baldly assert that “they are 

– and the panel should have taken judicial notice of the tribes’ inclusion on 

the list.” (Pet. R’Hrng, p. 8).  The majority’s refusal to take belated judicial 

notice was well-founded. 15   The name “Tohono O’Odham Nation of 

Arizona” is facially distinguishable from other unrecognized branches of the 

collective “Tohono O’Odham.” The government perilously ignores explicit, 

legislative language that distinguishes the “Tohono O’Odham Nation of 

Arizona,” from the greater Tohono’ O’Odham, encompassing Tohono 

                                                 
15   Zepeda’s status as an “enrolled member” of the Gila River Indian 
Community is irrelevant and this court need not be distracted by 
government’s misleading reference to it.  Zepeda  addressed only the first 
prong of the Bruce test, which examines the pre-requisite showing of 
whether the tribe of the individual’s ancestral or “blood” descent is a 
federally recognized one. Zepeda, supra at 1065, n.17.   
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O’Odham residing in the Mexican Sonora Desert. Traditional rules of 

statutory construction suggest that the words “Nation of Arizona” 

circumscribe federal recognition those Tohono O’Odham only of Arizona. 

United States v. Tobeler, 311 F.3d 1201, 1203 (9th Cir. 2002), citing Middle 

Mountain Land & Produce, Inc. v. Sound Commodities Inc., 307 F.3d 1220, 

1223 (9th Cir.2002) (“there is a strong presumption that the plain language 

of [a] statute expresses congressional intent, rebutted only in rare and 

exceptional circumstances, when a contrary legislative intent is clearly 

expressed.”); Singer & Singer, 1A Sutherland Statutory Construction § 31:6 

(7th Ed. 2007, Thompson/West) (rules of construction used for statutes and 

administrative regulations are used to interpret an executive order [from 

which the BIA List is promulgated]). 

   
3. Unlike geographic boundaries, “federal recognition” of a 
particular tribe is not necessarily a fixed and permanently vested 
status, which is evidenced from the frequent updates and 
corrections to the BIA List of Entities Recognized to Receive 
Service from the United States Bureau of Indian Affairs (“BIA 
List”). 

 

 The Preface to 2009 BIA List devotes substantial attention to the 

addition and deletion of several tribes since its last publication only 16 

months prior. The Preface also stresses the importance of tribal name 

changes and name corrections to its publication, advising that, “[t]o aid in 
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identifying tribal name changes, the tribe’s former name is included with the 

new tribal name.  To aid in identifying corrections, the tribe’s previously 

listed name is included with the tribal name. We will continue to list the 

tribe’s former or previously listed name for several years before dropping 

the former or previously listed name from the list.”  

 Apparently, federal recognition of an Indian tribe is not a fixed status 

nor one so easily ascertainable by reference to the BIA List which, 

admittedly, attempts to correct its errors and omissions through frequent 

updates. Significantly, in 2012 alone, there were 566 federally recognized 

Indian tribes in addition to numerous unrecognized tribes. 77 Fed. Reg. 

47868 (Aug. 10, 2012).  Many tribes have indistinguishable and easily 

confusable names. Id.  The “Federated Coast Miwok Tribe” is not 

recognized, but the “Chicken Ranch Rancheria of Me-Wak Indian” tribe is 

recognized: Me-Waks are recognized but Miwoks are not. To assume that 

the tribe name listed on a Certificate is the same entity as the tribe listed in 

the Federal Register is not to draw a conclusion of law, but to “assume” a 

crucial conclusion of fact. 

 Nonetheless, even if this court took judicial notice of the name on 

the Federal Register, the evidence of federal recognition remains insufficient. 

The relevant inquiry is not, as the government posits, whether “Tribe X is 
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federally recognized” but rather “whether Mr. Zepeda’s bloodline derived 

from that of a federally recognized tribe?” As the Zepeda majority correctly 

held, “though the requirements of federal recognition are statutorily 

defined,  . . . [w]hether the Bureau of Indian Affairs has recognized a 

particular tribe is a factual question, and must, therefore, be proved to a 

jury.” Zepeda, supra at 1063. 

 

4. Significant Federal Circuit and Supreme Court authority 
inveighs against mandating this court to take judicial notice as the 
government proposes- especially at this late stage. 

 

 The government’s belated assertion that “Defendant’s blood is derived 

from the Tohono O’Odham Tribe” still leaves an evidentiary void. Its novel 

and unsubstantiated argument suggests that a tribe’s inclusion on the BIA 

List is by definition a “legislative” rather than an “adjudicative” fact; and 

that legislative facts must always be judicially noticed by the court, even 

after the appeal has been decided. However, no legal authority mandates that 

as a matter of law, a tribe’s inclusion on the BIA’s list is actually a 

“legislative fact” which must be judicially noticed. Rather, significant 

authority exists to the contrary. 

 Recently, in United States v. Zhen Zhou Wu, 711 F.3d 1, 19 (1st Cir. 

2013), the First Circuit reversed convictions based on faulty jury instructions 
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after the defendants challenged the district court's instruction to the jury that 

it must accept without question the State Department's after-the-fact 

determinations that the phase shifters were controlled by the Munitions List. 

Removing this complex question from the jury violated defendants’ right to 

a jury finding on each essential element of the crime.  Zhen Zhou Wu, 711 

F.3d 1, 16, 18 (1st Cir. 2013) (instruction improperly wrested a key question 

from the jury). 

 In defense of the jury instructions, the government argued that (as in 

Zepeda’s case), the complex question was a legal issue unsuited for jury 

determination. However, the First Circuit already held that “a showing that 

an exported item was on the Munitions List is an element of a § 2778 

violation.” Id. citing, United States v. Murphy, 852 F.2d 1, 6 (1st Cir.1988). 

Furthermore, in order to convict a defendant under a criminal statute, the 

government must prove each element of the offense to a jury beyond a 

reasonable doubt. Zhen Zhou Wu, supra. (citations omitted). Ultimately, 

even under the existing statutory and regulatory scheme, the question of 

whether phase shifters were items controlled by Category XI(c) of the 

Munitions List was a question for the jury—not a question that could be 

decided ex post facto by the State Department as a matter of law. Zhen Zhou 

Wu, supra at 20. 
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 Furthermore, such a complex, factual inquiry for the jury was “not out 

of the ordinary. Juries are commonly called upon to decide complex cases, 

including highly technical patent and tax cases as well as cases concerning 

terrorism and espionage.” Id. “Although permitting juries to decide 

questions like these may complicate enforcement of our nation's export 

control regime, the constitutional rights at issue—the guarantee of due 

process of law, the right to a jury trial, the protection against ex post facto 

laws—are of ‘surpassing importance.’” Id. (emphasis supplied)(quotation 

omitted). 

 On June 17, 2013, the U.S. Supreme Court solidified the sanctity of 

the jury’s role as factfinder in the important case of Alleyne v. United States, 

11-9335, 2013 WL 2922116 (U.S. June 17, 2013). Alleyne addressed a 

longstanding controversy in criminal law regarding the method of proof 

required by the Sixth Amendment in order to impose a mandatory minimum 

sentence. The Sixth Amendment inquiry concerned whether a particular fact 

was an element of the crime. Id.  Alleyne held that “[w]hen a finding of fact 

alters the legally prescribed punishment so as to aggravate it, the fact 

necessarily forms a constituent part of a new offense and must be submitted 

to the jury” and not merely found by a judge. Id. Unquestionably, “Indian 

status” is an element of any § 1153 offense which “ups the ante” for anyone 
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prosecuted as an “Indian” under the Major Crimes Act, vs. a state statutory 

scheme. Cf. Alleyene, supra at *10.  Alleyene’s clear mandate reinforces the 

jury’s province as factfinder in a criminal case, and validates the Zepeda 

majority’s correct reliance on United States v. Dior, 671 F.2d 351, 358 n. 11 

(9th Cir.1982). Zepeda, supra at 1064. 

5.  The government’s citations fail to support its argument that a 
listing in the Federal Register is a “legislative fact” of which this 
court must take notice as a matter of law, in Mr. Zepeda’s 
particular case. 

 
 Even if a tribe’s inclusion on the BIA List could be deemed a 

“legislative” fact, it still begs the only relevant question: whether Mr. 

Zepeda’s blood derived from a federally recognized tribe, at the time of the 

offense? Considering ever changing historical treaties, state and federal 

statutes, tribal self determination, and tribal law, this is not so easily 

ascertainable nor beyond dispute. To cloak this factual inquiry as a 

“legislative” fact of which the court must take notice, the government 

employs tortured analogy to obscure cases that merely held that judicial 

notice was not improperly taken of the fact that certain narcotics were DEA 

Scheduled, controlled substances. However, in those cases judicial notice 

had been accorded prior to conviction  -  not post appellate decision. 

Nothing in the government’s cases suggest that this court must take judicial 

notice in Zepeda’s case. 
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 United States v. Coffman, 638 F.2d 192, 194 (10th Cir. 1980), states 

only that “[j]udicial notice must be taken of relevant contents of the Federal 

Register.” (The government’s Petition omits the key word, “relevant” from 

the original quotation.) “That the courts are allowed to take judicial notice of 

statutes is unquestionable.” Id. (emphasis added) “Furthermore the statute 

allows the taking of judicial notice of the regulations. Consequently no error 

exist[ed] in instructing that LSD is a Schedule I controlled substance.” Id. 

(quotations and citations omitted). Fairly reading Coffman suggests this 

court need not take judicial notice of irrelevant contents of the Federal 

Register. Coffman’s explicit language indicates conferring judicial notice is 

permissive, rather than mandatory. 

 In United States v. Gould, 536 F.2d 216, 218 (8th Cir. 1976), the 

defendants did not challenge the sufficiency of the evidence, but rather 

contended that the District Court erred by improperly taking judicial notice 

and instructing the jury that cocaine hydrochloride is a schedule II controlled 

substance. Only after the government provided expert witnesses who 

testified that the substance was indeed cocaine did the judge instruct, “if you 

find the substance was cocaine hydrochloride, you are instructed that 

cocaine hydrochloride is a schedule II controlled substance under the laws of 

the United States.”  
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 On appeal, the Gould court noted that the question of whether or not 

cocaine or cocaine hydrochloride comes within the statute as derivatives of 

coca leaves was settled long ago and thus a proper subject of judicial notice. 

Id. at 219, citing Padilla v. United States, 278 F.2d 188, 190 (5th Cir. 1960). 

Gould ruled only that this judge’s specific instruction to the jury did not 

violate Fed. R. Evid. 201(g) - not that the court was mandated to find a 

“legislative fact.” 

 Furthermore, Gould acknowledged that “the precise line of 

demarcation between adjudicative facts and legislative facts is not always 

easily identified.”  Only in dicta did Gould theorize that the trial judge had 

noticed a legislative rather than an adjudicative fact. Crucial to its reasoning 

was that “[t]he District Court reviewed the schedule II classifications 

contained in 21 U.S.C. § 812, construed the language in a manner which 

comports with common knowledge and understanding, and instructed the 

jury as to the proper law so interpreted.” No such review or instruction 

benefited Zepeda’s case, which the government and the Dissent readily 

concede. Zepeda, supra at 1071. Furthermore, in Gould “[w]hether cocaine 

hydrochloride is or is not a derivative of the coca leaf was a [pre-established] 

question of scientific fact, unlike Zepeda’s case, where the post-dated  
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“Certificate of Indian Blood” contained no information that establishing that 

Zepeda’s blood line derived from a federally recognized tribe. 

 Unlike those cases, “federal recognition” of an Indian tribe is a 

dynamic status subject to evolving definitions, laws, tribal relations, court 

orders, and other action. The government’s belated recharacterizationt as a 

“legislative fact” fails to warrant its judicial notice. Even if judicial notice 

was belatedly conferred, however, the government’s evidentiary void on the 

essential jurisdictional element of Zepeda’s “Indian status” would remain 

unfilled. This ploy must not supercede Federal and Supreme Court authority 

which hold paramount a defendant’s constitutional right to have the jury 

evaluate the facts in a criminal case.  

CONCLUSION 

 For the foregoing reasons, Mr. Zepeda respectfully requests that the 

government’s Petition for Rehearing and Suggestion for Rehearing En Banc 

be DENIED, and that this court issue the Mandate affirming the reversal of 

his convictions below.  

     Respectfully submitted,  
 
     /s  Michele R. Moretti 
     Michele R. Moretti, Esq. 
     7671 S.W. 117th Place 
     Lake Butler, Florida 32054 

       Attorney for Damien Zepeda 
 June 20, 2013 
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