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TWO ROADS DIVERGED:
A COMPARATIVE ANALYSIS OF INDIGENOUS RIGHTS
IN A NORTH AMERICAN CONSTITUTIONAL CONTEXT
Peter Scott Vicaire*
Fuelled by contrasting political backdrops,
indigenous tribes on opposite sides of what has
become the Canadian-American border have
travelled upon very different trajectories, re-
ceiving dissimilar treatment from the respec-
tive governments that have laid claim to their
lands.
Indian tribes in the United States have
sometimes had progressive legislators and
high-ranking government officials enact bold
laws and policies that were instrumental in
creating positive change. Inversely, Aboriginal
peoples in Canada have generally had to mud-
dle through decade after decade of middling,
indifferent, or occasionally even malicious bu-
reaucrats who have continued to be too sheep-
ish or backward-thinking to make any signifi-
cant improvements. Further, the Canadian
Parliament has yet to offer any substantive leg-
islation in the vein and magnitude of that
which was vital in making positive changes for
American Indian tribes, even though numerous
independent sources have pointed to such an
approach. Rather, decades of piecemeal legisla-
tion have served only as a half-hearted attempt
to counter the more odious effects of the archaic
Indian Act, while those laudable governmental
voices that have called for bold, substantial
change have been largely ignored.

*

Alimentées par des contextes politiques di-
YHUJHQWVOHVWULEXVLQGLJqQHVGHSDUWHWG·DXWUHGH
la frontière canado-américaine ont parcouru des
WUDMHFWRLUHVDVVH]GLIIpUHQWHVIDLVDQWO·REMHWGHWUDi-
tements dissimilaires de la part de leur gouverne-
ment respectif ayant revendiqué leurs terres.
Les tribus indiennes aux États-Unis ont pu
quelquefois profiter de la collaboration de législa-
teurs et de responsables gouvernementaux pro-
gressistes qui ont promulgué des lois et des poli-
WLTXHVFRXUDJHXVHVD\DQWFRQWULEXpjO·DYqQHPHQW
GH FKDQJHPHQWV SRVLWLIV  O·LQYHUVH OHV SHXSOHV
autochtones du Canada ont généralement eu à se
débrouiller seuls, décennie après décennie, devant
des bureaucrates médiocres, indifférents, ou par-
fois même malveillants et trop penauds ou régres-
sifs pour apporter des améliorations significatives.
(QRXWUHOH3DUOHPHQWFDQDGLHQQ·DWRujours pas
proposé une législation substantielle dans la même
YHLQHHWDYHFO·DPSOHXUGHVWH[WHVDPpUicains, et ce
même à la lumière de nombreuses sources indé-
pendantes favorisant une telle approche. Plutôt,
des décennies de mesures législatives fragmen-
taiUHVQ·RQWVHUYLTXHGHWLPLGHWHntative pour con-
WUHUOHVHIIHWVOHVSOXVRGLHX[GHO·DUFKDwTXHLoi sur
les Indiens, alors que les voix gouvernementales
ORXDEOHV D\DQW IDLW DSSHO j G·LPSRUWDQWHV HW
G·DXGDFLHXVHV DPpOLRUDWLRQV RQW pWp ODUJHPHQW
ignorées.
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Introduction
On September 8, 1760, British military forces under the command of
General Amherst surrounded Montreal in a three-pronged attack, forcing
France to capitulate and effectively putting an end to the French and In-
dian War,1 a conflict that had been raging across much of North America
since 1754. Upon the signing of the Treaty of Paris in 1763, France lost all
of its North American mainland possessions,2 leaving Great Britain as
the dominant European power on the continent. In order to assuage the
concerns of Indian3 tribes over this transfer of power, King George III is-
sued the Royal Proclamation of 1763, which obstructed English settle-
PHQW´XSRQDQ\/DQGVZKDWHYHUZKLFKQRWKDYLQJEHHQFHGHGWRRUSXr-
chased by Us ... are reserved to the said Indians.µ4 .LQJ*HRUJH,,,·VJRv-
ernment was very interested in retaining the friendship of the indigenous
SHRSOHV DV ZDUV ZLWK WKH QXPHURXV WULEHV´WKUHDWHQHGWKH%ULWLVKPLOi-
WDU\DQGVHWWOHUVRFLHWLHVOLYHGLQIHDUµ5 Though it appeased some tribes,
the proclamation also prohibited westward colonial expansion and was
the first of many British actions that ultimately led to the American Rev-
olution.6
Regardless of the protective terms of the proclamation concerning In-
dian lands, a looming threat of Indian war came to fruition when Pontiac,
an Ottawa chief, encouraged the taking up of arms against the British in

1

The French and Indian War is the name given to the North American theatre of the
Seven Years War, an immense world conflict involving Austria, England, France,
Prussia, and Sweden, and which played out in Europe, India, and North America.

2

The only territorial remnants that France held on to were Saint-Pierre and Miquelon,
a group of small islands in the North Atlantic Ocean, just south of Newfoundland.
They remain under French control to this day.

3

In this article, indigenous peoples living in the United States will be referred to as
´,QGLDQVµ ZKLOH WKRVH OLYLQJ LQ &DQDGD ZLOO JHQHUDOO\ EH UHIHUUHG WR DV ´$ERULJLQDO
SHRSOHVµXQOHVVUHIHUULQJWRWKHVLQJXODU´$ERULJLQDOµ,WVKRXOGDOVREHQRWHGWKDW$b-
original peoples in Canada belong to three distinct groups recognized in sections 25
and 35 of the Canadian Constitution Act, 1982 (being Schedule B to the Canada Act
1982 (UK), 1982, c 11 DV,QGLDQV0pWLVDQG,QXLW´)LUVW1DWLRQVµUHIHUs to Indian
Act (RSC 1985, c I-5) band collectives that are neither Métis nor Inuit.

4

George R, Proclamation, 7 October 1763 (3 Geo III), reprinted in RSC 1985, App II, No
1 [Royal Proclamation of 1763].

5

Joseph Eliot Magnet´:KR$UHWKH$ERULJLQDO3HRSOHRI&DQDGD"µLQ'ZLJKW$'RUH\
& Joseph Eliot Magnet, eds, Aboriginal Rights Litigation (Markham: LexisNexis But-
terworths, 2003) 23 at 37.

6

See Lindsay G Robertson, Conquest by Law: How the Discovery of America Dispos-
sessed Indigenous Peoples of Their Lands (New York: Oxford University Press, 2005)
at 6.
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1763.7 In direct response, the superintendent of Indian affairs, Sir Wil-
liam Johnson, called together a monumental assembly at Fort Niagara,
which took place in 1764. This congregation has since been deemed the
´PRVW ZLGHO\ UHSUHVHQWDWLYH JDWKHULQJ RI $PHULFDQ ,QGLDQV HYHU DVVHm-
EOHGµ8 Represented were over twenty-IRXU ´QDWLRQV >IURP@ DVIDUHDVWDV
Nova Scotia, and as far west as Mississippi, and as far north as Hudson
%D\µ9 $W WKLV PHHWLQJ D ´QDWLRQ-to-naWLRQ UHODWLRQVKLSµ EHWZHHQ WKH
tribes and the British settler society was affirmed by way of the Treaty of
NiagaraZKLFKHVWDEOLVKHGWKDW´QRPHPEHUJDYHXSWKHLUVRYHUHLJnW\µ10
After the two-day conference, which involved speeches, declarations of
peace, and exchanges of presents and wampum, the tribes dispersed back
to their respective homelands on either side of the then non-existent
5,525 mile east-west boundary line.
There was no way that the tribal representatives at Niagara could
have foreseen what would happen just over a decade after their momen-
tous gathering;; their seven generations would be propelled on very differ-
ent trajectories, greatly dependent upon the arbitrary political lines
drawn by the forthcoming American and Canadian governments after the
American Revolution.
The purpose of this article is to provide a general, comparative analy-
sis of the differing levels of recognition and denial of the inherent rights of
indigenous peoples in North America by way of the Canadian and Ameri-
can constitutions, as well as the ensuing judicial and bureaucratic inter-
pretations of these rights. It should be clearly understood that this paper
is limited to the state perspectives and legal frameworks established by
the United States and Canada. It does not purport to provide indigenous
views of sovereignty and self-determination, which often challenge, on
many fronts, these state-enforced formulations.11 Though the overarching
power over indigenous collectives in North America ultimately exists be-
cause of military might and police force, the legal authority presumed to
have been established is maintained by way of these constitutions³and

7

Warriors from the Delaware, Seneca, Chippewa, Miami, Potawatomi, and Huron
tribes (among others) joined the uprising in an effort to drive British soldiers and set-
tlers out of the Great Lakes region.

8

Donald Braider, The Niagara (New York: Holt, Rinehart and Winston, 1972) at 137.

9

-RKQ%RUURZV´:DPSXPDW1LDJDUD7KH5R\DO3URFODPDWLRQCanadian Legal Histo-
ry, and Self-*RYHUQPHQWµLQ0LFKDHO$VFKHGAboriginal and Treaty Rights in Cana-
da: Essays on Law, Equality, and Respect for Difference (Vancouver: University of
British Columbia Press, 1997) 155 at 163.

10

Ibid at 161.

11

See Taiaiake Alfred, Peace, Power, Righteousness: An Indigenous Manifesto, 2d ed
(Oxford: Oxford University Press, 2008).
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often disfigured by slanted judicial interpretations or lack of access to the
courts established by the newcomers.12
The approaches of Canada and the United States have transmogrified
in different ways. Since 1876, Canada has dealt with Aboriginal peoples
by way of the Indian Act,13 a single, comprehensive statute that defines
and controls nearly all aspects of Aboriginal peoplHV· GHDOLQJV ZLWK WKH
government. Because of this, the Canadian approach has at least been
generally consistent. Conversely, the American approach seems to have
VXIIHUHGIURPVRPHSHFXOLDUPXOWLSOHSHUVRQDOLW\GLVRUGHU,QGLDQODZ´is
a loosely related collection of past and present acts of Congress, treaties
and agreements, executive orders, administrative rulings, and judicial
opinions connected only by the fact that law in some haphazard form has
been applied to American Indians over the course of severaOFHQWXULHVµ14
1RWZLWKVWDQGLQJWKH8QLWHG6WDWHV·´KDSKD]DUGµDSSURDFKWRLWVGHDl-
ings with Indian tribes, this article argues that it has a better record of
recognizing, and to a certain degree, even nurturing, the rights of Indian
tribes. This argument is rooted in the view that the two main Canadian
constitutional documents15 have increasingly bound Aboriginal peoples to
Canadian society to the detriment of their own distinct sovereignties. Ab-
original peoples forced into the folds of these two Canadian constitutional
schemes have paid an expensive price. They certainly did not consent to,
nor were they consulted about, their inclusion in the 1867 scheme, and
´>L@WVKRXOGQRWEHIRUJRWWHQWKDWWKH$ERULJLQDOSHRSOHVZHUHQRWGLUHFWO\
involved in patriation of the Constitution and inclusion of the Charter in
1981-82;; on the contrary, there was strong opposition to patriation among
WKHPµ16 Some Aboriginal representatives lobbied in London, England,

12

See e.g. Jennifer E Dalton, ´Aboriginal Self-Determination in Canada: Protections Af-
forded by the Judiciary and Governmentµ (2006) 21:1 CJLS 11 (judicial decisions in-
volving section 35(1) of the Constitution Act, 1982 have not provided or advanced the
right of self-determination);; Matthew LM Fletcher, ´Factbound and Splitless: The
Certiorari Process as Barrier to Justice for Indian Tribesµ (2009) 51:4 Ariz L Rev 933
(the US 6XSUHPH&RXUW·VFHUWLRUDULSURFHVV´creates conditions that lead the Supreme
&RXUWWRDFFHSWFDVHVWKDWDUHOLNHO\WREHGHFLGHGDJDLQVWWULEDOLQWHUHVWVµDW [em-
phasis omitted]).

13

The Indian Act (supra note 3) is discussed below, in Part II. In the United States,
there is no comparable statute, and as a result, political intercourse with Indian tribes
is often erratic and uncoordinated.

14

Vine Deloria Jr & David E Wilkins, Tribes, Treaties, and Constitutional Tribulations
(Austin: University of Texas Press, 1999) at 158.

15

Constitution Act, 1867 (UK), 30 & 31 Vict, c 3, reprinted in RSC 1985, App II, No 5;;
Constitution Act, 1982, supra note 3.

16

.HQW 0F1HLO ´$ERULJLQDO *RYHUQPHQWV DQG WKH Canadian Charter of Rights and
Freedomsµ  2VJRRGH+DOO/-DW>0F1HLO´$ERULJLQDO*RYHUQPHQWVµ@
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against the new constitution and attempted to block patriation in the
British courts.17
&RQWUDVWLQJO\LWZLOOEHVKRZQKRZWKH8QLWHG6WDWHV·FODLPRIIHGHral
plenary power over Indian tribes UDWKHUWKDQ&DQDGD·VDLPRIabsorbing
Aboriginal peoples within society) has, ironically, helped to distinguish
and solidify lines of sovereignty for tribes in the United States, or as Pres-
LGHQW/\QGRQ%-RKQVRQVWDWHGLQWR´DIILUPWKHULJKWRIWKHILUVW
Americans to remain Indians while exercising their rights as Ameri-
FDQVµ18 It was around the same time as President Johnson made this dis-
WLQFWLRQWKDW3ULPH0LQLVWHU3LHUUH7UXGHDXWKRXJKWLW´LQFRQFHLYDEOH
that in a given society one section of the society [could] have a treaty with
WKH RWKHU VHFWLRQ RI WKH VRFLHW\µ19 +H FRQWLQXHG ´:H PXVW DOO EH HTXDO
under the lDZVDQGZHPXVWQRWVLJQWUHDWLHVDPRQJVWRXUVHOYHVµ20 Clear-
ly, there was a difference in the perception of who and what indigenous
peoples were in North America. It remains so today, and this difference is
the focus of this article.
Ironically, whereas the United States was founded upon the fierce be-
lief in individual liberties and Canada chose to remain a steadfast, loyal
member of a larger British Commonwealth collective, the two nations
have actually treated the respective indigenous populations within their
ERUGHUVFRQWUDU\WRWKHVHFRXQWULHV·RZQKLVWRULFDOSROLWLFDOWHQHWV,QGLDQ
tribes in the United States have enjoyed a greater degree of indigenous
communal rights, while Aboriginal peoples in Canada have experienced a
significantly lesser one.
As will be shown, Canada lags behind the United States by over
three-TXDUWHUVRIDFHQWXU\XOWLPDWHO\GXHWRLWVFRXUWV·OHJLVODWRUV·DQG
EXUHDXFUDWV· VWHDGIDVW UHIXVDO WR DFNQRZOHGJH $ERULJLQDO SHRSOHV· VRYHr-
eignty in any true sense. But speaking optimistically, Canada does enjoy
an advantage in that it can, and should, learn from the mistakes made by
both the United States and the Indian tribes within it.

17

See 'RXJODV(6DQGHUV´7KH,QGLDQ/REE\µLQ.HLWK%DQWLQJ 5LFKDUG6LPHRQHGV
And No One Cheered: Federalism, Democracy and the Constitution Act (Toronto: Me-
thuen, 1983) 301;; R v United Kingdom (Secretary of State for Foreign and Common-
wealth Affairs);; ex parte Indian Association of Alberta, [1982] QB 892, [1982] WLR
641 CA (Eng).

18

´7KH )RUJRWWHQ $PHULFDQµ Weekly Compilation of Presidential Documents 4:10 (11
March 1968) 438 at 448.

19

7KH 5LJKW +RQRXUDEOH 3LHUUH (OOLRW 7UXGHDX ´5HPDUNV RQ ,QGLDQ $ERULJLQDO DQG
7UHDW\5LJKWVµ GHOLYHUHGDWWKH$ERULJLQDODQG7UHDW\5LJKWV0HHWLQJ9DQFRXYHU
August 1969), cited in Alan C Cairns, Citizens Plus: Aboriginal Peoples and the Cana-
dian State (Vancouver: University of British Columbia Press, 2000) at 52.

20

The Right Honourable Pierre Elliot Trudeau, Address (delivered at the Meeting of the
Don Valley Liberal Association, Question and Answer Session, Don Valley, Ont, 21
January 1972), cited in Cairns, supra note 19 at 52.
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Granted, there are some ways in which Canadian law is better than
American law in this field. The Supreme Court of Canada, despite its te-
nacious unwillingness to frame Aboriginal rights broadly (even though it
has the ability to do so), still has not demonstrated the hostility and igno-
rance21 that its American counterpart has shown in the past three dec-
ades, since Oliphant v. Suquamish Indian Tribe.22 Furthermore, and per-
haps most importantly, the bright-line limitation of the federal plenary
SRZHUXQGHU&DQDGD·VFRQVWLWXWLRQLVDUHDODGYDQWDJHQRWHQMR\HGE\,n-
dians in the United States³and will be discussed in more depth below in
Part IV. Regardless of these advantages, Canada would still gain valua-
ble insight by looking south to how the United States has succeeded (and
failed) in its treatment of the Indian population within its borders.
To properly explain where indigenous people in North America find
themselves today in the context of their sui generis23 rights, it is quite
necessary to provide a historical backdrop. This will explain the circui-
tous route that indigenous peoples have taken (or perhaps more appro-
priately, have been taken on), depending on which side of the previously
non-existent American and Canadian border their ancestral territories
were located when the geopolitical boundaries were marked off by the
United States and Great Britain after the American Revolution.

21

)RUDGDPQLQJKLVWRULFDOORRNDWWKH866XSUHPH&RXUW·VWUHDWPHQWRI,QGLDQWULEHV
since Johnson v. M·Intosh (21 US (8 Wheat) 543 (available on WL Can) (1823) [John-
son]), see David E Wilkins, American Indian Sovereignty and the U.S. Supreme Court:
The Masking of Justice (Austin: University of Texas Press, 1997).

22

435 US 191 (1978), 98 S Ct 1011 [Oliphant cited to US] (non-Indians who violate tribal
law are immune from prosecution in a tribal court unless Congress has expressly con-
ferred that power). However, Congress has recently (February 28, 2013) tempered
this decision with an expansion of the Violence Against Women Act (42 USC §§ 13925-
4045d (2006)) allowing tribal courts jurisdiction over domestic violence and sex crimes
involving an Indian and non-Indian on tribal lands: see Violence Against Women
Reauthorization Act of 2013, Pub L No 113-4, § 904 (slip law), online: The Library of
Congress <http://thomas.loc.gov/cgi-bin/bdquery/z?d113:s.47:>. See generally Peter
Scott Vicaire, The Canadian Court Justice Indian Law Report Card, online: Turtle
Talk <http://turtletalk.files.wordpress.com/2009/04/supreme-court-of-canada-report-
card1.pdf> (for a useful statistical breakdown of Aboriginal law cases of the Supreme
Court of Canada (since 1982));; Peter Scott Vicaire, The Supreme Court Justice Indian
Law
Report
Card,
online:
Turtle
Talk
<http://turtletalk.files.wordpress.com/2009/04/supreme-court-justice-indian-law-
report-card3.pdf> (for the US Supreme Court (since 1986)).

23

´Sui generisµPHDQLQJ´RILWVRZQNLQGµRU´XQLTXHµLVDWHUPRIDUWLQ&DQDGLDQAbo-
riginal law. It was introduced in the landmark Supreme Court decision Guerin v. The
Queen ([1984] 2 SCR 335, (sub nom Guerin v R) 13 DLR (4th) 321), where the Court
held that the Canadian government has a fiduciary duty to First Nations and that
Aboriginal title is a sui generis right.
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I. Historical Starting Lines: Dissimilar Beginnings
With the birth of the fledgling United States, many Indian tribes24
found themselves within a nation that resented them for the assistance
that they provided to the British during the revolution. The United States
did not want the Indian tribes as a part of their country, and its policies
were, from the start, designed to separate rather than include.25 There
ZDV DQ REVHUYDEOH ´XVµ DQG ´WKHPµ PHQWDOLW\ ZKLFK ZRXOG XOWimately
benefit Indian tribes in the United States.
For example, in a letter written by George Washington concerning the
decision of many tribes to side with the British in the Revolutionary War,
KHH[SUHVVHGKLVGHVLUHWR´GUDZDYHLORYHUZKDWLVSDVWDQGHVWDblish a
boundary line EHWZHHQ WKHP DQG XVµ26 Washington saw the lands and
territories held by British-allied tribes as conquered provinces even
though he did not advocate removing them from the land.27 Washington
UHDVRQHGWKDWWKH,QGLDQWULEHV´FRXOGQRWEe restrained from acts of hos-
tility, but were determined to join their Arms to those of G. Britain and to
share their fortune;; so, consequently, with a less generous People than
$PHULFDQV WKH\ ZRXOG EH PDGH WR VKDUH WKH VDPH IDWHµ28 Further, in
1801, Thomas Jefferson referred to tribes in his first presidential annual
PHVVDJH DV ´RXU ,QGLDQ QHLJKERUVµ29 and James Madison later called
24

Though the western tribes tended to favor the British (stemming from the cultivation
of good relations since the defeat of Pontiac), the Iroquois Confederacy was split. Six
Nations Chief Joseph persuaded the Mohawk and some Seneca to support the British,
but many Oneida and Tuscarora sided with the Americans. After an American attack
on them, many of the previously neutral Onondaga and Cayuga chose to side with the
British. For an interesting article discussing competing Cayuga claims against New
York between those who stayed in New York and those who moved to Ontario, see
+RZDUG $ 9HUQRQ ´7KH &D\XJD &ODLPV $ %DFNJURXQG 6WXG\µ    $PHULFDQ
Indian Culture and Research Journal 21 at 32-33.

25

For a good starting point in the discussion of the unique legal status of Indians in the
8QLWHG6WDWHVVHH)UDQFLV3DXO3UXFKD·VIRXQGDWLRQDOZRUNVAmerican Indian Trea-
ties: The History of a Political Anomaly (Berkeley: University of California Press,
1994);; The Great Father: The United States Government and the American Indians
(Lincoln, Neb: University of Nebraska Press, 1984) [Prucha, Great Father].

26

Letter from George Washington to James Duane (7 September 1783) in Camilla
Townsend, ed, American Indian History: A Documentary Reader (Malden, Mass:
Wiley-Blackwell, 2009) 84 at 85 [emphasis added].

27

See Ibid. Robertson provides a fascinating look at Johnson (supra note 21), a small
land claim dispute before the US Supreme Court that introduced the already interna-
tionally recognized ´GLVFRYHU\ GRFWULQHµ to American law. This doctrine provided the
United States with the legal, albeit immoral, authority to remove indigenous peoples
from their lands: see Robertson, supra note 6 at 75-76. See also Stuart Banner, How
the Indians Lost Their Land: Law and Power on the Frontier (Cambridge, Mass: Belk-
nap Press, 2005).

28

Washington, supra note 26 at 85.

29

7KRPDV-HIIHUVRQ´)LUVW$QQXDO0HVVDJHµ GHOLYHUHG'HFHPEHU LQA Compila-
tion of the Messages and Papers of the Presidents (New York: Bureau of National Lit-
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WKHP ´RXU DERULJLQDO QHLJKERUVµ30 Clearly, all three of these American
founding fathers did not consider Indians to be American, and as we shall
VHH:DVKLQJWRQ·VFODLPWKDW$PHULFDQVZHUHDPRUH´JHQHURXVSHRSOHµWR
Indians than the British would prove to be quite accurate, if not prophet-
ic.
On the other side of the invisible political wall that emerged after the
chaos of the Revolutionary War were tribes in what would become the
Dominion of Canada and that had generally shown allegiance to the Brit-
ish Crown in the Revolutionary War.31 Many of those same tribes32 would
again side with the British in the War of 1812, encouraged by the belief
that Great Britain would create for them a buffer state with a separated
Indian population in the Ohio Valley.33 Of course, that did not transpire,
DQGDVWKHVHWULEHV·LQIOXHQFHRQPLOLWDU\PDWWHUVZDQHGLQWKHILUVWKDOI
of the nineteenth century, so too did their political standing and treaty-
making powers.34
For the purposes of this article, there were actually two historical
newcomer beginnings³September 17, 1787, and July 1, 1867, when the
United States and Canada, respectively, adopted their constitutions. The
variance in military power held by tribes at the time of the adoption of
these two constitutions is critical;; this eighty-year difference has had an
enormous effect on the way that indigenous peoples have been dealt with
and has directly led to the substantial differences that exist today. Cer-
tainly, seeds planted early in fertile soil produce more desirable crops
than those tossed on long-barren ground.

erature, 1897) vol 1 at 314, online: Law Library Microform Consortium
<http://www.llmcdigital.org> [Messages and Papers of the Presidents].
30

-DPHV 0DGLVRQ ´,QDXJXUDO $GGUHVVµ GHOLYHUHG  0DUFK   LQ Messages and Pa-
pers of the Presidents, supra note 29, vol 2 at 453.

31

$FFRUGLQJWR-DPHV+0HUUHOO ´,QGLDQVDQGWKH1HZ5HSXEOLFµLQ Jack P Greene &
JR Pole, eds, The Blackwell Encyclopedia of the American Revolution (Cambridge,
Mass: Blackwell, 1991) 392 at 393), it is estimated that approximately thirteen thou-
sand indigenous warriors fought on the British side.

32

The Shawnee, Creek Red Sticks, Ojibwe, Chickamauga, Fox, Iroquois, Miami, Mingo,
Ottawa, Kickapoo, Delaware (Lenape), and Mascouten fought with the British, while
only the Choctaw, Cherokee, and Creek allies fought alongside the Americans.

33

See JR Miller, Skyscrapers Hide the Heavens: A History of Indian-White Relations in
Canada, 3d ed (Toronto: University of Toronto Press, 2000) at 106.

34

For an illuminating survey of pre-1800 treaty making between indigenous and Euro-
pean Americans, see Robert A Williams Jr, Linking Arms Together: American Indian
Treaty Visions of Law and Peace, 1600-1800 (New York: Oxford University Press,
1997).
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A. United States
1. Preconstitutional United States
   Article IX of the Articles of Confederation provided an express grant of
authority to Congress to handle dealings with Indians but also contained
a parallel, protective clause afforded to the states.35 Congress was given
´VROHDQGH[FOXVLYHULJKW>RI@UHJXODWLQJWKHWUDGHDQGPDQDging all af-
fairs with the Indians, not members of any of the States, provided that
the legislative right of any State within its own limits be not infringed or
violatedµ36 Thus, what was supposedly an exclusive delegation of power
to the central government was in fact severely limited by the parallel res-
HUYDWLRQRIVWDWHSRZHU+RZHYHUWKH´GLVFRQWHQWVDQGFRQIusion result-
LQJ IURP WKHVH FRQIOLFWLQJ FODLPVµ ZHUH ODWHU SRVWFRQVWLWXWLRnally) dis-
cussed by Chief Justice John Marshall in Worcester v. Georgia,37 where he
affirmed that the constitutional legitimacy to deal with Indians was pro-
vided solely to the federal government and that states could no longer in-
terfere in Indian matters and relations.

2. Postconstitutional United States
The US Constitution is the source of federal power to control Indian
affairs. As interpreted by Chief Justice Marshall in WorcesterLW´FRQIHUV
on congress the powers of war and peace;; of making treaties, and of regu-
lating commerce with foreign nations, and among the several states, and
with the Indian tribes. These powers comprehend all that is required for
the regulation of our intercourse with the Indians. ... The shackles im-
SRVHGRQWKLVSRZHULQWKHFRQIHGHUDWLRQDUHGLVFDUGHGµ38 The assump-
tion of congressional power over ,QGLDQWULEHVE\YLUWXHRIWKH´FRPPHUFH
FODXVHµLVWURXEOLQJWRPDQ\ PDLQO\,QGLDQV EHFDXVHQRZKHUHGRHVWKDW
clause confer power over Indian tribes;; rather, it simply provides the pow-
er to regulate commerce and enter into treaties with Indian tribes. Re-
gardless, that is how the commerce clause has been interpreted since
Worcester, the last of three cases, known as the Marshall trilogy,39 which
form the foundation of Indian law in the United States to this day.40

35

For an interesting analysis of preconstitutional federal power in Indian affairs, see
0DWWKHZ /0 )OHWFKHU ´3UHFRQVWLWXWLRQDO )HGHUDO 3RZHUµ    7XO / 5HY
(regarding a preconstitutional source for congressional plenary power over Indian af-
fairs that may have survived the ratification of the constitution).

36

Articles of Confederation, 1781, art IX [emphasis in original].

37

31 US (6 Pet) 515 at 559 (available on WL Can) (1832) [Worcester].

38

Ibid [emphasis in original].

39

It was held in Worcester that state law was null within reservation lands. The other
two cases are Cherokee Nation v. Georgia (30 US (5 Pet) 1 (available on WL Can)
(1831) [Cherokee Nation] (Indian nations were neither states nor foreign nations;; they
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The commerce clause41 is one of only three places in the US Constitu-
tion that mention Indians42 and is by far the most important of the
three.43 ,WLVRIWHQUHIHUUHGWRDVWKH´IRUHLJQFRPPHUFHFODXVHµ, WKH´Lnter-
VWDWHFRPPHUFHFODXVHµ, DQGWKH´,QGLDQFRPPHUFHFODXVHµHDFKRIZKLFK
is simply a different application of the same sentence. In order to bolster
WKHOHJDOUDWLRQDOHIRUWKH8QLWHG6WDWHV·FRQVWLWXWLRQDODXWKRULW\RYHU,n-
dians, Chief Justice Marshall coupled the commerce clause with the
´WUHDW\FODXVHµ44 WRSURYLGH&RQJUHVVZLWK´DOOWKDt is required for the reg-
XODWLRQ RI RXU LQWHUFRXUVH  ZLWK >WULEHV@µ45 But as noted by Professor
Matthew Fletcher, because some Indian tribes had accepted the protec-
WLRQRIWKH8QLWHG6WDWHVE\ZD\RIWUHDWLHV&KLHI-XVWLFH0DUVKDOO·VVu-
preme court imprRSHUO\ LQWHUSUHWHG WKH ZRUG ´SURWHFWLRQµ WR PHDQ ´Ge-
SHQGHQFHµ ,W ZDV WKLV DOOHJHG GHSHQGHQFH XSRQ WKH IHGHUDOJRYHUQPHQW
WKDWVXSSRVHGO\DXWKRUL]HG&RQJUHVVWRDVVXPHFRQWURORYHUDOOWULEHV´DV
LIRQHWULEH·V¶GHSHQGHQFH·DPRXQWHGWRall WULEHV·GHSHQGHQFHµ46
However, in 1871, thirty-six years after Chief Justice Marshall left the
bench (upon his death), Congress passed a law that put an end to treaty
making with Indian tribes.47 Since then, the two-pronged legal rationale
ZHUH´GRPHVWLFGHSHQGHQWQDWLRQVµDW ) and Johnson (supra note 21 at 572-74 (by
virtue of the doctrine of discovery, only the United States had the right to extinguish,
by purchase or conquest, Indian title to land;; Indians only held a right of occupancy)).
These decisions have never been overruled, and although Worcester has been substan-
tially eroded over the years, all three still serve as the foundation of contemporary
American Indian law.
40

)RU DQ LQWHUHVWLQJRYHUYLHZRIWKH0DUVKDOOWULORJ\VHH0DWWKHZ/0)OHWFKHU´7KH
,URQ&ROGRIWKH0DUVKDOO7ULORJ\µ  1'/5HY ´WKHSHGDJRJLFDOYDOXHRI
the Marshall Trilogy goes far beyond the mere holdings of the cases. ... The argu-
ments, concepts, and notions in these opinions resonate today about 170 years after
WKHODVWRIWKHGHFLVLRQVµDW 

41

US Const art I, § 8, cl 3.

42

The other two times that Indians are mentioned in the US Constitution are in article
I, section 2, clause 3, and its superseding (1868) amendment XIV, section 2, which
removed the reference to slaves as being three-fifths of a person, while retaining the
H[FOXVLRQRI´,QGLDQVQRWWD[HGµIRUYRWLQJ-apportionment purposes.

43

Interestingly and in what is no doubt a comment on his perception of Indians in the
American constitutional scheme, Chief Justice William H Rehnquist, in his book, The
Supreme Court: How It Was, How It Is ((New York: Alfred A Knopf, 2001) at 36), dis-
cussed the commerce clause and performed a bit of constitutional revisionism when he
FURSSHGWKHZRUGV´DQGZLWKWKH,QGLDQ7ULEHVµ

44

US Const art II, § 2, cl 2.

45

Worcester, supra note 37 at 559.

46

0DWWKHZ /0 )OHWFKHU ´7KH 6XSUHPH &RXUW DQG )HGHUDO ,QGLDQ 3ROLF\µ   
1HE/5HYDW>)OHWFKHU´6XSUHPH&RXUWµ@

47

An Act making Appropriations for the current and contingent Expenses of the Indian
Department, and for fulfilling Treaty Stipulations with various Indian Tribes, for the
Year ending June thirty, eighteen hundred and seventy-two, and for other Purposes, c
120, § 3, 16 Stat 544 at 570-71 (1871) (codified as amended at 25 USC § 71 (2006)). For
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for American authority over tribes has been effectively halved, and the
US Supreme Court has since had to rely solely on the commerce clause.48
But this loss of the two-pronged approach has not been a problem for the
US Supreme Court. In fact, control over tribes significantly increased
shortly after treaty making became outmoded.
For instance, in 1886, the US Supreme Court determined49 that Con-
gress was lawfully sanctioned to authorize the Major Crimes Act,50 which
extended federal criminal jurisdiction into Indian country.51 Further, in
1903, the US Supreme Court held, in Lone Wolf v. Hitchcock,52 that there
were no effective limits on federal power over Indian tribes;; the power is
plenary³like the court that rendered the decision, supreme. This out-
right assumption of federal plenary power over Indian tribes was a criti-
FDOEORZVHHQE\RQHMXGJH LQ DV´RQHRIWKHEODFNHVWGD\VLQWKH
KLVWRU\RIWKH$PHULFDQ,QGLDQWKH,QGLDQV·'UHG6FRWWGHFLVLRQµ53 It re-
mains a catalyst for much modern academic discourse54 and, to a much
lesser degree, even judicial criticism.55
an interesting argument that the statute is unconstitutional, sHH'DYLG3&XUULH´,n-
GLDQ7UHDWLHVµ  *UHHQ%DJ G 
48

It is interesting to note that the US Supreme Court recently held in National Federa-
tion of Independent Business v. Sebelius (567 US __, 132 S Ct 2566 (2012)), that the
commerce clause could not be used to enforce an individual mandate to purchase
health care, yet that very clause is still used to claim absolute power over all Indian
tribes in the United States.

49

United States v Kagama, 118 US 375, 6 S Ct 1109 (1886) [Kagama cited to US].

50

An act making appropriations for the current and contingent expenses of the Indian
Department, and for fulfilling treaty stipulations with various Indian tribes, for the
year ending June thirtieth, eighteen hundred and eighty-six, and for other purposes, c
341, § 9, 23 Stat 362 at 385 (1885) (codified as amended at 18 USC § 1153 (2006)).

51

´,QGLDQFRXQWU\µLVDWHUPRIDUWGHILQHGLQ86&  ,WLVRIWHQXVHGLn-
WHUFKDQJHDEO\ZLWK´,QGLDQ5HVHUYDWLRQµEXWWKHUHDUHLPSRUWDQWGLIferences. Indian
country includes reservations, dependent Indian communities, and trust allotments
and restricted allotments that may be located outside reservations.

52

187 US 553, 23 S Ct 216 (1903).

53

Sioux Nation of Indians v United States, 601 F (2d) 1157 at 1173, 220 C Cls R 442
(1979) (Nichols J, concurring). Scott v. Sandford (60 US (19 How) 393, 15 L Ed 691
(1857) [Dred Scott cited to US]) was a US Supreme Court ruling that people of African
descent held as slaves (and their descendants, whether or not they themselves were
slaves) neither were citizens nor were protected under the constitution.

54

See 5REHUW*1DWHOVRQ´7KH2ULJLQDO8QGHUVWDQGLQJRIWKH,QGLDQ&RPPHUFH&ODXVHµ
 'HQY8/5HY ´>Z@LWKLQLWVVSKHUHWKH>commerce clause] ... provided
Congress with authority to override state laws. It did not ... abolish or alter the pre-
H[LVWLQJVWDWHFRPPHUFLDODQGSROLFHSRZHURYHU,QGLDQVZLWKLQVWDWHERUGHUVµDW 
)OHWFKHU ´6XSUHPH &RXUWµ supra note 46 ´WKH ODFN RI FRQVWLWXtional grounding for
federal Indian law opens the door to new Supreme Court precedent. Since nothing in
the Constitution prevents or even discourages the Court from making policy choices,
there is no respect for stare decisis LQWKH&RXUW·V,QGLDQFDVHVµDt 162-63);; Alex Tall-
FKLHI6NLELQH´7KH'LDORJLFRI)HGHUDOLVPLQ)HGHUDO,QGLDQ/DZDQGWKH5HKQTXLVW
&RXUW7KH1HHGIRU&RKHUHQFHDQG,QWHJUDWLRQµ  7H[)RQ&/ &5 WKH
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3. States Versus Tribes
Article I, section 8 of the US Constitution provides the federal gov-
ernment with a limited, enumerated list of powers, further refined by the
Bill of Rights,56 and which establishes the authoritative limits of Con-
gress. Clearly state-centric, the Tenth Amendment explicitly states that
´>W@he powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States respectively, or to
WKH SHRSOHµ57 Notwithstanding this broad range of powers, states still
generally do not have jurisdictional authority in Indian country for either
criminal or non-criminal matters58 because the commerce clause serves as
a bar against state authority when Congress enacts legislation that ex-
pressly restrains that authority.59
Nevertheless, just as soon as the United States became a nation,
states attempted to assume jurisdictional control over Indian country and
´ZRXOGKDYHVXFFHHGHGIDUPRUHWKDQWKH\GLGKDGLWQRWEHHQIRr the U.S.
6XSUHPH&RXUWµ60
Returning briefly to Worcester v. Georgia, the US Supreme Court firm-
O\KHOGLQWKDWFDVHWKDWVWDWHODZV´FDQKDYHQRIRUFHµ61 on an Indian res-

86 6XSUHPH &RXUW·V ´DQWL-tribal decisions [are due to] ... its failure to integrate its
general jurisprudence on federalism and associational rights, as well as its preference
IRU IRUPDOLVP LQWR IHGHUDO ,QGLDQ ODZµ DW  >IRRWQRWH RPLWWHG@  5REHUW 1 &OLQWRQ
´7KHUH,V1R)HGHUDO6XSUHPDF\&ODXVHIRU,QGLDQ7ULEHVµ  1 Ariz St LJ 113
´DSSOLFDWLRQ RI WKH 6XSUHPH &RXUW·V KLVWRULFDOO\-based, originalist methodology to
those portions of the Constitution dealing with federal power over Indian affairs com-
pels the need to reexamine several basic Indian law doctrines, most notably the so-
FDOOHG IHGHUDO ,QGLDQ SOHQDU\ SRZHU GRFWULQHµ DW   1HOO -HVVXS 1HZWRQ´)HGHUDO
3RZHURYHU,QGLDQV,WV6RXUFHV6FRSHDQG/LPLWDWLRQVµ  83D/5HY
´H[WUDRUGLQDU\GHIHUHQFHWRFRQJUHVVLRQDOSRZHURYHU,QGLDQVLVFORVHO\Uelated to the
FRXUWV·IDLOXUHWRSURWHFW,QGLDQWULEDOULJKWVµDW 
55

See Red Lake Band of Chippewa Indians v Swimmer, 740 F Supp 9 at 11-12 (available
on WL Can) (DDC 1990).

56

The Bill of Rights is the name for the first ten amendments to the US Constitution.

57

US Const amend X.

58

Apart from the several PL 280 states (discussed below in Part III), states have juris-
diction in criminal matters only when both the accused and the victim are non-
Indians. Also, after Nevada v. Hicks (533 US 353, 121 S Ct 2304 (2001) [Hicks cited to
US]), states may also exercise jurisdiction over Indians living on the reservation for
their activities off the reservation.

59

One important example of this is the Indian Nonintercourse Act (An act to regulate
trade and intercourse with the Indian tribes, c 33, § 4, 1 Stat 137 at 138 (1790) (codi-
fied as amended at 25 USC § 177 (2006)), first passed in 1790, which requires the fed-
eral government to approve all transfers of interests in tribal lands.

60

Stephen L Pevar, The Rights of Indians and Tribes: The Authoritative ACLU Guide to
Indian and Tribal Rights, 3d ed (Carbondale, Ill: Southern Illinois University Press,
2004) at 176.

61

Worcester, supra note 37 at 561.
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HUYDWLRQZLWKRXW&RQJUHVV·VH[SUHVVFRQVHQW)XUWKHULWODWHUUHFRgnized,
in 1886, WKDW´>,QGLDQWULEHV@owe no allegiance to the States, and receive
from them no protection. Because of the local ill feeling, the people of the
States where they are found are often their deadliest enemiesµ62 To be
sure, this was amply illustrated in 1832, when the state of Georgia ig-
QRUHG&KLHI-XVWLFH0DUVKDOO·VWorcester decision and evicted the Chero-
kees from their ancestral homeland, in what has come to be known as the
´7UDLORI7HDUVµ63 Regardless, to this day, Indian tribes are still generally
considHUHGWREHRXWVLGHVWDWHMXULVGLFWLRQEHFDXVHWKH\DUH´GRPHVWLFGe-
SHQGHQWQDWLRQVµ64 RYHUZKLFKVWDWHODZV´FDQKDYHQRIRUFHµ65
While the US Supreme Court has often proven to be an effective buff-
er for Indian tribes against impinging state interests,66 two laws have
been passed by Congress that permit the outright intrusion of state gov-
ernments into Indian country: House Concurrent Resolution 10867 and
Public Law 280.68

62

Kagama, supra note 49 at 384. Ironically, this call for protection of tribes from en-
FURDFKLQJVWDWHVZDVWKHUHDVRQLQJEHKLQGWKHLPSOHPHQWDWLRQRIWKH´SOHQDU\SRZHUµ
doctrine.

63

For a useful, succinct history, see Gloria Jahoda, The Trail of Tears: The Story of the
American Indian Removals, 1813-1855 (New York: Holt, Rinehart and Winston, 1975).

64

Cherokee Nation, supra note 39 at 17.

65

Worcester, supra note 37 at 561.

66

Oklahoma Tax Commission v Chickasaw Nation, 515 US 450, 115 S Ct 2214 (1995)
[cited to US] (state ´PD\ not apply its motor fuels tax ... to fuel sold by [a tribe] ... in
Indian countryµ but ´PD\ tax the income ... of all persons, Indian and non-Indian
alike, residing in the [s]tate outside Indian countryµDW);; Bryan v Itasca County,
426 US 373, 96 S Ct 2102 (1976) (state could not impose tax on reservation Indians in
the absence of congressional intent, as the statute that extended civil jurisdiction of
the states to Indian reservations did not confer the power to tax);; McClanahan v Ari-
zona State Tax Commission, 411 US 164, (sub nom McClanahan v State Tax Commis-
sion of Arizona) 93 S Ct 1257 (1973) [cited to US] (Arizona state individual income tax
was ´unlawful as applied to reservation [Navajo] Indians with income derived wholly
from reservation sourcesµ DW );; Williams v Lee, 358 US 217, 79 S Ct 269 (1959)
[Williams cited to US] (state courts do not have jurisdiction over a civil suit brought
against an Indian by a non-Indian where the cause of action arises on a reservation).

67

US, HR Con Res 108, Indians, 83d Cong, 1953, as repudiated by the Tribally Con-
trolled Schools Act of 1988, Pub L No 100-297, § 5203(f), 102 Stat 385 at 385 (codified
as amended at 25 USC §2501(f)) [House Concurrent Resolution 108]. See also infra
note 191 and accompanying text.

68

An Act to confer jurisdiction on the States of California, Minnesota, Nebraska, Oregon,
and Wisconsin, with respect to criminal offenses and civil causes of action committed
or arising on Indian reservations within such States, and for other purposes, Pub L No
83-280, 67 Stat 588 (1953) (codified as amended at 18 USC § 1162 (2006) (PL 280)).
For a solid look at the history of PL 280 and the damage wrought upon affected Indian
tribes, see Carole Goldberg-Ambrose with the assistance of Timothy Carr Seward,
Planting Tail Feathers: Tribal Survival and Public Law 280 (Los Angeles: American
Indian Studies Center University of California, 1997);; Carole Goldberg-Ambrose &
Duane Champagne with assistance from Wallace T Cleaves et al, A Second Century of
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House Concurrent Resolution 108 was the harbinger of the dreaded
termination era and will be discussed below in Part III, while PL 280 au-
WKRUL]HG ILYH ´PDQGDWRU\ VWDWHVµ69 to receive full criminal jurisdiction in
Indian country and allowed for the remaining states to opt in to assume
criminal jurisdiction. Because most states did not want the added burden
DQGFRVWVRISROLFLQJUHVHUYDWLRQVRQO\WHQ´RSWLRQVWDWHVµGLGVR$VDUe-
sult, today, there is a confusing patchwork scheme of state, tribal, and
federal control in criminal matters. But however intrusive PL 280 may
be, it should be remembered that it did not divest tribes of their inherent
powers, nor did it waive tribal sovereign immunity from suit or provide
states with any authority over the tribes themselves. Further, it did not
allow states to interfere with treaty rights, encumber trust property, or
determine the ownership of trust land.70
The US Supreme Court, exhibiting its above-mentioned multipleper-
sonality disorder, has also handed down many decisions that have strong-
ly favoured state over tribal interests.71 This dilution of the Worcester ap-
proach has led to the use of two tests designed to identify and, when war-
ranted, repel state infringement into tribal matters: the federal pre-
emption test and the infringement test.72

Dishonor: Federal Inequities and California Tribes (UCLA American Indian Studies
Center for the Advisory Council on California Indian Policy, 1996).
69

California, Minnesota (except the Red Lake Reservation), Nebraska, Oregon (except
the Warm Springs Reservation), and Wisconsin (except the Menominee Reservation).

70

See e.g. Boisclair v Superior Court of San Diego County, 801 P (2d) 305, 313-15 (avail-
able on WL Can) (Sup Ct Cal 1990).

71

See e.g. Strate v A-1 Contractors, 520 US 438, 117 S Ct 1404 (1997) [cited to US] ´Db-
sent express authorization by federal statute or treaty, tribal jurisdiction over conduct
RIQRQPHPEHUVH[LVWVRQO\LQOLPLWHGFLUFXPVWDQFHVµDW Department of Taxation
and Finance of New York v Milhelm Attea & Bros, 512 US 61, 114 S Ct 2028 (1994)
[cited to US] ´,QGLDQWUDGHUVDUHQRWZKROO\LPPXQHIURPVWDWHUHJXODWLRQWKDWLVUHa-
VRQDEO\QHFHVVDU\WRDVVHVVPHQWRUFROOHFWLRQRIODZIXOVWDWHWD[HVµDW Oliphant,
supra note 22 ´,QGLDQWULE>DOFRXUWV@GRQRWKDYHLQKHUHQWFULPLQDOMXULVGLFWLRQWRWU\
and to punish non-,QGLDQVµ DW  ´,QGLDQV GR QRW KDYH FULPLQDO MXULVGLFWLRQ RYHU
non-,QGLDQVDEVHQWDIILUPDWLYHGHOHJDWLRQRIVXFKSRZHUE\&RQJUHVVµDW Moe v
Confederated Salish and Kootenai Tribes of the Flathead Reservation, 425 US 463, 96
S Ct 1634 (1976) [cited to US] ´>V@WDWHPD\UHTXLUH>an Indian retailer on the reserva-
tion] ... to add the tax [on cigarettes] to the sales price [with respect to sales to non-
,QGLDQV@µ DW  ;; Utah & Northern Railway v Fisher, 116 US 28, 6 S Ct 246 (1885)
(states could tax personal property owned by non-Indians on a reservation);; United
States v McBratney, 104 US 621, 26 L Ed 869 (1881) (states could prosecute non-
Indians who commit a crime against another non-Indian on a reservation).

72

For a good introduction to the pre-emption and infringement tests, see Steven Paul
6KHULFN ´6WDWH -XULVGLFWLRQ RYHU ,QGLDQV DV D 6XEMHFW RI )HGHUDO&RPPRQ/DZ7KH
Infringement-3UHHPSWLRQ7HVWµ  $UL]/5HY6HHDOVR'DYLG+*HWFKHV
et al, Cases and Materials on Federal Indian Law, 6th ed (St. Paul: West, 2011) at
596-601.
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The federal pre-HPSWLRQWHVWLVSRZHUHGE\WKH´VXSUHPDF\FODXVHµ73
which establishes that federal laws (and treaties) are the highest form of
law in the American legal system, both in federal and state courts;; state
MXGJHV DUH PDQGDWHG WR XSKROG WKHP HYHQ LI WKHLU RZQVWDWH·VFRQVWLWu-
tion or laws conflict with them. As discussed above, since the regulation of
Indian affairs is squarely in the federal realm of powers via the commerce
clause, any state law that conflicts with federal law fails this test.74 Fur-
ther, states generally cannot pass the test when the regulation or law in
question mainly affects the tribe or its members with respect to activities
carried out on the reservation.75
Whereas the federal pre-emption test is concerned with preventing
states from stepping on federal toes, the infringement test is concerned
with preventing states from stepping on tribal ones. In Williams v. Lee, a
case involving the determination of tribal-court jurisdiction, the US Su-
SUHPH&RXUWKHOGWKDWVWDWHVPD\QRWLQIULQJH´RQWKHULJKWRIUHVHUYation
Indians to make theLURZQODZVDQGEHUXOHGE\WKHPµ76 This statement
encapsulates the intent of the test: shielding tribes from state power and
at the same time, protecting the right of tribes to be self-governing.77
This modern framework certainly does not provide as much protection
IRUWULEHVDJDLQVWVWDWHVDVGLG0DUVKDOO·VRULJLQDOWorcester and Cherokee
Nation understanding³WKDW VWDWH ODZ ´FDQ KDYH QR IRUFHµ RQ ´GRPHVWLF
GHSHQGHQW QDWLRQVµ $V VXFK VLQFH WKRVH GHFLVLRQV  DQG  Ue-
spectively), there has been a three-way jurisdictional tug-of-war among
tribal, federal, and state interests, predicated on interpretations of the
constitutional framework, yet with consistent acknowledgement of three
sovereigns.78
Unfortunately for tribes in the United States, their respective sover-
eignties have not often been afforded the same respect as those of the
states in which their lands lie. But as we will see below, their situation is
enviable compared to the protections afforded to tribes in Canada. The
following section wiOOGHVFULEHKRZ&DQDGD·VHDUO\DQGHQGXULQJYLHZRI
73

US Const art VI, cl 2.

74

See White Mountain Apache Tribe v Bracker, 448 US 136, 100 S Ct 2578 (1980) [cited
to US] ´>VWDWH@WD[HVDUHSUH-HPSWHGE\IHGHUDOODZµDW´WKHSURSRVHGH[HUFLVHRf
VWDWH DXWKRULW\ LV LPSHUPLVVLEOHµ DW   Warren Trading Post Co v Arizona Tax
Commission, 380 US 685, 85 S Ct 1242 (1965) [cited to US] ´VWDWHWD[FDQQRWEHLm-
posed consistently with federal statutes applicable to the Indians on the Navajo Res-
ervationµDW 

75

See Hicks, supra note 58 at 362.

76

Williams, supra note 66 at 220.

77

See Pevar, supra note 60 at 133.

78

For a modern look at the expansion of state jurisdiction in Indian country, see Jeff
Corntassel & Richard C Witmer, Forced Federalism: Contemporary Challenges to In-
digenous Nationhood (Norman, Okla: University of Oklahoma Press, 2008).
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Aboriginal peoples differed from that of the United States and how this
perception led directly to very damaging legislation and judicial interpre-
tations.

B. Canada
1. Preconstitutional Canada
During the first half of the nineteenth century, comparable approach-
es in dealings with indigenous peoples were taken by American and Ca-
nadian courts.79 :KHUHDV&KLHI-XVWLFH0DUVKDOOVDZWULEHVDV´GRPHVWLF
GHSHQGHQWQDWLRQVµ80 the judiciary in Upper Canada saw thePDVD´GLs-
WLQFW WKRXJK IHXGDWRU\ SHRSOHµ81 And whereas Chief Justice Marshall
VDZDWUHDW\DV´DFRQWUDFWEHWZHHQWZRQDWLRQVQRWDOHJLVODWLYHDFWµ82
WKH 8SSHU &DQDGD .LQJ·V %HQFK RSLQHG WKDW ´KRZHYHU EDUEDURXV WKHVH
Indians may be considered, the treaty under which they migrated to and
UHVLGHLQWKLVFRXQWU\LVELQGLQJµ83
Notwithstanding these somewhat parallel views of Indian tribes and
Aboriginal peoples by Canadian and American courts, there was still a
critical, diverging undercurrent in play, baVHG RQ WKH GLFKRWRP\ RI ´XVµ
(i.e., subjects of the British Crown who were citizens neither of Canada
QRURIWKHLUUHVSHFWLYHWULEHV DQG´WKHPµ LHFLWL]HQVRIWULEHVQRWFLWi-
zens of the United States). These seeds of dissimilarity planted in the late
1700s would not bloom until 1867, with the enactment of the Canadian
constitution. In the interim, whereas many early British North American
cases discussed lands belonging to the Crown, yet reserved for Aboriginal
SHRSOHV·RFFXSDWLRQRUSXWDVLGHIRUWKHir benefit,84 the United States rou-
79

80

William Wicken provides a thorough examination of the preconstitutional history be-
WZHHQWKH0L·NPDTDQGWKH%ULWLVKLQ:LOOLDP&:LFNHQ0L·NPDT7reaties on Trial:
History, Land, and Donald Marshall Junior (Toronto: University of Toronto Press,
2002). Likewise, Sidney L. Harring provides an illuminating history of this era in his
:KLWH0DQ·V/DZ1DWLYH3HRSOHLQ1LQHWHHQWK-Century Canadian Jurisprudence (To-
ronto: University of Toronto Press for the Osgoode Society for Canadian Legal Histo-
ry, 1998).
Cherokee Nation, supra note 39 at 17.

81

The King v Phelps (1823), 1 UCKB 47 at 52, 1 CNLC 411 [Phelps].

82

Foster v Neilson, 27 US (2 Pet) 253 at 314, 7 L Ed 415 (1829) [Foster].

83

Phelps, supra note 81 at 53.

84

See e.g. Totten v Watson (1858), 15 UCQB 392 (available on WL Can) (dealing with
legislation prohibiting Aboriginals from selling lands reserved for their occupation and
held by the Crown, but allowing sale of land by individual Indians who had acquired
title to the land);; The Queen v Hagar (1857), 7 UCCP 380 (available on WL Can) (deal-
LQJ ZLWK OHJLVODWLRQ ´GHVLJQHG WRSURWHFW,QGLDQVIURPDOOFRQWUDFWVPDGHE\WKHPLQ
respect to the laQGVVHWDSDUWIRUWKHLUXVHµDW Lower Canada (Commissioner of
Indian Lands) v Payant Dit St Onge (1856), 3 LC Jur 313, 8 Rapports judiciaires revi-
sés de Québec 29 (Sup Ct) [cited to LC Jur] $ERULJLQDOVGRQRWKDYH´DQ\ULJKWRUWi-
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tinely discussed the notion of Indian lands and the rights of occupancy be-
ing protected and respected by the courts until extinguished via legal
means.85
$VGLVFXVVHGEHORZZHVKDOOVHHWKDWWKHORQJGHOD\RQ&DQDGD·VSDrt
in recognizing aspects of inherent, indigenous rights even in part can be
directly attributed to the fact that Aboriginal peoples in Canada were
considered subjects, though not citizens, until 1960. Contrastingly, Indi-
ans in the United States were long considered neither subjects nor Amer-
ican citizens;; they were citizens of their own tribe and not a part of the
American body politic. The following section will elaborate on this diver-
JHQW´XVµDQG´WKHPµGLFKRWRP\

2.

Subjects and Non-citizens Versus Nonsubjects and Non-citizens

7KH FULWLFDO GLVWLQFWLRQ EHWZHHQ &DQDGD·V VXEMHFW-non-citizen ap-
SURDFK DQG WKH 8QLWHG 6WDWHV· QRQVXEMHFW-non-citizen approach is high-
lighted by two events that occurred only two years apart³in 1868 and
1870. In 1868, the Fourteenth Amendment86 was ratified as a means for
the US Congress to overturn Scott v. Sanford,87 the vile US Supreme
Court decision that held that black slaves (and their descendants, wheth-

tle, by virtue whereof, [they can] ... sell wood growing on landsµ that are ´VHW DSDUW
and appropriatHGWRDQGIRUWKHXVHRIWKHWULEHRUERG\RI,QGLDQVWKHUHLQUHVLGLQJµDW
313, 315);; R v Baby (1855), 12 UCQB 346 (available on WL Can) (dealing with legisla-
tion prohibiting ´WKH EX\LQJ IURP ,QGLDQV RU FRQWUDFWLQJ WR EX\ IURP WKHP ZLWKRXW
the consent of the Crown, not merely any lands of which they are actually in posses-
VLRQ EXW DQ\ ODQGV KHOG E\ WKH JRYHUQPHQW IRU WKHLU XVH DQG EHQHILWµ DW   The
Queen v Strong (1850), 1 Gr / UC Ch 392 at 394 (available at WL Can) (parol testimo-
Q\ FRQFHUQLQJ ODQGV ´DSSURSULDWHG IRU WKH UHVLGHQFH RI FHUWDLQ ,QGLDQ WULEHVµ ZKLFK
were trespassed upon by a non-Aboriginal, was sufficient prima facie evidence);; Doe
dem Sheldon v Ramsay (1852), 9 UCQB 105 (available on WL Can) (a grant of land by
the governor of Quebec to the Mohawks did not convey a legal estate);; Bown v West
(1846), 1 UCQB (OS) 639 (available on WL Can) (court could not interfere with a land
transfer involving Aboriginals because the Crown held the whole of the estate);; Doe ex
dem Jackson v Wilkes  8&4% 26  DYDLODEOHRQ4/  ´WKH*RYHUQRURID
colony, acting in the name of the King, could [not] under his own seal at arms grant
DZD\WKHODQGVRIWKHFURZQµDW).
85

See e.g. Clark v Smith, 38 US (13 Pet) 195, 10 L Ed 123 (1839) (lands in which Indians
have a right of occupancy will be encumbered by that right until it is legally extin-
guished);; Cherokee Nation, supra note 39 ´,QGLDQVKDYHULJKWVRIRFFXSDQF\WR their
lands as sacred as the fee-VLPSOHDEVROXWHWLWOHRIWKHZKLWHVµDW Johnson, supra
note 21 (through the Revolutionary War and the ensuing treaties, the United States
HDUQHGWKHH[FOXVLYHULJKWWRH[WLQJXLVKWKH,QGLDQV·WLWOHWRWKHODQGDWLVVue);; Fletch-
er v Peck, 10 US (6 Cranch) 87, 3 L Ed 162 (1810) [cited to US] ´WKHQDWXUHRI,QGLDQ
title, which is certainly to be respected by all courts, until it be legitimately extin-
guished, is not such as to be absolutely repugnant to a seisin in fee on the part of the
VWDWHµDW-43).

86

US Const amend XIV.

87

Dred Scott, supra note 53.
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er or not they themselves were slaves) were not protected by the US Con-
stitution and could never be American citizens. However expansive the
Fourteenth Amendment may have been, it still limited that grant of citi-
]HQVKLS WR WKRVH SHRSOH ZKR ZHUH ´VXEMHFW WR >86@MXULVGLFWLRQµ6LQFH
Indians were governed by their own respective tribal laws and not subject
to US jurisdiction, they were not afforded citizenship. Simply put, they
were not American;; they were Indian.
Contrastingly, two years later³in 1870³Justice Dalton held, in R ex
rel. Gibb v. WhiteWKDW´>W@KHUHLVDPDUNHGdifference between the posi-
tion of Indians in the United States and in this Province. There, the Indi-
an is an alien, not a citizen. ... In [Upper Canada] ... Indians are sub-
MHFWVµ88 Indeed, Indians in Canada were conveniently considered by the
Canadian government to be subjects but were still not afforded citizen
status unless they voluntarily enfranchised themselves.89 They were able
to cast election ballots or hold political office only if they surrendered
their treaty rights and Indian status or if they had fought for Canada in a
war.90 The unconditional franchise for Indians, with no strings attached,
was not granted until 1960, when Prime Minister John Diefenbaker
amended the Canada Elections Act.91 The United States beat Canada to
the punch by thirty-six years.
In 1924,92 Congress passed the Indian Citizenship Act,93 which con-
ferred American citizenship on all Indians born in the United States who
had not yet become citizens through treaties or statutes. However, the US
Supreme Court performed some jurisdictional damage control with Unit-
ed States v. Nice94 when it held that Indians remained subject to Con-
88

(1870), 5 PR 315 at 317 (available on QL) (Ont).

89

Enfranchisement was resisted, but compulsory enfranchisement came in various
forms: only people who could prove membership in particular bands were recognized
as having Indian status, while any Indians who fought for Canada in a war or became
a doctor, lawyer, or Christian minister were automatically enfranchised and lost their
Indian status.

90

See Canada Elections Act, RSC 1952, s 14(2)(e).

91

See An Act to amend the Canada Elections Act, SC 1960, c 7, s 1, repealing Canada
Elections Act, supra note 90, ss 14(2)(e), 14(4). The first Aboriginal (Okanagan) person
to be elected to the House of Commons was Leonard S. Marchand, who entered the
House on June 25, 1968.

92

This was fifty-four years after the Fifteenth Amendment granted all American citi-
]HQV UHJDUGOHVV RI ´UDFH FRORU RU SUHYLRXV FRQGLWLRQ RI VHUYLWXGHµ WKH ULJKW WR YRWH
(US Const amend XV, § 1).

93

An Act To authorize the Secretary of the Interior to issue certificates of citizenship to
Indians, Pub L No 68-175, 43 Stat 253 (codified as amended at 8 USC § 1401(b)
(2006)).

94

241 US 591, 36 S Ct 696  >FLWHGWR86@ 8QLWHG6WDWHVFLWL]HQVKLS´is not incom-
patible with tribal existence or continued guardianship, and so may be conferred
without completely emancipating the Indians or placing them beyond the reach of
FRQJUHVVLRQDOUHJXODWLRQVDGDSWHGIRUWKHLUSURWHFWLRQµDW 
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JUHVV· SOHQDU\ DXWKRULW\ HYHQ DIWHU WKH\ EHFDPH 8QLWHG 6WDWHV FLWizens.
Therefore, as of 1924, Indians in the United States were both American
citizens and citizens of their own respective Indian tribes. Conversely, un-
til 1960, Aboriginals in Canada were stuck in a EL]DUUHQRPDQ·VODQGRI
pseudocitizenship. They were considered subjects but not full-fledged citi-
zens;; as mentioned above, they could not vote or hold political office un-
less they abandoned their Indian status and treaty rights.
*HRUJH :DVKLQJWRQ·V DIRUHPHQWLRQHG VRFLDO LGHRORJLFDO DQG JHo-
graphical lines of distinction between the two groups were invaluable to
tribes in the United States in maintaining their sovereign indigenous sta-
WXV7KHEHQHILWVHQMR\HGE\WULEHVLQWKH8QLWHG6WDWHVE\EHLQJ´WKHPµ
were becoming evident, while the damages inflicted upon Aboriginal peo-
ples by EHLQJDPHPEHURI´XVµLQ&DQDGDZHUHTXLWHGHVWUXFWLYHWRWKHLU
sovereignty, which was never ceded, surrendered, or extinguished. Their
LQFOXVLRQ LQ &DQDGD·V ILUVW FRQVWLWXWLRQ ZRXOG RQO\ H[DFHrbate the prob-
lem.

3. Postconstitutional Canada
Eighty years after the United States adopted its constitution, Great
Britain passed the Constitution Act, 1867,95 which formed the Dominion
of Canada.96 8QOLNHWKH8QLWHG6WDWHV·FRQVWLWXWLRQDOVFKHPHZKHUHDQ\
rights not granted to the federal government were reserved for the states,
the Canadian scheme maintained an overarching federal jurisdiction
EDVHGXSRQWKHSRZHUNQRZQDV´3HDFH2UGHUDQGJRRG*RYHUnPHQWµ97
Any matter not provided for under the enumerated, exclusive authority of
the provinces fell within the scope of the federal Parliament.
Unlike the status of Indians in the United States when its constitu-
tion was adopted, Aboriginal peoples in Canada were seen as neither po-
litically significant nor militarily dangerous when the newly formed do-
minion adopted its constitution. For example, the Council of the Three
Fires, which encompassed the entire traditional territory of the Ojibwa,
2GDZDDQG3RWDZDWRPLKDG´FHDVHGWREHDQHIIHFWLYHPLOLWDU\HQWLW\Ee-
FDXVH)LUVW1DWLRQV·PLOLWDU\VWUHQJWKUHODWLYHWRQHZFRPHUVKDGJUHDWO\

95

Constitution Act, 1867, supra note 15. At its time of enactment, it was called the Brit-
ish North America Act.

96

The Dominion of Canada initially consisted of Ontario, Quebec, New Brunswick, and
Nova Scotia.

97

Constitution Act, 1867, supra note 15, s 91 (´[i]t shall be lawful for the Queen, by and
with the Advice and Consent of the Senate and House of Commons, to make Laws for
the Peace, Order, and good Government of Canada, in relation to all Matters not com-
ing within the Classes of Subjects by this Act assigned exclusively to the Legislatures
RI WKH 3URYLQFHVµ). ´Peace, Order, and good Governmentµ is often abbreviated as
´32**µ
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diminished, and the United States and Britain had reached an entente in
$PHULFDWKHUHE\HOLPLQDWLQJLWVSRWHQWLDODVDQDOO\WRIRUHLJQSRZHUVµ98
Because of this, when the British Crown divided up constitutional
powers between the federal and provincial governments, Aboriginal peo-
ples forcibly became a virtual constitutional footnote in section 91(24),
ZKLFK VLPSO\ UHDGV ´,QGLDQV DQG /DQGV UHVHUYHG IRU WKH ,QGLDQVµ99
7RVVHGLQWRWKHIHGHUDOSRWLW´LVWKHRQO\SURYLVLRQWRGHDOZLWK$ERULJi-
nal peoples and has provided only minimal protection for theLUULJKWVµ100
Unlike Indian tribes in the United States, which were placed alongside
states and foreign nations in the US Constitution,101 tribes in Canada
were actually placed further down the enumerated list of federal powers
WKDQ´%HDFRQV%XR\V/LJKWKRXVHVDQG6DEOH,VODQGµ102
In 2001, the Ontario Court of Appeal claimed, in Chippewas of Sarnia
Band v. Canada (Attorney General),103 that until 1860, dealings between
the British Crown and First Nations were viewed as transactions be-
WZHHQVRYHUHLJQQDWLRQV´governed by agreements or treaties made by the
(QJOLVK&URZQDQGWKH)LUVW1DWLRQVµ104 The court was off the mark by
several decades because, in 1830, in light of the reduction in position of
Aboriginal peoples from military allies to societal impediments, Britain
FKDQJHG ´UHVSRQVLELOLW\ IRU ,QGLDQ DIIDLUV IURP PLOLWDU\ WR FLYLO Duthori-
WLHVµ105 This signified a decisive change in policy toward Aboriginal peo-
SOHV IURP RQH WKDW ZDV RQFH ´FKDUDFWHUL]HG E\ GLSORPDF\ DQG UHVSHFW RI

98

Norman D Shields, Anishinabek Political Alliance in the Post-Confederation Period:
The Grand General Indian Council of Ontario, 1870-1936 0$ 7KHVLV 4XHHQ·V 8Qi-
versity, 2001) at 14 [unpublished].

99

7KRVH VHYHQ ZRUGV VSHDN YROXPHV DV WKH\ VKRZ WKDW &DQDGD·V ODQG HYHQ ODQG ´Ue-
VHUYHGµ IRU $ERULJLQDO peoples, was already considered by Canadian officials as be-
longing to the Crown. Contrastingly, the United States only held the exclusive right to
extinguish Indian title to lands to which the Indians retained a right of occupancy.

100

John J Borrows & Leonard I Rotman, Aboriginal Legal Issues: Cases, Materials &
Commentary, 3d ed (Markham: LexisNexis, 2007) at 94.

101

But it should be remembered that the US Supreme Court later held, in Cherokee Na-
tion (supra note 39 at 17), that tribes were neither states nor foreign nations;; they
ZHUH´GRPHVWLFGHSHQGHQWQDWLRQVµ

102

Constitution Act, 1867, supra note 15, s 91(9).

103

(2000), 51 OR (3d) 641, 195 DLR (4th) 135 (CA) [Chippewas cited to OR]. This case is
criticized for its departure from previous precedent and principles regarding the legal
WUHDWPHQWRI$ERULJLQDOSHRSOHLQ.HQW0F1HLO´([WLQJXLVKment of Aboriginal Title in
&DQDGD7UHDWLHV/HJLVODWLRQDQG-XGLFLDO'LVFUHWLRQµ -2002) 33:2 Ottawa L Rev
301.

104

Chippewas, supra note 103 at para 51.

105

Magnet, supra note 5 at 40.
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military allies to one of submisVLRQWR%ULWLVKDXWKRULW\µ106 In 1840, the
Union Act107 made no mention of them and made no provision for the In-
dian Department on the civil list;; nor did it budget for the long-standing
payment of annuities for Upper Canada treaties.
During the first half of the nineteenth century, there was scant politi-
FDODFWLYLVPE\$ERULJLQDOSHRSOHVDQGSHUKDSVQR´SDQ-IndianµDFWLYLVP
of any kind.108 In ensuing decades, the political and societal clout of Abo-
riginal peoples in British North America continued to decline, notwith-
VWDQGLQJ WKH 0pWLV· 5HG 5LYHU 5HEHOOLRQ RI -70 and the ill-fated
Northwest Rebellion of 1885, which subsequently led to the Métis leader,
Louis Riel, being executed by hanging. Even the eleven treaties109 signed
by the Aboriginal peoples and Canada between 1871 and 1921 were not
HQRXJK WR VWDYH RII $ERULJLQDO SHRSOHV· SROLWLFDO DQG VRFLHWDO GLPLQLVh-
ment. Canada was too busy in its constitutional nation building to pay
much attention to displaced Aboriginal peoples, and Aboriginal peoples
were too busy simply trying to survive in a world overrun by newcomers.
It was not until the 1888 watershed 6W&DWKHULQH·Vdecision110 that the
position of tribes in Canada and their title rights to lands were even con-
sidered. As for the outcome regarding AborigiQDOSHRSOHV·LQWHUHVWVWHOl-
ingly, Aboriginal peoples were not even a party in the case. A quick sum-
mary is in order.
6W&DWKHULQH·Vwas a federal-provincial dispute over lands within the
borders of Ontario. In 1873, a treaty111 was concluded between the Crown
DQGWKH´6DXOWHDX[7ULEHRIWKH2MLEEHZD\,QGLDQVµ7KHfederal govern-

106

Paul Finkelman & Tim Alan Garrison, eds, Encyclopedia of United States Indian Poli-
cy and Law (Washington, DC: CQ Press, 2009) vol 1, sub verbo ´&DQDGD,QGLDQ3ROicy
RIµby Susan Neylon, 161 at 163.

107

1840 (UK) 3 & 4 Vict, c 35, reprinted in RSC 1985, App II, No 4. This act abolished the
legislatures of Lower Canada and Upper Canada, and established a new political enti-
ty to replace them, the Province of Canada.

108

Good starting points for research into HDUO\ $ERULJLQDO SHRSOHV· SROLWLFDO DFWLYLVP
would be Shields, supra note 98;; Miller, supra note 33;; Janet E Chute, The Legacy of
Shingwaukonse: A Century of Native Leadership (Toronto: University of Toronto
Press, 1998).

109

7KH´QXPEHUHGWUHDWLHVµRU´3RVW-&RQIHGHUDWLRQ7UHDWLHVµ

110

6W&DWKHULQH·V0LOOLQJ /XPEHU&RY7KH4XHHQ(1888), 14 App Cas 46, 10 CRAC 13
(PC) [6W&DWKHULQH·VFLWHGWR$SS&DV@ QRWHWKDWLWLVVSHOOHG´6W&DWKDULQH·VµLQWKH
lower court). The source of Aboriginal title was based on the Royal Proclamation of
1763 (supra note 4), giving $ERULJLQDOVD´SHUVRQDODQGXVXIUXFWXDU\ULJKW, dependent
upon the good ZLOORIWKH6RYHUHLJQµDQGZKLFKFRXOGEHWDNHQDZD\DWDQ\WLPH(St.
&DWKHULQH·V, supra note 110 at 54).

111

Treaty No 3 Between Her Majesty the Queen and the Saulteaux Tribe of the Ojibbeway
Indians at the North West Angle of the Lake of the Woods, 3 October 1873, online: Abo-
riginal Affairs and Northern Development Canada <http://www.aadnc-
aandc.gc.ca/eng/1100100028667/1100100028669>.
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ment later claimed that it had retained the right to issue commercial for-
HVWU\OLFHQVHVDQGWKDWLWGLGVRWRWKH6W&DWKHULQH·V0LOOLQJDQG/XPEHU
Company, the namesake of the case. In response, Ontario brought suit,
DUJXLQJWKDWLWRZQHGWKHODQGVLQTXHVWLRQWKDW$ERULJLQDOSHRSOHV ´,n-
GLDQVµLVXVHGLQWKHFDVH KHOGRQO\DOHVVHUXVHDQGRFFXSDncy right at
the pleasure of the Crown, and therefore, that the federal government did
not have the right to issue lumbering permits. The court112 agreed with
WKHSURYLQFHRQDOOFRXQWVGHFODULQJWKDW$ERULJLQDOSHRSOHV·ULJKWWRWKH
land, even land under treatiesZDVPHUHO\D´SHUVRQDODQGXVXIUXFWXDU\
right dependent upon the good will RIWKH6RYHUHLJQµ113 which flowed di-
rectly from the Royal Proclamation of 1763.114
In some ways, 6W &DWKHULQH·V was much in line with Chief Justice
0DUVKDOO·V -RKQVRQ Y 0·,QWRVK decision. Just as Indians in the United
6WDWHVPDLQWDLQHGRQO\D´ULJKWRIRFFXSDQF\µ115 which could only be ex-
WLQJXLVKHGE\&RQJUHVV$ERULJLQDOSHRSOHVLQ&DQDGDKHOG´SHUVRQDODQG
XVXIUXFWXDU\µ ULJKWV PHUHO\ E\ WKH JUDFH RI WKH &URZQ Contrastingly,
KRZHYHULQWKH8QLWHG6WDWHVWKH,QGLDQWULEHV·´ULJKWRIRFFXSDQF\µUe-
sulted from their original ownership of the land, not on an external, for-
eign document. Ironically, and certainly a frustrating exercise in logic, the
6W&DWKHULQH·V court held that the British document that stripped Aborig-
inal peoples of their inherent rights was the same document that gave
them their currently recognized rights. Apparently, the Crown giveth and
the Crown taketh away.
Thus, Indians in the United States possessed (and still possess) in-
herent, sovereign powers by virtue of who they are³original possessors of
the land³while Aboriginals in Canada, at least until 1973, maintained
power solely based on what Great Britain and Canada gave them. Even
though they had never surrendered their sovereign, inherent rights, Can-
ada simply did not recognize that fact;; they were considered Canadian
Aboriginal subjects, not sovereign Aboriginal peoples living in Canada.
This distinction is critical because, for almost a century since the St.
&DWKHULQH·V decision and well into modern times, Canadian society has
grown atop this skewed view³a dubious foundation for the nation.

112

The Judicial Committee of the Privy Council, which sat in London, England, was the
ultimate court of appeal for Canada until 1949. With the advent of the Supreme Court
RI&DQDGDWKDW\HDUWKH3ULY\&RXQFLO·VUROHYLV-à-vis Canada was abolished, though it
still remains the final court for many former British colonies.

113

6W&DWKHULQH·V, supra note 110 at 54.

114

This debilitating view of Aboriginal title was later affirmed in Quebec (AG) v Canada
(AG);; Re Indian Lands (1920), [1921] 1 AC 401, 56 DLR 373 (PC) (also known as the
´6WDU&KURPHµFDVH 

115

Johnson, supra note 21 at 574.
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It was not until the Calder116 decision of 1973 that Canada acknowl-
edged its faulty legal and moral reasoning, and finally caught up to the
way the United States had, since 1823, recognized Indian title to land.117
In Calder, the Supreme Court of Canada overruled 6W&DWKHULQH·V when
it held that Aboriginal title, based on prior occupation by Aboriginal peo-
ples, existed at common law and not because of the Royal Proclamation of
1763. Shortly after this decision, the federal government implemented its
comprehensive land claim process to deal with AERULJLQDOSHRSOHV·FODLPV
to lands that had not been ceded by treaty.118
Regardless of Calder and the ensuing land claims commission, Cana-
GD·V RQH KXQGUHG DQd fifty years of legal and moral tardiness has had
devastating effects on Aboriginal peoples.119 As will be discussed below,
in Part IV, most of the post-Calder judicial decisions suffer from the re-
sidual effects of the centuries-old colonial mindsets that doggedly cling to
interpreters of the law today. In this vein, Professor Brian Slattery dis-
FXVVHGZKDWKHFDOOVWKH´,PSHULDO0RGHOµZKLFK´KDVKDGDUHPDUNDEOH
influence on the thinking of lawyers and judges over the past century and
a half. And, in the absence of anything better to replace it, it continues to
provide the tacit matrix for much legal thinking about the Constitu-
WLRQµ120 This is amply illustrated by the overt provincial presence within
reserves, discussed immediately below.121

116
117

Calder v British Columbia (AG), [1973] SCR 313, 34 DLR (3d) 145.
See Johnson, supra note 21.

118

%XWVHH-HQQLIHU('DOWRQ´$ERULJLQDO7LWOHDQG6HOI-Government in Canada: What Is
WKH7UXH6FRSHRI&RPSUHKHQVLYH/DQG&ODLPV$JUHHPHQWV"µ  :LQGVRU5HY
Legal Soc Issues  ´there is currently insufficient recognition by the Canadian gov-
ernment of Aboriginal title and self-government as crucial components of comprehen-
VLYHODQGFODLPVDJUHHPHQWVµDW 3HWHU+5XVVHOO´,QGLJHQRXV6HOI-Determination:
Is Canada as Good as ,W*HWV"µLQ%DUEDUD$QQ+RFNLQJHGUnfinished Constitution-
al Business? Rethinking Indigenous Self-Determination (Canberra: Aboriginal Studies
3UHVV    ODQG FODLPV ´¶>D@JUHHPHQWV· UHDFKHG WKURXJK  QHJRWLDWLRQV DUH
heavily compromised³too little autonomy for many on the Aboriginal side, too much
IRUPDQ\LQWKHGRPLQDQWVRFLHW\µDW 

119

For a good examination of the Calder decision, see Hamar Foster, Heather Raven &
Jeremy Webber, eds, Let Right Be Done: Aboriginal Title, the Calder Case, and the
Future of Indigenous Rights (Vancouver: University of British Columbia Press, 2007).

120

´7KH 2UJDQLF &RQVWLWXWLRQ $ERULJLQDO 3HRSOHV DQG WKH (YROXWLRQ RI &DQDGDµ  
 2VJRRGH +DOO /-  DW  >6ODWWHU\ ´7KH 2UJDQLF &RQVWLWXWLRQµ@ QRWLQJ that
the dominant conception of the Canadian constitution emphasizes the influence of Eu-
ropean legal traditions and fails to acknowledge Aboriginal contributions).

121

:KHUHDVLQWKH8QLWHG6WDWHVWKHWHUP´UHVHUYDWLRQµLVXVHGWRGHILQH,QGLDQODQGV
in &DQDGD´UHVHUYHµLVXVHG
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4. Provinces Versus Bands
Similar to the supremacy clause in the United States, where any state
law that is inconsistent with federal law is inoperative, in Canada, the
´SDUDPRXQWF\ GRFWULQHµ UHQGHUV LQRSHUDWLYH DQ\ SURYLQFLDO OHJLVOation
that displaces or frustrates a federal legislative purpose.122 As already
discussed, by virtue of section 91(24), the federal government has sole ju-
ULVGLFWLRQRYHU´,QGLDQVDQG/DQGVUHVHUYHGIRUWKH,QGLDQVµ5egardless,
just as American states have tried for generations to assume more juris-
dictional control in Indian country, so too have Canadian provinces been
WU\LQJWRH[WHQGWKHLUMXULVGLFWLRQRYHU$ERULJLQDOSHRSOHV·ODQGVDQGUe-
sources. However, the Canadian provinces have been far more successful,
helped immensely by section 88 of the Indian Act.123
Passed in 1950 with little political fanfare or opposition, section 88
(then section 87) expressly provided for the general application of provin-
cial law to Aboriginals, whether on the reserve or not.124 As parsed by
Kerry Wilkins, sectiRQZDVRVWHQVLEO\´PHDQWDOPRVWFHUWDLQO\WRDd-
dress and acknowledge the widespread sense that provincial measures
VKRXOG QRW FRQVWULFW WKH H[HUFLVH RI ,QGLDQV· OHJLWLPDWH WUHDW\ ULJKWVµ125
However, its darker intentions were based on the federal goverQPHQW·V
EHOLHI ´WKDW WKH SURYLQFHV KDG D UROH WR SOD\ LQ DFKLHYLQJ WKH UHFRJQL]HG
long-term goal of assimilation ... of the Indian peoples into mainstream
VRFLHW\µ126 7KLVDOVRIDFLOLWDWHGWKHFKLOGZHOIDUH´VL[WLHVVFRRSµZKHUHDQ
alarming rate of Aboriginal children were taken from their homes and
communities by provincial authorities and adopted out to non-Aboriginal
parents.127
Section 88 provides that any provincial legislation that merely has an
incidental effect on the federal power, including the powers in section
91(24) of the Constitution Act, 1867, is intra vires. Thus, any provincial

122

See R v Morris, 2006 SCC 59 at para 89, [2006] 2 SCR 915.

123

Leroy Little Bear co-edited an influential book on section 88, which held some sway in
policy circles in the 1980s: see J Anthony Long & Menno Boldt, in association with
Leroy Little Bear, eds, Governments in Conflict? Provinces and Indian Nations in
Canada (Toronto: University of Toronto Press, 1988).

124

For a useful article on the history, effects, and interplay of section 88, see Kent
0F1HLO ´$ERULJLQDO 7LWOH DQd Section 88 of the Indian Actµ    8%& / 5HY
159.

125

´¶6WLOO&UD]\$IWHU$OO7KHVH<HDUV·6HFWLRQRIWKHIndian Act DW)LIW\µ  
Alta L Rev 458 at 462.

126

Ibid at 463.

127

See generally Patrick Johnston, Native Children and the Child Welfare System (To-
ronto: Canadian Council on Social Development Series in association with James Lor-
imer & Company, 1983);; Suzanne Fournier & Ernie Crey, Stolen from Our Embrace:
The Abduction of First Nations Children and the Restoration of Aboriginal Communi-
ties (Vancouver: Douglas & McIntyre, 1997).
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legislation is valid with respect to Aboriginals on reserves so long as its
pith and substance128 is couched within one of the classes of subjects as-
signed to the provinces and not to the set of federal powers.129 For exam-
ple, provincial traffic laws fully apply on any Indian reserve within the
SURYLQFH·VERUGHUVEHFDXVHWKHLUHIIHFWRQWKHIHGHUDOJRYHUQPHQW·VLQWHr-
est in Aboriginal affairs is deemed incidental and of little import.130 How-
ever, things get more complicated when Aboriginal and treaty rights are
involved because they strike at the heart of section 91(24): ´,ndians, and
/DQGVUHVHUYHGIRUWKH,QGLDQVµ
After years of judicial back-and-forth on the issue of which provincial
laws applied to Aboriginals and which did not,131 in 1985, the Supreme
Court of Canada finally dug in its heels with Dick v. R, where it distin-
guished between two categories of provincial laws³firstly, those that
could be applied to AboriginalV ,QGLDQV ZLWKRXWGLVWXUELQJWKHLU´,QGi-
DQQHVVµ DQG VHFRQGO\ WKRVH WKDW E\ WKHLU YHU\ QDWXUH UHJXODWHG WKHP
´qua ,QGLDQVµ132 The first type of provincial law could apply to Aboriginal
people;; the second could not. This approach was later reconfigured in Del-
gamuukw v. British Columbia, where Chief Justice Lamer provided an
inconsistent view. First, he held that Aboriginal rights (including treaty
ULJKWV  DUH ZLWKLQ WKH ´FRUH RI ,QGLDQQHVV ZKLFK OLHV DW WKH KHDUW RI V
  µDQGWKHUHIRUHWKDW´>S@URYLncial governments are prevented from
OHJLVODWLQJLQUHODWLRQWR>WKHP@µ133 But he also held that provincial gov-
ernments can infringe upon Aboriginal rights if they meet the justifica-
tion test found in R v. Sparrow.134

128

See Cardinal v Alberta (AG), [1974] SCR 695 at 703, 40 DLR (3d) 553.

129

See Four B Manufacturing v United Garment Workers of America (1979), [1980] 1
SCR 1031, 102 DLR (3d) 385 (the provincial labour law legislation did not deal with
WKHVXEMHFWPDWWHURI´,QGLDQVµDQGZDVWKHUHIRUHYDOLGDVDSSOLHGWRWKHP 

130

See R v Francis, [1988] 1 SCR 1025, 51 DLR (4th) 418.

131

See e.g. R v Batisse (1978), 19 OR (2d) 145, 84 DLR (3d) 377 (Dist Ct) [cited to OR]
´7UHaty No. 9 was ... an agreement between the Indians and the federal Government
and ... Ontario obtained no legislative rights vis-à-vis Indians because of the presence
RIRQHRIWKHLUQRPLQHHVDVDFRPPLVVLRQHUµDW R v Kruger and Manuel (1975), 60
DLR (3d) 144, [1975] 5 WWR 167 (BCCA) (provincial laws of general application apply
uniformly throughout a jurisdiction and are thus applicable to Aboriginals);; Natural
Parents v Superintendent of Child Welfare (1975), [1976] 2 SCR 751, 60 DLR (3d) 148
(the BC provincial Adoption Act is referentially incorporated and becomes federal leg-
islation, applicable to Aboriginals);; R v White (1964), 50 DLR (2d) 613, 52 WWR 193
%&&$ >FLWHGWR'/5@ ´>O@HJLVODWLRQWKDWDEURJDWHVRUDEULGJHVWKHKXQWLQJULJKWVUe-
served to Indians under treaties and agreements ... is ... legislation in relation to Indi-
DQVEHFDXVHLWGHDOVZLWKULJKWVSHFXOLDUWRWKHPµDW618).

132

[1985] 2 SCR 309 at 326, 23 DLR (4th) 33.

133

Delgamuukw v British Columbia, [1997] 3 SCR 1010 at para 178, 153 DLR (4th) 193
[cited to SCR].
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Ibid at paras 165-69. The Sparrow justification test mandates that the government
justify any legislation that infringes on Aboriginal rights that were in existence in
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That is where the law stands today in regard to the application of pro-
YLQFLDOJRYHUQPHQWV·ODZVRQ$ERULJLQDOSHRSOHV·UHVHUYHVSURYLQFHVPD\
HQIRUFH WKHLU ODZV ZKHUH LW LV IRXQG WKDW WKH ´,QGLDQQHVVµ RI $ERULginal
peoples, as determined by the Canadian courts themselves, is not being
inappropriately encroached upon. This judicial determination is focused
not so much on protecting or shielding Aboriginal peoples from wrongful
interference with their affairs by the provinces, but rather on protecting
the integrity of the federal-provincial distribution of powers scheme. This
primary focus on the distribution of powers was made clear in a pair of
recent Supreme Court of Canada decisions that dealt with overlapping
Aboriginal and labour issues.135 The Court·V DQDO\VLV EHJDQ DQG HQGHG
with a traditional division of powers analysis, in which it was held that
the primary function of Aboriginal child-welfare agencies related to la-
bour relations and that these agencies should therefore be regulated by
the provinces. Thus, the Court saw no need for an inquiU\LQWRWKH´FRUHRI
,QGLDQQHVVµ GHVSLWH WKH FXOWXUDOO\ DSSURSULDWH QDWXUH RI WKH $ERULJLQDO
child-ZHOIDUH VHUYLFHV WKH EHQHILFLDULHV· $ERULJLQDO LGHQWLW\ DQG WKH Hx-
istence of federal funding.
To summarize what has been discussed so far, Indian tribes in the
8QLWHG 6WDWHV KDYH EHHQ DQG FRQWLQXH WR EH FRQVLGHUHG ´GRPHVWLF Ge-
SHQGHQW QDWLRQVµ SROLWLFDOO\ DSDUW EXW VWLOO D SDUW RI WKH FRXQWU\ DV D
whole. Over time, the rights held by Indian tribes have been consistently
chipped away, culminating in 1886, when Congress claimed that it had
plenary power over Indian tribes on the basis that the federal government
needed to provide protection to tribes from the states. Contrastingly, Abo-
riginal peoples in Canada had long been considered, without their con-
sent, to be subjects of Great Britain, and until 1973, any rights that Abo-
riginal peoples may have had existed by the will of the Crown. With the
SDWULDWLRQ RI &DQDGD·V FRQVWLWXWLRQ LQ  $ERULJLQDO SHRSOHV ZHUH
GHHPHGWREHDSDUWRI&DQDGD·VFRQVWLWXWLRQal landscape with some pro-
tected, Aboriginal-specific rights.
But what rights did Aboriginals enjoy as subjects of the British
Crown? Prior to Calder, they held limited title to the lands of their ances-
tors, and this title depended upon the good will of the Crown.136 In 1929, it
was determined that Aboriginal peoples had no capacity to enter into
treaties and that those treaties that were already in existence were void

1982: R v Sparrow, [1990] 1 SCR 1075, 70 DLR (4th) 385 [Sparrow cited to SCR]. It is
discussed in greater detail in Part IV, below.
135

NIL/TU,O Child and Family Services Society v BC Government and Service Employ-
HHV·8QLRQ, 2010 SCC 45, [2010] 2 SCR 696;; Communications, Energy and Paperwork-
ers Union of Canada v Native Child and Family Services of Toronto, 2010 SCC 46,
[2010] 2 SCR 737.

136

See Neylon, supra note 106 at 162-63.
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ab initio.137 Canada could bluntly interfere in internal tribal matters,
even using the law to dismantle complete governance systems that had
been in place for countless centuries.138 7R QLS $ERULJLQDO SHRSOHV· ODQG
claims in the bud, federal legislation was passed that prohibited anyone
from soliciting or receiving money from Indians for claims without ex-
press permission from the superintendent general of Indian affairs.139
Breaking that law could lead to imprisonment and a fine.140
Thus, with the enactment of the Constitution Act, 1867, Aboriginal
peoples, viewed as subjects but non-citizens of the Crown in Canada, were
held captive by section 91(24). The passage of the Indian Act141 in 1876
only increased this legislative imprisonment, which endures to the pre-
sent day.

II. Darkest Before the Dawn for Tribes in the United States
The Indian Act of 1876 was, and remains, a monolithically injurious
piece of legislation for Indians142 in Canada. It excluded Indians from the
137

See R v Syliboy (1928), [1929] 1 DLR 307, 50 CCC 389 (NS Co Ct). Though merely a
case from a Nova Scotia county court concerning fourteen muskrat pelts, it remained
the law on treaties throughout Canada for fifty-six years, finally being overturned by
the Supreme Court of Canada in 1985, with Simon v. R ([1985] 2 SCR 387, 24 DLR
(4th) 390).

138

See Logan v Styres (1959), 20 DLR (2d) 416, 5 CNLC 261 (Ont HC) [Logan cited to
DLR] ´>Z@KLOH LW PLJKW EH XQMXVW RU XQIDLU XQGHU WKH FLUFXPVWDQFHV IRU WKH 3DUOLa-
ment of Canada to interfere with their system of internal Government by hereditary
Chiefs, I am of the opinion that Parliament has [by virtue of section 91(24) of the Con-
stitution Act, 1867] WKHDXWKRULW\WRSURYLGHIRUWKHVXUUHQGHURI5HVHUYHODQGµDW 424).

139

This legislation arose over concerns after some American lawyers solicited funds from
Oneida, St. Regis, Oka, and Lorette reserves to present a claim against the state of
New York for lands that they claimed belonged to the Iroquois Confederacy. It seems
section 149(a) of the Indian Act was subsequently added to prevent indigenous peo-
ples in Canada from using the courts in such a manner. See Treaties and Historical
Research Centre, PRE Group, Indian and Northern Affairs, The Historical Develop-
ment of the Indian Act (np: Indian and Northern Affairs, Treaties and Historical Re-
search Center, 1978) at 120.

140

See Indian Act, RSC 1927, c 98, s 141. The legislative text read:
Every person who, without the consent of the Superintendent General
expressed in writing, receives, obtains, solicits or requests from any Indian
any payment or contribution or promise of any payment or contribution for
the purpose of raising a fund or providing money for the prosecution of any
claim which the tribe or band of Indians to which such Indian belongs, or of
which he is a member, has or is represented to have for the recovery of any
claim or money for the said tribe or band, shall be guilty of an offence and
liable upon summary conviction for each such offence to a penalty not ex-
ceeding two hundred dollars and not less than fifty dollars or to imprison-
ment for any term not exceeding two months.
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Indian Act, SC 1876, c 18 [Indian Act 1876].
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GHILQLWLRQ RI ´SHUVRQµ143 and dictated the who, what, where, when, and
why of being Indian. To this day, it governs virtually every aspect of Indi-
DQV·OLYHVRQUHVHUYHV,WZDVDFRQVROLGDWLRQRISUHYLRXVOHJLVODWLRQSDVVHG
from 1850 to 1857 that defined who was an Indian;; controlled land distri-
bution, land alienation, band membership and status determination,
band governance, and management of funds;;144 excluded Aboriginals from
general exemptions from hunting and fishing regulatory schemes;;145 and
called for the total assimilation of Aboriginals into white society.146 Until
the 1960s, Indian Affairs agents, present on most reserves and empow-
ered by the Indian Act, possessed an almost absolute regulatory power
over Aboriginals and were authorized to issue or deny passes that allowed
Aboriginals to leave the reserve, even temporarily.147
However, things were not so rosy for Indian tribes in the United
6WDWHV GXULQJ WKLV WLPH HLWKHU ´7KH WKHPH RI ,QGLDQ SROLF\ IRU WKH Ue-
mainder of the nineteenth and first quarter of the twentieth century was
¶FLYLOL]DWLRQ DQG DVVLPLODWLRQ·µ148 a theme that was encapsulated by the
General Allotment Act149 (also known as the Dawes Act). Prior to the pas-
sage of that act, the allotment, or parcelling out, of tribal land was volun-
tary, but in 1887, it became mandatory. Tribal members were assigned a
SDUFHO RI ODQG XVXDOO\  RU  DFUHV  DQG DQ\ UHPDLQLQJ ´VXUSOXVµ
lands were sold to anyone who could afford them. Between the years 1887
and 1934, 118 reservations had lands that were allotted,150 and by 1920,
nearly 36 million acres had been transferred from communal to individu-

143

Indian Act 1876, supra note 141V   ´>W@KHWHUP¶SHUVRQ·PHDQVDQLQGLYLGXDORWh-
er than an Indian, unless the context clearly requires another cRQVWUXFWLRQµ 
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An Act for the better protection of the Lands and Property of the Indians in Lower
Canada, 1850 (UK), 13 & 14 Vict, c 42, s 5.

145

An Act to amend the Act prohibiting the hunting and killing of Deer and other game
within this Province, at certain seasons of the year, 1853 (UK), 15 & 16 Vict, c 171;; An
Act for the protection of Fisheries in Lower Canada, 1855 (UK), 18 Vic, c 114.

146

An Act to encourage the gradual Civilization of the Indian Tribes in this Province, and
to amend the Laws respecting Indians, 1857 (UK), 20 Vict, c 26. It is commonly re-
ferred to as the Gradual Civilization Act.

147

See Indian and Northern Affairs Canada, The Canadian Indian (Ottawa: Minister of
Supply and Services Canada, 1986) at 86.
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Nell Jessup Newton et al, eds, &RKHQ·V +DQGERRN RI )HGHUDO ,QGLDQ /DZ, 2005 ed
(Newark, NJ: LexisNexis Matthew Bender, 2005) at 77.
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An act to provide for the allotment of lands in severalty to Indians on the various res-
ervations, and to extend the protection of the laws of the United States and the Territo-
ries over the Indians, and for other purposes, c 119, §§ 1-3, 24 Stat 388 at 388-89
(1887) (codified as amended at 25 USC §§ 331-33 (1994)).
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See US, American Indian Policy Review Commission, Final Report (Washington, DC:
US Government Printing Office, 1977) at 6.
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al ownership.151 By 1934, two-thirds (or 27 million acres) of the land allot-
ted to Indians had changed hands by sale to non-Indian ownership.152
Indeed, it was a dark time for indigenous peoples in North America.
However, it is at this point, in 1934, that the paths of indigenous peoples in
the United States and Canada began to diverge substantially. This diver-

gence was brought on by a seemingly perfect storm of bold, forward-
thinking bureaucrats, a responsive national leader, and a strong desire to
turn away from failed, antiquated approaches. The end result was the
passage of the Indian Reorganization Act (IRA).153

A. The Indian Reorganization Act
In the 1928 case of R v. Syliboy,154 Aboriginal peoples in Canada were
still seen by the judiciary, at least in Nova Scotia, as descended from
´VDYDJHVµ DQG ZHUH considered jurisdictional chattel held by the British
Crown by way of previous French possession. Just a few years after that
decision, the United States enacted the IRA. This would prove to be a de-
cisive turn for the nation, which veered away from its failed methods of
dealing with Indian tribes and, in doing so, embarked upon a more re-
spectful path for their mutual relations.155 The IRA ´ZDVE\DOODccounts,
one of the most significant single pieces of legislation directly affecting
Indians ever enacted by WKH&RQJUHVVRIWKH8QLWHG6WDWHVµ156 As Profes-
sor Skibine notes, it ´UHSUHVHQWHGWKHILUVWFRPSUHKHQVLYHDWWHPSWDWLn-
151

See Prucha, Great Father, supra note 25 at 865.

152

See Wilcomb E Washburn, 5HG0DQ·V/DQG / :KLWH0DQ·V/DZ7KH3DVWDQG3UHVHQW
Status of the American Indian, 2d ed (Norman, Okla: University of Oklahoma Press,
1995) at 145.

153

An act to conserve and develop Indian lands and resources;; to extend to Indians the
right to form business and other organizations;; to establish a credit system for Indians;;
to grant certain rights of home rule to Indians;; to provide for vocational education for
Indians;; and for other purposes, Pub L No 73-383, 48 Stat 984 (1934) (codified as
amended at 25 USC §§ 461-79 (2006)).

154

Supra note 137 at 313:
[T]he Indians were never regarded as an independent power. A civilized na-
tion first discovering a country of uncivilized people or savages held such
country as its own until such time as by treaty it was transferred to some
RWKHUFLYLOL]HGQDWLRQ7KHVDYDJHV·ULJKWVRIVRYHUHLJQW\HYHQRIRZQHUVKLS
were never recognized. Nova Scotia had passed to Great Britain not by gift
or purchase from or even by conquest of the Indians but by treaty with
France, which had acquired it by priority of discovery and ancient posses-
sion;; and the Indians passed with it.
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For a fascinating look at the history behind the IRA as well as the important players
involved in the drafting of the legislation, see Elmer R Rusco, A Fateful Time: The
Background and Legislative History of the Indian Reorganization Act (Reno: Universi-
ty of Nevada Press, 2000).
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´7ULEDO 6HOI-*RYHUQPHQW DQG WKH ,QGLDQ 5HRUJDQL]DWLRQ $FW RI µ Legislative
Comment, (1972) 70:5 Mich L Rev 955 at 955.
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corporating Indian tribes as political entities within the legal and political
system of the United States. The IRA embodied the endorsement of a pol-
icy promoting tribal self-government and a government-to-government re-
ODWLRQVKLSEHWZHHQ,QGLDQWULEHVDQGWKH8QLWHG6WDWHVµ157
With the advent of the IRA, fostered by President Franklin D. Roose-
YHOW·VDGPLQLVWUDWLRQWKHDOORWPHQWSHULRGRIILcially came to an end, and
tribes were encouraged to adopt their own respective constitutions as well
as corporate charters for economic development. However, because the
process for adopting these documents was often foreign to tribes, as well
as being mainly uniform with little tribal input, there was, from the start,
much tribal resentment.158 As such, the IRA certainly was not perfect,
and it still has its fair share of detractors,159 but at least it was a start. At
a minimum, the IRA recognized and reaffirmed that tribes were still dis-
WLQFWIURPWKH8QLWHG6WDWHV·ERG\SROLWLF
On the other side of that ever-widening gulf between the treatment of
indigenous peoples in Canada and the United States, the former contin-
ued full steam ahead with its destructive and untenable approach to its
relationship with Aboriginal peoples.160 The glaring distinction between
the old-school and new-school approaches is perfectly embodied by three
bureaucrats working from opposite sides of the border³John Collier and
Felix Cohen in the United States, and Duncan Campbell Scott in Canada.
A year after Scott retired from his long-standing position (1913-32) as su-
perintendent general of Indian affairs in Canada, Cohen began (1933-
157

$OH[ 7DOOFKLHI 6NLELQH´5HGHILQLQJWKH6WDWXVRI,QGLDQ7ULEHV:LWKLQ¶2XU)HGHUDl-
LVP·%H\RQGWKH'HSHQGHQF\3DUDGLJPµ  &RQQ/5ev 667 at 675.

158

See Dalia Tsuk Mitchell, Architect of Justice: Felix S. Cohen and the Founding of
American Legal Pluralism (Ithaca: Cornell University Press, 2007) at 110-11.
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For an initial discussion of the merits and faults of the IRA, see Robert B Porter,
´6WUHQJWKHQLQJ 7ULEDO 6RYHUHLJQW\ 7KURXJK *RYHUQPHQW 5HIRUP :KDW Are the Is-
VXHV"µ  .DQ-/ 3XE3RO·\DW-78, 83-85;; S Lyman Tyler, A History of
Indian Policy (Washington, DC: United States Department of the Interior, Bureau of
Indian Affairs, 1973) at 131- 5LFKPRQG / &ORZ ´7KH ,QGLDQ 5HRUJDQL]DWLRQ $FW
and the Loss of Tribal Sovereignty: Constitutions on the Rosebud and Pine Ridge Res-
HUYDWLRQVµ  Great Plains Quarterly 125.
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See e.g. Logan, supra note 138 (where the forcible disruption of Mohawk tribal gov-
ernance was upheld);; R v Commanda, [1939] 3 DLR 635, 72 CCC 246 (Ont H Ct J)
[cited to DLR] (´it does not matter whether Indians have any rights flowing from [a] ...
treaty or not. [They] ... may be taken away by the [provincial] ... [l]egislature without
any compensationµ DW );; R v Smith, [1935] 3 DLR 703, [1935] 2 WWR 433 (Sask
CA) [cited to DLR] (regardless of the existence of a treaty, any Aboriginal right of ac-
cess to a wildlife preserve is ´merely the privilege accorded to all persons to enter the
preserve without carrying fire-armsµ DW  >HPSKDVLV LQ RULJLQDO@);; Point v Dibblee
Construction Co, [1934] OR 142, [1934] 2 DLR 785 (H Ct J) (individual Aboriginal in-
terest in land is a limited right of occupation and does not include tort actions for re-
covery of land or for the removal of trespassers);; Sero v Gault (1921), 64 DLR 327, 50
OLR 27 (H Ct J) (the Aboriginal right of self-government was not constituted at com-
mon law).
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  ZRUNLQJ LQ WKH 6ROLFLWRU·V 2IILFH RI WKH 'HSDUWPent of the Interior
with Collier as the new commissioner of Indian affairs (1933-1945).
Whereas Scott obstinately clung to the abortive, destructive ideologies of
the previous century, Collier and Cohen were both highly progressive
thinkers.
The results of their divergent approaches are plainly evident today
and call deafeningly for comparable, high-level modern bureaucrats to
take the reins in Canada and break away from the failed policies and del-
eterious approaches of the past.

B. John Collier
CoincidLQJZLWK3UHVLGHQW5RRVHYHOW·V1HZ'HDO&ROOLHULPSOHPHQWHG
WKH´,QGLDQ1HZ'HDOµZLWKWKHSDVVLQJRIWKHIRA. Before assuming his
SRVLWLRQ&ROOLHUKDGORQJFULWLFL]HGWKH$PHULFDQJRYHUQPHQW·VDSSURDFK
to Indian affairs, and in his first departmental annual report, he stated
WKDW´>Q@RLQWHUIHUHQFHZLWK,QGLDQUHOLJLRXVOLIHRUH[SUHVVLRQZLOOKHUHDf-
ter be tolerated. The cultural history of Indians is in all respects to be
considered equal to that of any non-,QGLDQ JURXSµ161 His hardline ap-
proach did not soften over the years, a fact made plainly evident in his
annual report for 1938, where he laid out the mandate for his department
in no uncertain terms:
Dead is the centuries-old notion that the sooner we eliminated this
doomed race, preferably humanely, the better. No longer can we,
with even the most generous intentions, pour millions of dollars
and vast reservoirs of energy, sympathy, and effort into any unpro-
ductive attempts at some single, artificial permanent solution of
the Indian problem. No longer can we naively talk of or think of the
´,QGLDQ SUREOHPµ 2XU WDVN LV WR KHOS ,QGLDQV PHHW WKH P\ULDG RI
complex, interrelated, mutually dependent situations which devel-
op among them, according to the very best light we can get on those
happenings³much as we deal with our own perplexities and op-
portunities.162

Having a commissioner of Indian affairs like John Collier represent-
ing Indian tribes in the federal government was a bold new direction for
the United States and truly marked the beginning of a new era of Indian-
$PHULFDQ UHODWLRQV &ROOLHU·V PDQGDWH ZDV IXUWKHU HPEROGHQHG ZLWK WKH
help of Felix Cohen.

161

-RKQ&ROOLHU´2IILFHRI,QGLDQ$IIDLUVµLQ86Annual Report of the Secretary of the In-
terior for the Fiscal Year Ended June 30 1934 (Washington, DC: United States Gov-
ernment Printing Office, 1934) 78 at 90.
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-RKQ&ROOLHU´2IILFHRI,QGLDQ$IIDLUVµLQUS, Annual Report of the Secretary of the In-
terior for the Fiscal Year Ended June 30 1938 (Washington, DC: United States Gov-
ernment Printing Office, 1938) 209 at 209-10.
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Felix Cohen

&ROOLHU·VULJKW-hand man was Felix Cohen, the man credited with be-
ing the key legal designer of the Indian New Deal. Before assuming his
duties at the Department of the Interior, Cohen was a philosopher and
lawyer, having obtained an advanced degree in philosophy from Harvard
and in law from Columbia. Cohen
was a legal realist, [but] he differed from other legal realists in believing that
ethical and policy dimensions provide an external standard against which to
measure legal behavior and also provide a set of policy objectives toward
which the law should strive. He was therefore most associated with the
pragmatic instrumentalist school of legal realism. He was recognized as a
´leader in reconstructing legal philosophy to better integrate penetrating
thought and just action.µ163

He was sympathetic to the concerns of Indian nations in protecting their
natural resources and land base, and he considered the protection of In-
GLDQ FXOWXUHV IURP WKHPDMRULW\·VGRPLQDQFH to be a serious ethical con-
cern for which all Americans were morally responsible.164 In fact, Cohen
believed that
the Indian plays much the same role in our American society that
the Jews played in Germany. /LNHWKHPLQHU·VFDQDU\WKH,QGLDQ
marks the shifts from fresh air to poison gas in our political atmos-
phere;; and our treatment of Indians, even more than our treatment
of other minorities, reflects the rise and fall in our democratic
faith.165

In 1941, Cohen published the Handbook of Federal Indian Law,166
which incorporated more than a century and a half of American Indian
ODZ$VHYLGHQFHGLQWKHKDQGERRN&RKHQ·VOHJDODQGHWKLFDOEHOLHIVcon-
sisted of the view that Indians had certain rights, including those of self-
governance and self-determination: ´Central to that analysis was the
long-standing tradition that Indian tribes were governments with author-
ity over both their members and their land, rather than being governed
by the stDWHJRYHUQPHQWVWKDWVXUURXQGHGWKHPµ167
When drawing straws for senior officials in Indian affairs in the early
twentieth century, Aboriginal peoples in Canada certainly pulled the
VKRUWHVW RQH 7KH\ JRW 'XQFDQ &DPSEHOO 6FRWW ZKR ZDV UHFHQWO\ ´KRn-
ouUHGµZLWKWKHGXELRXVGLVWLQFWLRQRIEHLQJQDPHGRQHRIWKH´PRVWFRn-
163

Newton et al, supra note 148 at ix, citing Gerard R Moran, Dedication (1954) 9:1 Rut-
gers L Rev 343.
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See Stephen 0)HOGPDQ´)HOL[6&RKHQDQG+LV-XULVSUXGHQFH5HIOHFWLRQVRQ)Hd-
HUDO,QGLDQ/DZµ  %XII/5HYDW-501.

165

)HOL[6&RKHQ´7KH(URVLRQRI,QGLDQ5LJKWV-1953: A Case Study in Bureaucra-
F\µ  <DOH/-DW
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WHPSWLEOH&DQDGLDQVµLQKLVWRU\EDVHGRQKLVUROHLQWKH'HSDUWPHQWRI
Indian Affairs.168

D. Duncan Campbell Scott
Apart from his bureaucratic duties as superintendent general of Indi-
an affairs, Scott was also a much-revered poet and prose writer. When he
GLHGLQKHZDVGHFODUHG´WKHXQRIILFLDOSRHWODXUHDWHRI&DQDGD,µ169
DV ZHOO DV ´RQH RI WKH DQFHVWUDO YRLFHV RI WKH &DQDGLDQ LPDJLQDWLRQµ170
%XWDVRQHRIKLVELRJUDSKHUVKDVQRWHG´6FRWWwould have been a signifi-
FDQW KLVWRULFDO ILJXUH KDG KHQHYHUSHQQHGDVWDQ]DRISRHWU\µ171 due to
his role in Canadian politics. And while LQKLVSRHWU\DQGSURVH´>K@HWRRN
a romantic interest in native tradition, ... living natives were another
PDWWHUµ172 There is certainly a grim irony to be found in his lyrical
mourning for what he saw as a vanishing culture and the fact that he and
his department were fervently working to hasten its demise. Whereas
Collier and Cohen moved their department away from the stark, earlier
policies of Indian assimilation, Scott ardently stuck to them and has since
become infamous for stating plainly LQ  ´>My] object is to continue
until there is not a single Indian in Canada that has not been absorbed
into the body politic and there is no Indian question and no Indian De-
SDUWPHQWµ173
While Scott was obviously not successful in his objective of absorbing
all Indians into the folds of Canadian society, neither was the United
States in its similar attempts during its allotment and assimilation era,
as discussed above. But the United States had one last hurrah in this ar-
ea. After Collier and Cohen, the political pendulum eventually swung the
other way with a vengeance in the middle of the twentieth century.
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See :LOO )HUJXVRQ ´'XQFDQ &DPSEHOO 6FRWW (1862-1947) 7KH 5K\PLQJ 5DFLVWµ The
Beaver 87:4 (August-September 2007) 37.
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Duncan Campbell Scott: The Poet and the Indians, 1995, DVD (Toronto: Vtape, 2009).
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NRUWKURS)U\H´Conclusion to a Literary History of Canadaµ in The Bush Garden: Es-
says on Canadian Imagination (Concord, Ont: House of Anansi Press, 1971) 213 at
245.
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E Brian Titley, A Narrow Vision: Duncan Campbell Scott and the Administration of
Indian Affairs in Canada (Vancouver: University of British Columbia Press, 1986) at
vii.
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Ronald Wright, Stolen Continents: The Americas Through Indian Eyes Since 1492
(Boston: Houghton Mifflin, 1992) at 321.

173

Evidence of DC Scott to the Special Committee of the House of Commons Examining
the Indian Act Amendments of 1920, cited in Treaties and Historical Research Centre,
The Historical Development of the Indian Act (np: PRE Group, Indian and Northern
Affairs, 1978) at 114.
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III. Termination and the Indian White Paper
Indigenous peoples in the United States and Canada have survived
attempts at forced assimilation, the most pointed of which occurred in the
United States from 1949 to 1968. This period was known as the ´WHUPLQa-
WLRQHUDµ, a referenFHWRWKHIHGHUDOJRYHUQPHQW·VSROLF\RIVLPply termi-
QDWLQJWKHWULEH·VWUXVWUHODWLRQVKLSZLWKWKH8QLWHG6WDWHV&RPSDUDWLYe-
ly, in Canada, the long-standing assimilationist policies perpetuated by
the Indian Act culminated in 1969 with the Indian White Paper, put forth
by Prime Minister Trudeau and Minister of Indian Affairs Jean Chrétien.
Both assimilative attempts will be looked at below, in the order in which
they occurred.

A. Termination
Soon after the dichotomous ideological split was played out by Collier
and Cohen in the United States and Scott in Canada, the United States
government again exhibited its disturbing multiple personality disorder.
Stemming from a 1949 report by the Commission on Organization of the
Executive Branch of the Government (Hoover Commission),174 there was a
clarion call for the complete integration of Indians into American society.
The policies of the IRA era were by then a bygone notion, and it was be-
lieved not only that total assimilation of Indians would save the United
States much money but that it was also in the best interests of the Indi-
ans themselves.175 The Hoover Commission found that
[t]he basis for historic Indian culture has been swept away. Tradi-
tional tribal organization was smashed a generation ago. Ameri-
cans of ,QGLDQ GHVFHQW ZKR DUH VWLOO WKRXJKW RI DV ¶,QGLDQ· DUH D
handful of people, not three-tenths of one percent of the total popu-
lation. Assimilation cannot be prevented. The only questions are:
What kind of assimilation, and how fast?176

In response to these recommendations, in 1953, Congress adopted
House Concurrent Resolution 108,177 which stated that federal services
DQG RWKHU EHQHILWV WR WULEHV VKRXOG EH HQGHG ´DW WKH HDUOLHVW SRVVLEOH
WLPHµ5DWKHUWKDQWULEHV·FXOWXUDOKLVWRULHVEHLQJFRQVLGHUHGHTXDOWRany
non-,QGLDQ JURXS ´LQ DOO UHVSHFWVµ, as Collier and Cohen had advocated,
they were simply to be terminated. Commissioner of Indian Affairs Dillon
Myer insisted that the implementation of termination be a co-operative

174

US, Social Security and Education, Indian Affairs: Letter from the Chairman, Com-
mission on Organization of the Executive Branch of the Government (HR Doc No 129)
(Washington, DC: US Government Printing Office, 1949). The report did not, howev-
er, support abrupt discontinuation of services.

175

See Ibid.

176

Ibid at 54-55.

177
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effort with tribal leaders, but if that co-operation was found to be lacking,
the Bureau of Indian Affairs (BIA) would forge ahead on its own.178 Ulti-
mately, approximately 110 tribes lost all relations with the federal gov-
ernment.179 A tribe has not been terminated since 1966, and since then, al-
most all of them have had federal recognition restored.180 The same year that
saw House Concurrent Resolution 108 also saw Public Law 280,181 which
transferred criminal jurisdiction on Indian reservations to five states.182
To be sure, it was a dark time for Indians in the United States, and it was
not until 1968 that President Lyndon B Johnson would provide some
much-needed respite.
The underlying rationale for the termination of the trust responsibil-
ity toward Indian tribes has been attributed, by one scholar, to deeply-
HPEHGGHG´:HVWHUQ-based legal principles and ideals,µ183 such as equali-
ty. An explicit example of this time-worn notion arose in 1983, when John
Roberts (now chief justice of the US Supreme Court) worked in the White
House cRXQVHO·VRIILFHIRUWKHReagan administration. Roberts, then twen-
ty-eight years old, was tasked with responding to the proposed congres-
sional policy statement to symbolically repudiate House Concurrent Reso-
lution 108. Roberts wrote in his memo that he was astonished at the trib-
al RSSRVLWLRQ WR WKH SULQFLSOHV SURWHFWHG LQ D UHVROXWLRQ WKDW ´UHDGV OLNH
PRWKHUKRRGDQGDSSOHSLHµ184 Thus, those Western-based legal principles
and ideals that are often destructive of indigenous rights, are alive and
well in the US Supreme Court. Of course, views may change over time,
EXW FRQVLGHULQJ 5REHUWV· ,QGLDQ ODZ RSLQLRQV DV chief justice of the US
Supreme Court,185 WKH\DSSDUHQWO\KDYHQ·WFKDQJHGPXFKDWDOO

178

See Prucha, Great Father, supra note 25 at 1033.

179

See &KDUOHV ) :LONLQVRQ  (ULF 5 %LJJV ´7KH (YROXWLRQ RI WKH 7HUPLQDWLRQ 3ROLF\µ
(1977) 5:1 Am Indian L Rev 139 at 151-0LFKDHO&:DOFK´7HUPLQating the Indian
7HUPLQDWLRQ3ROLF\µ1RWH  6WDQ/5HYDW

180

See e.g. 25 USC §§ 903-903g (2006) (Menominee tribe);; 25 USC §§ 861-861c (2006)
(Wyandotte, Peoria, and Ottawa tribes);; 25 USC §§ 761-68 (2006) (Paiute tribe);; 25
USC §§ 566-566h (2006) (Klamath tribe).
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Supra note 68.
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California, Minnesota (except the Red Lake Reservation), Nebraska, Oregon (except
for the Warm Springs Reservation), and Wisconsin (except for the Menominee Reser-
vation).

183

N Bruce Duthu, American Indians and the Law (New York: Penguin Group, 2008) at
141.

184

Memorandum from John G Roberts, Associate White House Counsel, to Fred F Field-
ing, White House Counsel (18 January 1983), Simi Valley, Cal, Ronald Reagan Presi-
dential Library (Indian Policy (3), Box 29, John G Roberts Files).

185

Of the nine Indian law cases Chief Justice John Roberts has ruled on, he has not once
found in favour of tribal interests: see Salazar v Raham Navajo Chapter, 567 US __,
132 S Ct 2181 (2012), Roberts CJ, dissenting [cited to US] ´the Government must pay
HDFKWULEH·VFRQWUDFWVXSSRUWFRVWVLQIXOOµZKHQLWKDV´VXIILFLHQWIXQGVWRSD\LQIXOO
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Notwithstanding Chief Justice 5REHUWV·DIILQLW\IRUWKHDSSOH-pie tast-
iness of Indian termination, House Concurrent Resolution 108 was ex-
SUHVVO\ UHSXGLDWHG E\ &RQJUHVV LQ  LQFOXGLQJ ´DQ\ SROLF\ RI XQLODt-
HUDOWHUPLQDWLRQRI)HGHUDOUHODWLRQVZLWKDQ\,QGLDQQDWLRQµ186 Regard-
less of the value placed on this symbolic act thirty-five years after the
IDFW´WKHPHPRU\RIFRQJUHVVLRQDOFRPPLWWHHVDQGEXUHDXFUDWVLQ:DVh-
LQJWRQ ¶WHUPLQDWLQJ· WKH H[LVWHQFH RI KXQGUHGV RI WULEHV DFURVV ,QGLDQ
country stands as a chilling reminder to Indian peoples that Congress can
still unilaterally decide to extinguish the special status and rights of
WULEHVZLWKRXW,QGLDQFRQVHQWµ187

B. Self-Determination
However grim that outlook may have been, President Lyndon B.
Johnson began assuaging fears at least as early as 1968, with his con-
gressional message on Indian affaLUV HQWLWOHG ´7KH )RUJRWWHQ $PHUi-
DQ\LQGLYLGXDOFRQWUDFWRU·VFRQWUDFWVXSSRUWFRVWVEXWQRWHQRXJKIXQGVWRFRYHUWKH
DJJUHJDWH DPRXQW GXH HYHU\ FRQWUDFWRUµ DW   Match-E-Be-Nash-She-Wish Band of
Pottawatomi Indians v Patchak, 567 US __, 132 S Ct 1877 (2012) (the Quiet Title
Act (28 USC § 2409a (2006)) did not apply because plaintiff did not assert that he was
the rightful owner of the land in question, but rather that the federal acquisition of
tribal land taken into trust was unlawful);; United States v Jicarilla Apache Nation,
564 US __, 131 S Ct 2313 (2011) (attorney-client privilege entitles the United States to
withhold from an Indian tribe confidential communications between the government
and government attorneys implicating the administration of statutes pertaining to
property held in trust for the tribe);; 8QLWHG6WDWHVY7RKRQR2·RGKDP Nation, 563 US
__, 131 S Ct 1723 (2011) [cited to US] (´>t]wo suits [making] ... the same claim [are
barred from the Court of Federal Claims] ... if they are based on substantially the
same operative facts, regardless of the relief VRXJKWLQHDFKVXLWµDW);; United States v
Navajo Nation, 556 US 287, 129 S Ct 1547 (2009) [cited to US] ([i]t is ... conceivable,
albeit unlikely, that some other relevant statute, though invoked by the Tribe at the
outset of litigation, might have gone unmentioned by the Federal Circuit and unana-
O\]HGE\WKLVFRXUWµDW KRZHYHU´>n]one of the sources of law cited ... provide[d a]
... sound ... basis for its breach-of-WUXVWODZVXLWµDW);; Hawaii v Office of Hawaiian
Affairs, 556 US 163,  6 &W    VXEVWDQWLYH SURYLVLRQV DQG ´ZKHUHDVµ
clauses of congressional resolution did not strip state of its authority to alienate ceded
lands);; Carcieri v Salazar, 555 US 379, 129 S Ct 1058 (2009) (the secretary of the in-
teULRU·VDXWKRULW\XQGHUWKHIRA to take land into trust for Indians was limited to In-
dian tribes that were under federal jurisdiction when the IRA was enacted in 1934);;
Plains Commerce Bank v Long Family Land & Cattle Co, 554 US 316, 128 S Ct 2709
  QRH[FHSWLRQDSSOLHGWRWKHEDQN·VVDOHRIWULEDOODQGWRQRQ-Indians, and the
bank had not consented to tribal court jurisdiction);; Wagnon v Prairie and Potawato-
mi Nation, 546 US 95, 126 S Ct 676 (2005) (state tax on a non-Indian distributor for
fuel supplied to a gas station operated by a tribe on reservation was valid and posed
no affront to tribal sovereignty).
186

Tribally Controlled Schools Act of 1988, supra note 67, § 5203(f).

187

Getches et al, supra note 72 at 200. Though the United States has recently (as of De-
cember 16, 2010) endorsed the United Nations Declaration on the Rights of Indige-
nous Peoples (GA Res 295, UNGAOR, 61st Sess, Supp No 53, UN Doc A/61/53, (2007)),
it remains unclear how much effect that non-legally binding political gesture will have
RQSURWHFWLQJ,QGLDQVIURP´WHUPLQDWLRQµZLWKLQWKH8QLWHG6WDWHV.
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FDQµ188 ,Q GRLQJ VR KH ´VHW LQ PRWLRQ WKH FRQFHSW RI ,QGLDQ VHOI-
GHWHUPLQDWLRQDVZHNQRZLWWRGD\µ189 7KDWVDPH\HDUD´GUDPDWLFVKLIW
LQQDWLRQDOSROLF\WRZDUG,QGLDQVµ190 occurred when Congress prohibited
states from gaining any additional authority over Indian reservations via
PL 280.191 3UHVLGHQW1L[RQEXLOWRQKLVSUHGHFHVVRU·VPRPHQWXPZLWKUe-
spect to advocacy of self-determination for Indian tribes when he said to
Congress in 1970 that
[i]t is long past time that the Indian policies of the Federal gov-
ernment began to recognize and build upon the capacities and in-
sights of the Indian people. Both as a matter of justice and as a
matter of enlightened social policy, we must begin to act on the ba-
sis of what the Indians themselves have long been telling us. The
time has come to break decisively with the past and to create the
conditions for a new era in which the Indian future is determined
by Indian acts and Indian decisions.192

That year, Congress developed an Indian Business Development Pro-
gram193 to stimulate business and employment and then, in 1974, enacted
both the Indian Financing Act of 1974194 and the Native American Pro-
grams Act of 1974195 in order to bolster Indian commercial opportunities.
Perhaps of most importance, Congress passed the Indian Self-
Determination and Education Assistance Act in 1975,196 which established
SURFHGXUHV WKDW HQDEOHG WULEHV WR QHJRWLDWH FRQWUDFWV ´ FRQWUDFWVµ³
derived from the name of the law, Public Law 93-638) with various feder-
al agencies to administer their own education and social service pro-
grams. In 1978, the Indian Child and Welfare Act of 1978197 provided In-
dian families with considerable protection against the removal of their
children from their homes by state courts and agencies. In the 1980s, the

188
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189
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(8th Cir 1990), cert denied, 500 US 915, 1111 S Ct 2009 (1991).
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See An act to prescribe penalties for certain acts of violence or intimidation, and for
other purposes, Pub L No 90-284, § 402, 82 Stat 73 at 79 (1968) (codified as amended
at 25 USC § 1322 (2006)).
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´,QGLDQ $IIDLUV 7KH 3UHVLGHQW·V 0HVVDJH WR &RQJUHVVµ Weekly Compilation of Presi-
dential Documents 6:28 (13 July 1970) 894 at 894.
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See Indian Financing Act of 1974, Pub L No 93-262, §§ 401-404, 88 Stat 77 at 82-83
(codified as amended at 25 USC §§ 1521-24 (2006)).
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Supra note 193 (codified as amended at 25 USC §§ 1451-1544 (2006)).
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Pub L No 93-644, §11, 88 Stat 2291 at 2323-27 (codified as amended at 42 USC §2991-
94 (2006)).
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Pub L No 93-638, 88 Stat 2203 (1975).
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Pub L No 95-608, 92 Stat 3069 (codified as amended at 25 USC §§ 1901-63 (2006)).

INDIGENOUS RIGHTS IN A NORTH AMERICAN CONSTITUTIONAL CONTEXT

39

Indian Mineral Development Act of 1982198 allowed tribes to enter into
joint-venture agreements with mineral developers, while the Indian
Tribal Government Tax Status Act of 1982199 extended tax advantages al-
ready enjoyed by the states to tribes. In 1988, the Indian Gaming Regula-
tory Act (IGRA)200 FRQILUPHGWKHWULEHV·DELOLW\WRRSHUDWHFDVLQRVLQRrder
to raise tribal revenue and support economic development.
In 1994, President Clinton issued an executive order that mandated
that all federal agenFLHV LQWHUDFW ZLWK WULEHV RQ D ´JRYHUQPHQW-to-
JRYHUQPHQWµ EDVLVUHVSHFWIXORI WKHWULEHV· sovereignty.201 In an ensuing
 H[HFXWLYH RUGHU 3UHVLGHQW &OLQWRQ UHDIILUPHG ´WKH ULJKW RI ,QGLDQ
tribes to self-JRYHUQPHQWµ DQG UHTXLUHG IHGHUDO DJHQFLHV WR ZRUN with
WULEHVWRSURWHFWWKHLU´WULEDOWUXVWUHVRXUFHVDQG,QGLDQWULEDOWUHDW\DQG
other rights.202 In 2009, President Obama issued a memorandum on tribal
consultation, which mandated federal agency heads to submit a detailed
plan of action that their agency would adopt in order to implement Presi-
GHQW &OLQWRQ·V Executive Order 13175.203 President Obama signed into
law the Tribal Law and Order Act of 2010,204 which among other benefi-
cial changes, provides tribes with enhanced capabilities to combat reser-
vation crime and for tribal courts to impose greater fines and criminal
sentences. Most recently, on March 7, 2013, the reauthorization and ex-
pansion of the Violence Against Women Act205 was signed into law, allow-
ing tribal courts jurisdiction over non-Indians in crimes involving domes-
tic violence. At the signing ceremony, President Obama stated that

198

Pub L No 97-382, 96 Stat 1938 (codified as amended at 25 USC §§ 2101-108 (2006)).

199

Pub L No 97-473, 96 Stat 2605 at 2607 (codified as amended in scattered sections of 26
USC).

200

Pub L No 100-497, 102 Stat 2467 (codified as amended at 25 USC §§ 2701-21 (2006)).
The IGRA was enacted on the heels of the Supreme Court decision in California v
Cabazon Band of Mission Indians, 480 US 202 (1987), 107 S Ct 1083 [Cabazon] (be-
cause California did not prohibit all gambling but rather regulated it, the state was
not allowed to enforce its regulations on the tribe). Nine years after Cabazon, the Su-
preme Court of Canada held that tribes in Canada could not operate gaming busi-
QHVVHV EHFDXVH WKH\ ZHUH GHHPHG WR EH QRW ´AERULJLQDOµ HQRXJK RI DQDFWLYLW\7KDW
case, R v. Pamajewon, will be discussed in greater detail below, in Part IV ([1996] 2
SCR 821, 138 DLR (4th) 204 [Pamajewon]).
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HUQPHQWVµ $SULO in 3 CFR 1007 (1995).
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US, Exec Order No 13175, Consultation and Coordination with Indian Tribal Gov-
ernments, 3 CFR 304 (2001).
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Memorandum from Barack Obama to the Heads of Executive Departments and Agen-
cies´7ULEDO&RQVXOWDWLRQµ 1RYHPEHU in 3 CFR 406 (2010).
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Pub L No 111-211, 124 Stat 2258 at 2261 (codified at 25 USC §§ 2801-15 (Supp 2011)).
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tion Act of 2013 (supra note 22).

40

(2013) 58:3 MCGILL LAW JOURNAL ~ REVUE DE DROIT DE MCGILL

´>W@ULEDOJRYHUQPHQWVKDYHDQLQKHUHQWULJKWWRSUotect their people, and
DOOZRPHQGHVHUYHWKHULJKWWROLYHIUHHIURPIHDUµ206
In summary, Indian tribes in the United States have made great
strides forward since the ending of the termination era and the advent of
the self-determination era in 1968. Even though their sovereignty is still
limited, their jurisdictional powers are relatively on par with those of the
fifty states. Tribes enjoy sovereign immunity from suit and
[l]ike a U.S. state, tribes are subject to federal law, but operate un-
der their own constitutions, administer their own judicial systems,
and implement self-managed tax and regulatory regimes. Vis-à-vis
other federal, state and municipal governments, tribes in the cur-
rent era of self-determination expect and demand government-to-
government relations, rather than assuming the earlier role of a
[dependent] subject to paternalistic management by non-Indian
governments.207

:H·OOQRZWXUQRXUDWWHQWLRQQRUWKDQGWKHFORFNEDFN, to 1968.

C. The Indian White Paper
It is interesting to note that, in the same year that the United States
was officially wiping its hands clean of its termination-era approach and
opting instead for the encouragement of tribal self-determination, Canada
was jumping head first into assimilationist policies. It did so by way of
the Indian White Paper,208 advocated by Prime Minister Pierre Trudeau
and introduced by his Minister of Indian Affairs (and future Canadian
Prime Minister) Jean Chrétien. Whereas John Roberts, in 1983, was
astonished at Indian resistance to being assimilated into the United
States, Trudeau thought it
inconceivable ... that in a given society, one section of the society
have a treaty with the other section of the society. We must all be
equal under the laws and we must not sign treaties amongst our-

206

7KH3UHVLGHQW´5HPDUNVE\WKH3UHVLGHQWDQGWKH9LFH3UHVLGHQWDW6LJQLQJRIWKH9i-
ROHQFH $JDLQVW :RPHQ $FWµ Address delivered at Washington, DC, 7 March 2013),
online:
The
White
House
<http://www.whitehouse.gov/the-press-
office/2013/03/07/remarks-president-and-vice-president-signing-violence-against-
women-act>.
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6WHSKHQ&RUQHOO -RVHSK3.DOW´$PHULFDQ,QGLDQ6HOI-Determination: The Political
(FRQRP\ RI D6XFFHVVIXO3ROLF\µ, Joint Occasional Papers on Native Affairs Working
Paper No 1 (November 2010) at 3, online: Native Nations Institute
<http://nni.arizona.edu/pubs/jopna-wp1_cornell&kalt.pdf>.
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Minister of Indian Affairs and Northern Development, Statement of the Government
of Canada on Indian Policy, 1969 2WWDZD 4XHHQ·V 3ULQWHr, 1969). The irony of the
GRFXPHQW·VQDPHLVQRWORVWRQPDQ\$ERULJLQDOSHRSOH

INDIGENOUS RIGHTS IN A NORTH AMERICAN CONSTITUTIONAL CONTEXT

41

selves ... :H FDQ·W UHFRJQL]H DERULJLQDO ULJKWV EHFDXVH QR VRFLHW\
FDQEHEXLOWRQKLVWRULFDO¶PLJKW-have-EHHQV·.209

This dissimilarity in the opinions of Roberts and Trudeau illustrates a
JUDYH XQGHUO\LQJ GLIIHUHQFH DJDLQ KDUNLQJ EDFN WRWKH´XVµDQG´WKHPµ
dichotomy;; Roberts was flummoxed as to why Indians did not want to be
Americans while Trudeau saw Aboriginal peoples as already being Cana-
dian.
0XFK OLNH WKH 8QLWHG 6WDWHV· WHUPLQDWLRQ-era policies and Duncan
&DPSEHOO 6FRWW·V PLQGVHW IURP HDUOLHU LQ WKH FHQWXU\ 7UXGHDX·V Indian
White Paper called for the complete elimination of the Department of In-
dian Affairs and Northern Development, as well as Aboriginal reserves. It
espoused the notion that, instead of the century and a half of maltreat-
ment and dispossession at the hands of the Canadian government, it was
rather the special status that Aboriginal peoples had received that was
the cause of their social and economic dilemmas. Therefore, it was logical-
O\ GHGXFHG WKDW WR UHPRYH $ERULJLQDO SHRSOH·V VSHFLDO VWDWXV ZRXOG also
remove the problems that they faced. Federal responsibilities for Indian
affairs would be cauterized, and any previously recognized treaty or Abo-
riginal rights would become legally irrelevant.
Not surprisingly, Aboriginal opposition to the Indian White Paper was
fast and fierce. It raised awareness among Aboriginal peoples of their
shared common backgrounds and living conditions and, in effect, ended
the fragmentation of hundreds of isolated Aboriginal communities, trig-
gering a propagation of pan-Indian organizations.210 Resistance was so fo-
cused, and ultimately so successful, that the Indian White Paper was
permanently abandoned in 1971. Regardless, there are still relatively re-
cent voices that continue to express the desire to assimilate the Aborigi-
nal peoples of Canada.211 Fortunately for Aboriginal peoples in Canada,
this is not constitutionally permissible.

209

7KH 5LJKW +RQRXUDEOH 3LHUUH (OOLRW 7UXGHDX ´5HPDUNV RQ ,QGLDQ $ERULJLQDO DQG
7UHDW\5LJKWVµ GHOLYHUHGDWWKH$ERULJLQDODQG7UHDW\5LJKWV0HHWLQJ9DQFRXYHU
August 1969), reprinted in Miller, supra note 33 at 329.

210

See Menno Boldt, 6XUYLYLQJDV´,QGLDQVµ7KH&KDOOHQJHRI6HOI-Government (Toronto:
University of Toronto Press, 1993) at 85-86.

211

See e.g. Tom Flanagan, First Nations? Second Thoughts (Montreal: McGill-QXHHQ·V
University Press, 2008) at 4-5 (exploring Aboriginal orthodoxy as a point of view
shared by a small but vocal elite that benefits this elite of activists, politicians, admin-
istrators, and entrepreneurs, to the detriment of the majority of Aboriginal people);;
Melvin H Smith, 2XU+RPHRU1DWLYH/DQG:KDW*RYHUQPHQWV·$ERULJLQDO3ROLF\Is
Doing to Canada (Victoria, BC: Crown Western, 1995) (arguing that policies of large-
scale transferring of land and authority to Aboriginal groups are problematic due to a
lack of accountability). See also Cairns, supra note 19 ´DUUDQJHPHQWVWKDWUHFRJQL]H
[Canadians] and give us our own space and simultaneously bind us to each otherµ at
212).
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But is this a question of a bird in the hand being worth two in the
bush? Is it better for indigenous peoples to enjoy more rights without con-
stitutional protection or is it preferable to enjoy fewer, better protected
rights? Notwithstanding the longevity and the benefits of the self-
determination era, the symbolic repudiation of House Concurrent Resolu-
tion 108DQG&RQJUHVV·VVWDWHGDYHUVLRQWR´DQ\SROLF\RIXQLODWHUDOWHr-
PLQDWLRQ RI )HGHUDO UHODWLRQV ZLWK DQ\ ,QGLDQ QDWLRQµ212 tribes in the
United 6WDWHVDUHVWLOOWHFKQLFDOO\DWWKHPHUF\RI&RQJUHVV·VFODLPHGSOe-
nary power. Conversely, Aboriginal peoples in Canada have their existing
treaty and Aboriginal rights entrenched in section 35 of the Canadian
FRQVWLWXWLRQLWLVQRWSRVVLEOHWR´WHUPLQDWHµWKHPWKRXJKDVZHVKDOOVHH
below, this end can still be achieved if rights are simply not recognized
from the beginning. This difference between having constitutionally
protected rights in lesser quantities versus greater amounts of rights that
are not constitutionally protected will be discussed in the next section.

IV. Modern Challenges
A. Canada and the Charter
Since 1982, the rights of Aboriginal peoples recognized and affirmed
by the Canadian government have been inextricably linked to the same
document that serves the general Canadian populace³the Constitution
Act, 1982:KHQHQDFWHGLWLQWURGXFHGIXQGDPHQWDOFKDQJHVWR&DQDGD·V
constitutional landscape. Perhaps most important was the protection of
individual rights by way of the Canadian Charter of Rights and Free-
doms,213 which created an unprecedented role for courts in the oversight
of the legality of government action.214
Section 35(1) of part II of the Constitution Act, 1982³which is not in-
cluded in the Charter³is the primary section of the Canadian constitu-
WLRQGHDOLQJZLWK$ERULJLQDOLVVXHV7KDWVHFWLRQUHDGVVLPSO\´7KHHxist-
ing aboriginal and treaty rights of the aboriginal peoples of Canada are
KHUHE\UHFRJQL]HGDQGDIILUPHGµ7KXVVHFWLRQ  provides for consti-
tutional protection of existing Aboriginal and treaty rights of Aboriginals,
even though the constitution neither defines these rights nor provides an
enumerated list of them. It has fallen to the judiciary to interpret them or
for further clarification to emerge through agreements negotiated by Abo-
riginal peoples and Canadian governments.

212

25 USC § 2501(f) (2006).

213

Part I of the Constitution Act, 1982, supra note 3 [Charter].

214

See Patrick Macklem et al, eds, Canadian Constitutional Law, 4th ed (Toronto:
Emond Montgomery, 2010) at 7.
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7KHSODFHPHQWRIWKH´PHDWµ of Aboriginal rights outside the Charter
is considered significant by many. Professor Kent McNeil has opined that
it could suggest that section 35 allows for Aboriginal self-government
since the Charter (sections 1 to 34) is more concerned with individual
rights.215 Professor Peter Hogg has argued that excluding section 35 from
the Charter has both negative and positive effects. On the positive side,
section 35 cannot be limited by section 1216 or the section 33 notwithstand-
ing clause.217 On the negative side, however, section 24, which allows per-
sonal remedies for rights violations, is not available. To make matters
worse for Aboriginal peoples, R v. Sparrow218 limits section 35 in a man-
ner comparable to the section 1 Oakes test,219 which allows reasonable
limitations on rights and freedoms. Aboriginal rights can be infringed if
the Canadian government can justiI\WKDWLQIULQJHPHQW´Implicit in [the]
constitutional scheme is the obligation of the legislature to satisfy the test
of justification. The way in which a legislative objective is to be attained
must uphold the honour of the Crown and must be in keeping with the
unique contemporary relationship, grounded in history and policy, be-
WZHHQ WKH &URZQ DQG &DQDGD·V aboriginal peoples.µ220 Regardless of its
placement in the constitution, Professors F.L. Morton and Rainer Knopff,
in their criticisms of Charter case law and emergent judicial discretion,
considered section 35 as if it were part of the Charter. They stated that
´>V@HFWLRQLVWHFKQLFDOO\¶RXtVLGH·RIWKH&KDUWHUEXWDVDGHFOaration of
WKH VSHFLDO ULJKWV RI &DQDGD·V PRVW VDOLHQW UDFLDO PLQRULW\ ² rights that
are enforceable in the courts ² it has become an important part of the
Charter revoluWLRQµ221

215

6HH´$ERULJLQDO*RYHUQPHQWVµsupra note 16 at 67.

216

Peter W Hogg, Constitutional Law of Canada, looseleaf (consulted on 10 April 2013),
(Toronto: Carswell, 2007) ch 28 at 46. Section  LV NQRZQ DV WKH ´reasonable limitsµ
clause because it authorizes governments to limit individual Charter rights. When a
government infringes on a protected right, the onus is placed on the Crown to show
WZR WKLQJV RQ D EDODQFH RI SUREDELOLWLHVILUVWWKDWWKHOLPLWDWLRQZDV´prescribed by
lawµ DQGVHFRQGWKDWLWLV´justified in a free and democratic societyµ,QRWKHUZRUGV
the government must have a justifiable purpose, and its actions must be proportional
to the desired end. The primary test to determine whether the purpose is demonstra-
bly justifiable in a free and democratic society is known as the Oakes test³taken from
R v. Oakes ([1986] 1 SCR 103, 26 DLR (4th) 200).

217

Hogg, supra note 216, ch 28 at 46. Section 33 allows the federal Parliament or a pro-
YLQFLDO OHJLVODWXUH WR GHFODUH D ODZ RU SDUW RI D ODZ WR DSSO\ WHPSRUDULO\ ´QRWZLWh-
standLQJµ the fact that it might violate certain sections of the Charter, thereby pre-
venting judicial review on these grounds. Such an override of Charter protections
must be for a limited period of time³namely, five years or less.
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Supra note 134. The Sparrow decision is discussed in further detail below: see infra
notes 239-42 and accompanying text.
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Hogg, supra note 216, ch 28 at 46.
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Sparrow, supra note 134 at 1110.
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The Charter Revolution and the Court Party (Toronto: Broadview Press, 2000) at 42.
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)LQDOO\-DFN:RRGZDUGKDVRSLQHGWKDW´&DQDGDVWDQGVLQDGLVWLn-
guished position among the nations of the common law world with aborig-
inal populations as the only country with aboriginal rights unconditional-
ly entrenchHG LQ WKH FRQVWLWXWLRQµ222 However, he quickly follows this
laudatory statement with an ominous precaution that the constitutional
ZRUGLQJRIVHFWLRQ´KDVEHHQDVRXUFHRIXQFHUWDLQW\µ223
Despite these concerns, since 1982, section 35 has been successfully
used by Aboriginal peoples to protect those rights that existed or were
recognized by 1982, namely, logging224 and fishing rights,225 access to
land,226 and the right to the enforcement of treaties.227 There still remains
a major debate, however, over the breadth of the right to self-government,
and for thirty years, the Supreme Court of Canada has treaded guardedly
in this area.228 Lacking the bold mandate and support set forth by the
Roosevelt administration in 1934, there has been no Canadian equivalent
to the American IRA, and the nearsighted, cautious attempts229 made in

222

Native Law, loose-leaf (consulted on 9 November 2012), (Toronto: Carswell, 1994), ch
2 at 26.

223

Ibid. In fact, the extent of section 35 protection was so uncertain that the drafters felt
it necessary to enact subsections 37(1) and 37(2) of the Constitution Act, 1982 and pro-
ceed with the resulting constitutional conferences;; see Bryan Schwartz, First Princi-
ples, Second Thoughts: Aboriginal Peoples, Constitutional Reform and Canadian
Statecraft (Montreal: Institute for Research on Public Policy, 1986) at xv. See also Da-
vid C Hawkes, Aboriginal Peoples and Constitutional Reform: What Have We
Learned? (Kingston: Institute of Intergovernmental Relations, 1989) at 3-8. The con-
ferences produced very little change, however. The March 1983 conference produced a
minor amendment to section 25, entrenching a clause that protected rights and free-
doms acquired through land claims from abrogation or derogation by the Charter (sec-
tion 35(3) of the Constitution Act, 1982). That same conference also produced a provi-
VLRQWKDWVSHFLILHGWKDWDWOHDVWWKUHHDGGLWLRQDOILUVWPLQLVWHUV·FRQIHUHQFHVZHUHWREH
held in 1984, 1985, and 1987. Those subsequent conferences produced no additional
amendments (section 37.1 of the Constitution Act, 1982, which was repealed following
the conferences).
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See e.g. R v Sappier;; R v Gray, 2006 SCC 54, [2006] 2 SCR 686.
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See e.g. Sparrow, supra note 134.
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See e.g. R v Adams, [1996] 3 SCR 101, 138 DLR (4th) 657;; R v Côté, [1996] 3 SCR 139,
138 DLR (4th) 385.
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See e.g. R v Marshall, [1999] 3 SCR 456, 177 DLR (4th) 513;; R v Marshall, [1999] 3
SCR 533, 179 DLR (4th) 193.
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See Senwung Luk, ´Confounding Concepts: The Judicial Definition of the Constitu-
tional Protection of the Aboriginal Right to Self-*RYHUQPHQW LQ &DQDGDµ -10)
41:1 Ottawa L Rev 101 (applying the Van der Peet in practice results in indeterminacy
in the scope of Aboriginal self-government rights).
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In 1996, Bill C-79 proposed numerous interim modifications regarding the system of
band governance, bylaw authority, and the regulation of reserve land and resources
(An Act to permit certain modifications in the application of the Indian Act to bands
that desire them, 2nd Sess, 35th Parl, 1996-97 (first reading 12 December 1996)). It
was opposed by Aboriginal peoples because it was seen as a flawed, piecemeal initia-
tive based on inadequate consultation that ignored the recently completed Royal
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respect of Aboriginal self-government in Canada continue to produce rela-
tively meager advances.230
This disappointing lack of progress, however, is not for want of direc-
tion. At least as far back as 1973, there have been numerous studies, re-
ports, and findings that point in the same, simple direction³more sub-
stantive recognition by Canada of Aboriginal sovereignty means stronger
Aboriginal societies.231 In 1973, the National Indian Brotherhood (NIB)
released its Statement on Economic Development of Indian Communi-
ties,232 which called for Aboriginal peoples to be treated on par with the
provinces within the federal system, with transfer and equalization pay-
ments delivered directly to Aboriginal governments to be used at their
discretion. In 1976, the NIB went on to release a set of three documents
(of which the first report was a joint effort between NIB and the Depart-
ment of Indian Affairs) that called for stronger Indian constitutional and
cultural identity;; security from want and full access to options available

Commission on Aboriginal Peoples. The bill was never passed. In 2002, the federal
government tried to overhaul the Indian Act with Bill C-7, known as the First Nations
Governance Act (An Act respecting leadership selection, administration and accounta-
bility of Indian bands, and to make related amendments to other Acts, 2nd Sess, 37th
Parl, 2002-2003 (committee report presented in House of Commons 28 May 2003)).
This bill called for bands to develop both a system by which to choose their leaders
and rules concerning how band money is spent. Contentious to most bands was the
fact that they would no longer be exempt from the Charter. Again, this bill was op-
posed by Aboriginal peoples and was never passed. See also Stephen Cornell, Miriam
JorgeQVHQ  -RVHSK 3 .DOW ´The First Nations Governance Act: Implications of Re-
search Findings from the United States and Canadaµ, Report to the Office of the Brit-
ish Columbia Regional Vice-Chief Assembly of First Nations (np: Native Nations In-
stitute for Leadership, Management, and Policy, 2002), online: Native Nations Insti-
tute <http://nni.arizona.edu/pubs/AFN02Report.pdf>.
230

The 0L·NPDT (GXFDWLRQ $FW (SC 1998, c 24) provided for the transfer of jurisdiction
over education, in that certain sections of the Indian Act ceased to apply to the signa-
tory communities within Nova Scotia. The First Nations Land Management Act (SC
1999, c 24) granted First Nations control over reserve lands and resources, and ended
some ministerial discretion under the Indian Act over land-management decisions on
reserves. Signatories were required, however, to enact a land code consistent with the
act. Only 20 First Nations communities (out of 614) have ratified land codes in place.
The First Nations Fiscal and Statistical Management Act (SC 2005, c 9) allowed sig-
natories to opt out of several Indian Act land provisions and allowed for the collection
of the goods and services tax (GST) to help fund First Nation governments. Only 58 of
the 614 First Nations are participants, and critics see the act as imposing expensive
accountability guidelines and as an attempt by the federal government to lessen its fi-
duciary obligations.
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For an in-depth look at the ill-fated strategies and recommendations provided over
the years to the Canadian government to develop First Nations societies, see Peter
Douglas Elias, 'HYHORSPHQW RI $ERULJLQDO 3HRSOH·V &RPPXQLWLHV (North York, Ont:
Captus Press, 1991).
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1DWLRQDO ,QGLDQ %URWKHUKRRG ´6WDWHPHQW RQ(FRQRPLF'HYHORSPHQWRI,QGLDQ&om-
muniWLHVµ3repared for the Western-Federal-Provincial Conference on Economic Op-
portunities, July 24, 25 and 26, 1973 (Ottawa: The Brotherhood, 1973).
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in Canadian society;; purposeful lives through education and political
equality;; and possession of land to the fullest extent possible.233
One year later, the Berger Report234 of 1977 provided a look at the im-
portance of history, land, culture, and self-determination to Aboriginal
peoples. Next, in 1979, Jack Beaver gave his final report (the Beaver Re-
port)235 of the National Indian Socio-economic Development Committee to
the NIB and the Department of Indian Affairs and Northern Develop-
ment. His three conclusions were that self-government has to be defined
at the community level;; planning must be community-based;; and Canada
must provide the necessary elements³access to land and natural re-
sources, better access to education, increased capital, and a political dedi-
cation to real development. The Penner Report of 1983 subsequently rec-
ommended that the provinces be removed from any jurisdiction in Aborig-
inal affairs and reiterated that a viable economic base for Aboriginal
communities could only be created under effective Aboriginal control of
governments at the community level.236 This report also blamed the fed-
eral government for paying little attention to development strategies
identified by Aboriginal peoples themselves.
Lastly, the Royal Commission on Aboriginal Peoples (RCAP) was es-
tablished in 1991 to address the issues faced by Aboriginal peoples across
the country. The RCAP final report, released in 1996, was over four thou-
sand pages in length and gave 440 recommendations that called for
sweeping changes.237 While a few of these proposed changes (e.g., the In-
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National Indian Brotherhood, A Strategy for the Socio-economic Development of Indi-
an People: National Report (Ottawa: National Indian Brotherhood, 1977).
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Northern Frontier, Northern Homeland: The Report of the Mackenzie Valley Pipeline
Inquiry (Ottawa: Minister of Supply and Services Canada, 1977).
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JW Beaver, 7R+DYH:KDW,V2QH·V2ZQ, Report from the President, National Indian
Socio-economic Development Committee (np: National Indian Socio-economic Devel-
opment Committee, 1979).
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Special Committee on Indian Self-Government, Indian Self-Government in Canada
2WWDZD4XHHQ·V3ULQWHU  &KDLU.HLWK3HQQHU 

237

Canada, Report of the Royal Commission on Aboriginal Peoples (Ottawa: Supply and
Services Canada, 1996). Some of the major recommendations included a new royal
SURFODPDWLRQVWDWLQJ&DQDGD·VFRPPLWPHQWWRDQHZUHODWLRQVKLSWUHDW\SURFHVVDQG
recognition of Aboriginal nations and governments;; the recognition of an Aboriginal
order of government (though subject to the Charter), with authority over matters re-
lated to the welfare of Aboriginal peoples and their territories;; the replacement of the
federal Department of Indian Affairs and Northern Development with two depart-
ments, one to implement the new relationship with Aboriginal nations and the other
to provide services for non-self-governing communities;; the creation of an Aboriginal
parliament;; the expansion of the Aboriginal land and resource base;; the recognition of
Métis self-government, provision of a Métis land base, and recognition of Métis rights
to hunt and fish on Crown land;; initiatives to address social, education, health (Indian
Health Transfer Policy), and housing needs;; the establishment of an Aboriginal peo-
SOHV· XQLYHUVLW\ DQG WKH UHFRJQLWLRQ RI $ERULJLQDO QDWLRQV· DXWKRULW\ RYHU FKLOG ZHl-
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GLDQ +HDOWK 7UDQVIHU 3ROLF\  VRPHZKDW HFKRHG WKH 8QLWHG 6WDWHV· Dt-
tempts at nurturing tribal self-determination in 1975 (through the Indian
Self-Determination and Education Assistance Act), several others were
markedly Canadian in form and function (e.g., an Aboriginal parliament
and order of government, subject to the Charter). In the sixteen years
since the RCAP report was completed, however, the federal government
has not implemented the recommendations, and Aboriginal peoples have
therefore been left with the unhurried approach of the Canadian courts to
defining their constitutional rights as identified in section 35.
As noted by the Alberta &RXUWRI4XHHQ·V%HQFK´6HFWLRQUHIHUV
to the protection of [Aboriginal] rights as of April 17, 1982;; the insertion
RI WKH ZRUG ¶H[LVWLQJ· >ZDV@  GHOLEHUDWHO\ >LQVHUWHG@ WR DFKLHYH WKDW Ue-
VXOWµ238 This take on existing Aboriginal rights was confirmed by the Su-
preme Court in R v. Sparrow, which held that the scope of the section is
restricted to only those rights that were in existence when the Constitu-
tion Act, 1982 came in to effect;;239 WKHVHULJKWVDUH´XQH[WLQJXLVKHGµ240 and
any extinguished rights are not revived. One might visualize a frozen lake
with two air holes placed centuries apart³the Canadian government for-
cibly submerged all Aboriginal rights for centuries, and only those rights
that were fortunate enough to make it to the second hole have been rec-
ognized by the government as valid. All others are dead in the water. This
MXGLFLDOVKHOOJDPHRI´QRZ\RXVHHWKHPQRZ\RXGRQ·WµKDVSURYHQWREH
an effective method of denying Aboriginal peoples in Canada their inher-
ent rights, while affording Canadian governments the ability to simulta-
neously profess to the world (and itself) that the rights of Aboriginal peo-
SOHVOLYLQJZLWKLQ&DQDGD·VERUGHUVDUHVHFXUHHntrenched safely within
WKHQDWLRQ·VFRQVWLWXWLRQ7KXVZKLOHWKHFonstitution does entrench Abo-
riginal rights recognized by the Canadian government, it also effectively
serves as a kind of statute of limitation for claiming those rights, with no
tolling allowed. Where before it was the Crown, now, it is the constitution
that giveth and the constitution that taketh away.
The Court in Sparrow also held that existing AERULJLQDOULJKWV´PXVW
EHLQWHUSUHWHGIOH[LEO\VRDVWRSHUPLWWKHLUHYROXWLRQRYHUWLPHµ241 Adopt-
ing the expression used by Professor Slattery, the Court held that exist-
ing AboriJLQDOULJKWVDUH´DIILUPHGLQDFRQWHPSRUDU\IRUPUDWKHUWKDQLQ

fare: see Report of the Royal Commission on Aboriginal Peoples: Renewal;; A Twenty-
Year Commitment, vol 5 (Ottawa: Supply and Services Canada 1996), appendix A.
238

R v Steinhauer (1985), 63 AR 381, 15 CRR 175 at 180 (QB).
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Ibid at 1093.

48

(2013) 58:3 MCGILL LAW JOURNAL ~ REVUE DE DROIT DE MCGILL

WKHLUSULPHYDOVLPSOLFLW\DQGYLJRXUµ242 This judicial assurance that Abo-
riginal rights must be interpreted in a contemporary form appears, how-
ever, to have been built on an unstable foundation, with the risk of crash-
ing down soon after it was built. The question of how existing Aboriginal
rights are recognized and affirmed by section 35 was addressed only six
years after Sparrow, in R v. Van der Peet.243 This decision provided a test,
incorporating ten key components, to succinctly define an Aboriginal right
DV´DQDFWLYLW\>WKDW@PXVWEHDQHOHPHQWRIDSUDFWLFHFXVWRPRUWUDGLWLRQ
integral to the distinctive culture of the aboriginal group claiming the
ULJKWµ244
The problem with the Van der Peet test is obvious: it effectively freez-
es Aboriginal rights³mooring them to the distant past³while tethering
WKHPWR3URIHVVRU-RKQ%RUURZVDSWO\VXPPHGXSWKHWHVW·VLQKHr-
ently faulty nature:
With this test, as promised, Chief Justice Antonio Lamer has
now told us what Aboriginal means. Aboriginal is retrospective. It
LV DERXW ZKDWZDV¶RQFHXSRQDWLPH·FHQWUDOWRWKHVXUYLYDORID
community, not necessarily about what is central, significant, and
distinctive to the survival of these communities today. His test has
the potential to reinforce troubling stereotypes about Indians.245

Indeed, the Van der Peet test mandates that modern (post-1982) rights be
analyzed through a centuries-old lens and triggered only when the mod-
ern-day, non-Aboriginal courts deem an AERULJLQDO DFWLYLW\ ´AborigiQDOµ
enough.
A year after Van der Peet, the Supreme Court of Canada deepened the
constitutional hole in which Aboriginal peoples in Canada suddenly found
themselves when it handed down the R v. Pamajewon decision.246 Pa-
majewon was the first time that the Aboriginal right of self-government
was asserted, but by following the recently established Van der Peet
framework, a terrible outcome for Aboriginals was already written on the
wall.
The case involved casinos and gaming on reserves. Because the Abo-
riginal appellants could not show, as required by Van der Peet, that gam-
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%ULDQ 6ODWWHU\ ´8QGHUVWDQGLQJ $ERULJLQDO 5LJKWVµ    &DQ %DU 5HY  at
781-82.
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to Press, 2002) at 60.
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LQJZDV´DQHOHPHQWRIDSUDFWLFHFXVWRPRUWUDGLWLRQLQWHJUDOWRWKHGLs-
WLQFWLYHFXOWXUHRIWKHDERULJLQDOJURXSµWKH\FRXOGQRWRZQRURSHUDWHFa-
VLQRV RQ UHVHUYHV $V 3URIHVVRU %UDGIRUG 0RUVH REVHUYHG ´7KH >Pa-
majewon] Court has articulated legal standards replete with subjective
elements, lacking in clear enduring principles to guide the effort, and
based upon a museum-diorama vision of aboriginaOULJKWVµ247
Pamajewon·V American sister case, California v. Cabazon Band of
Mission Indians,248 provides an illuminating snapshot comparison. Abo-
riginal litigants in Canada, in 1996, could not legally operate gaming fa-
cilities on reserves because they could not prove to the outsider Canadian
court that the act of gaming was culturally distinctive at the time of con-
tact. Yet Indian tribes in the United States, in 1987, were recognized as
having the ability to do so because, returning to the year 1832 and the
Worcester v. Georgia decision, state laws had no force in Indian country.
Therefore, the constitutional protection of Aboriginal rights in Canada via
section 35 can be rendered quite impotent because the determination of
ZKDWLV´$ERULJLQDOµDQGZKDWLVQot is subject to contemporary prejudic-
es, biases, and misconceptions of Canadian judges. This takes from Abo-
riginal peoples the right to identify who and what they and their societies
are³and, much more importantly, what they want them to be in the fu-
ture³that is the core of self-determination.
Unlike section 35, section 25 of the Constitution Act, 1982249 is part of
the Charter³and was placed there to ensure that the Charter ´VKDOOQRW
be construed so as to abrogate or derogate from any aboriginal, treaty or
other rights or freedoms that pertain to the aboriginal peoples of Cana-
GDµ$FFRUGLQJWR5RJHU7DVVpWKHGHSXW\PLQLVWHURIMXVWLFHDWWKHWLPH
of the adoption of the Charter, section 25 was designed as an interpreta-
WLRQFODXVHWKDW´FRPHVDVDUXOHRI construction for the charter in its ap-
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%UDGIRUG : 0RUVH ´3HUPDIURVW 5LJKWV $ERUiginal Self-Government and the Su-
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This article provides a helpful comparison of Indian gaming in Canada and the United
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Charter, supra note 213, s 25:
The guarantee in this Charter of certain rights and freedoms shall
not be construed so as to abrogate or derogate from any aboriginal, treaty
or other rights or freedoms that pertain to the aboriginal peoples of Canada
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(a) any rights or freedoms that have been recognized by the Royal
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SOLFDWLRQWRWKHULJKWVRIDERULJLQDOSHRSOHVµ250 Its placement was a direct
response to the opposition of many Aboriginal groups to the idea of a con-
stitutionally based Charter, stemming from the belief that the Charter·V
focus on individual rights would threaten Aboriginal and treaty rights.251
Therefore, in theory, section 25 provides a barrier so that the constitu-
tional rights of non-Aboriginal Canadians cannot impinge upon Aborigi-
nal-specific rights. In practical terms, however, since the Charter was in-
WURGXFHG VHFWLRQ  KDV QHYHU EHHQ XVHGDVD´VKLHOGµE\DQ$ERULJLQDO
person or tribe. Though courts have had many occasions to address this
function of section 25, not one has yet done so.252

B. The United States and Its Constitution
This part serves more as a placeholder for conceptual symmetry in
this article than as an offering of substantive material. To be sure, tribes
in the United States face modern-day challenges, but these have re-
mained relatively consistent since 1787 and have already been discussed
in detail above. In short, Indian tribes continue to contend with the inces-
sant erosion of early, relatively empowering interpretations of tribal sov-
ereignty and to struggle for self-determination against impinging state
and federal interests.

Conclusion
In summary, indigenous peoples in Canada enjoy significantly fewer
indigenous-specific rights than their counterparts in the United States.
This discrepancy stems from the earliest notions that, while Indian tribes
in the United States were domestic, dependent nations, Aboriginal peo-
ples in Canada were simply subjects of the Crown. Indian tribes in the
United States have maintained inherent rights based on their historical
traditions and culture³rights they have posVHVVHG´from time immemo-
riDOµ253 and into present day³while tribes in Canada, at least until 1973,
maintained rights only insofar as these rights were accorded by the
Crown. Today, this long-HPEHGGHG YLHZ UHPDLQV ´WKH WDFLW PDWUL[ IRU
much legal thinking abRXW WKH >&DQDGLDQ@ &RQVWLWXWLRQµ254 Aboriginal
peoples in Canada today, however, continue to counter this nonrecogni-
250
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tion and assert their inherent rights through international human rights
standards and norms.255
Despite the somewhat limited nature of tribal governments and their
quasi-American court systems, Indians living on reservations in the
United States are at least able to receive protection from their own tribal
governments and by their own tribal courts, which are empowered by
their own constitutions.. In contrast, since 1982, Aboriginal peoples in
Canada have theoretically had the right to self-government, but over thir-
ty years later, very few governmental structures have materialized:256
there are no tribal courts and only one Aboriginal-created constitution.257
MoreRYHU WULEDO JRYHUQPHQWV LQ WKH 8QLWHG 6WDWHV HQMR\ ´VRYHUHLJQ Lm-
munity [from suit] absent a clear waiver by the tribe or congressional ab-
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See e.g. United Nations Declaration on the Rights of Indigenous Peoples, supra note
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original Affairs and Northern Development Canada <http://www.aadnc-
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rogaWLRQµ258 while tribal governments in Canada still answer directly to
Aboriginal Affairs and Northern Development Canada259 and enjoy no
such fundamental sovereign right. The rights of Aboriginal peoples in
Canada have, however, been entrenched within the Canadian constitu-
tion and would therefore no longer be susceptible to an aggressive gov-
ernment looking to legally and politically extinguish them. Indian tribes
in the United States are still technically vulnerable to such an attack.
Indians in the United States have had several progressive legislators
and high-ranking government officials make bold moves in their favour
and enact policies that were instrumental in creating positive change.
Aboriginal peoples in Canada have had to muddle through decade after
decade of middling, indifferent, or sometimes even malicious bureaucrats
who are either too sheepish or too backward-thinking to make any real,
significant improvements. Likewise, the Parliament of Canada has yet to
offer any substantive legislation in the vein and magnitude of a modern
day Indian Reorganization Act, even though numerous sources have
pointed to that type of solution. Rather, decades of piecemeal legislation
have served as only a half-hearted attempt to counter the more odious ef-
fects of the Indian Act, while those laudable governmental voices that
have called for substantial change have been largely ignored.
At the time of the writing of this article, the Canadian government re-
cently (on December 14, 2012) pushed several pieces of legislation
through Parliament including Bill C-45, the Jobs and Growth Act,260 a
457-page omnibus bill containing (among other disparate legislation) el-
ements of serious concern to Aboriginal peoples. These concerns, coupled
with the very visible Idle No More indigenous grassroots movement and
$WWDZDSLVNDW)LUVW1DWLRQ&KLHI6SHQFH·VKXQJHUVWULNH LQRUGHUWRKDYH
a meeting with the prime minister and Governor General), amply illus-
trate the high degree of frustration and resentment experienced by Abo-
riginal peoples in Canada today. This sense of agitation is further aggra-
vated by the fact that Aboriginal peoples were not consulted about these
profound legislative changes even though the Supreme Court of Canada
KDV GHYHORSHG D UREXVW ´GXW\ WR FRQVXOWµ GRFWULQH261 The latter requires
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SCR 511;; Taku River Tlingit First Nation v British Columbia (Project Assessment Di-
rector), 2004 SCC 74, [2004] 3 SCR 550;; Mikisew Cree First Nation v Canada (Minis-
ter of Canadian Heritage), 2005 SCC 69, [2005] 3 SCR 388.

INDIGENOUS RIGHTS IN A NORTH AMERICAN CONSTITUTIONAL CONTEXT

53

governments to consult with First Nations when proposed changes that
would affect them are being considered. Regardless, as stated by Ontario
5HJLRQDO&KLHI6WDQ%HDUG\´>D@WQRWLPHLQWKHQLQHPRQWKVWKDW%LOO&-
45 was being considered did the Government of Canada discuss any mat-
ters related to it with First Nations³this bill breaches CanaGD·V RZQ
laws on the fiduciary legal duty to consult and accommodate First Na-
WLRQV 7KH &DQDGLDQ JRYHUQPHQW MXVW JDYH ELUWK WR D PRQVWHUµ262 Thus,
antiquated, nineteenth-century paternalism still appears to be alive and
well in Canada.
By way of Bill C-45, for instance, changes to the Indian Act now allow
First Nations to surrender lands to the Crown even if a mere majority at-
tending a meeting vote to do so;; it no longer matters whether or not there
is actually a majority of the electors of the band at such a meeting. The
SHUWLQHQWVHFWLRQUHDGV´,IWKHSURSRVHGDEVROXWHVXUUHQGHULVDVVHQted
to at the meeting or referendum by a majority of the electors voting, the
surrender is deemed ... to have been assented to by a majority of the elec-
tors of the baQGµ263 To add insult to injury, the minister of Indian affairs
and northern development now also has the authority to call such a band
UHIHUHQGXP IRU ´WKH SXUSRVH RI FRQVLGHULQJ D SURSRVHG DEVROXWH VXrren-
GHUµ RI WKH EDQG·V WHUULWRU\264 This harkens back to the previously dis-
cussed US Dawes Act, from a hundred and twenty-five years ago, by
which over twenty-seven million acres of lands left tribal control and re-
sulted in patchwork, checkerboard reservations. To exacerbate the land
issue, Bill S-2, the Family Homes on Reserves and Matrimonial Interests
or Rights Act,265 now also allows for the transfer of property rights to non-
Aboriginals on First Nations lands³even lands protected under treaties.
In addition to the Bill C-45 legislation discussed above, other recent
bills have also raised the ire of Aboriginal peoples in Canada: Bill S-6, the
First Nations Elections Act;;266 Bill S-8, the Safe Drinking Water for First

262

&KLHIV RI 2QWDULR 1HZV 5HOHDVH ´%LOO &-45, Jobs and Growth Act Not to Be Recog-
QL]HGRU(QIRUFHGE\)LUVW1DWLRQVLQ2QWDULRµ 'HFHPEHU RQOLQH&KLHIVRI
Ontario <http://www.chiefs-of-ontario.org/node/453>. The Chiefs of Ontario Political
&RQIHGHUDF\ ZHQW RQ WR VD\ WKDW ´$ERULJLQDO 6HQDWRU3DWULFN%UD]HDX>ZKRYRWHGLQ
favour of Bill C-45] is a traitor to all First Nations people in Canada, including the fu-
WXUHJHQHUDWLRQVµ ibid).
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Nations Act;;267 Bill C-27, the First Nations Financial Transparency Act;;268
Bill S-207, An Act to amend the Interpretation Act (non-derogation of abo-
riginal and treaty rights);;269 Bill S-212, the First Nations Self-Government
Recognition Act;;270 and Bill C-428, the Indian Act Amendment and Re-
placement Act.271 Forcing this slew of laws upon First Nations in Canada
without consultation once again mires the possibility of true government-
to-government relationships in a centuries-old myopia and baldly ignores
the many reports, commissions, and studies that point to the direction
that the United States had already started to take in the mid-1930s.
In conclusion, while the entrenchment of Aboriginal rights in the Ca-
nadian constitution is commendable, Canada would be wise to look to its
southern neighbour for much-needed guidance on the recognition of the
inherent rights of Aboriginal peoples. As shown, governments in the
United States are by no means infallible and have committed many egre-
gious violations of indigenous rights throughout the centuries;; compared
to Canada, however, the United States is still many decades ahead. Only
time will tell if governments in Canada will ever catch up³or if they even
want to.
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