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I. INTRODUCTION 

Appellee the State of Washington (State) herein responds to the Panel’s 

request for supplemental briefing regarding whether its recent opinion in a 

separate appeal in this case, plus any recent case law on point, impacts the issues 

pending in this appeal.  Order (July 7, 2011, Dkt. 29). 

The State intervened in this case on the side of two tribal members acting 

as individual “citizens” (Joseph A. Pakootas and Donald R. Michel, collectively 

“Tribal Plaintiffs”) to enforce a federal order issued by the U.S. Environmental 

Protection Agency (EPA) under the Comprehensive Environmental Response, 

Compensation, and Liability Act (CERCLA), 42 U.S.C. §§ 9601-9675—which 

EPA had failed to enforce—and to seek civil penalties for the period of 

noncompliance.  See Brief of Appellee State of Washington (State Brief) 

(June 15, 2010, Dkt. 11-1) at 2-9 (explaining history and facts of case).  This 

Panel’s recent opinion (the Civil Penalties Opinion)1 upheld the district court’s 

dismissal of one of these claims—the claim for civil penalties. 

By contrast, the pending appeal concerns the award of costs and 

attorneys’ fees (fee award) by the district court to all plaintiffs as “prevailing 

                                           
1 On June 1, 2011, this Panel affirmed the district court’s dismissal of the 

State’s and Tribal Plaintiffs’ citizen suit claims for civil penalties, citing 
CERCLA’s timing of review bar codified at 42 U.S.C. § 9613(h).  Pakootas v. 
Teck Cominco Metals, Ltd., __ F.3d ___, 2011 WL 2600548 (9th Cir. 2011). 
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parties” on their separate injunctive relief claims to enforce the federal order.  It 

also concerns the appropriateness of a fee award to the State as intervenor. 

The State agrees with, and incorporates by reference, the arguments made 

by Tribal Plaintiffs in their supplemental brief regarding the import of the Civil 

Penalties Opinion and recent case law on the pending issue of “prevailing party” 

status.  See Supplemental Brief of Appellees Joseph A. Pakootas and Donald R. 

Michel.  These arguments apply equally to the State, as the district court 

extended prevailing party status to the State on the same grounds as Tribal 

Plaintiffs.  ER 14-31.   

The State writes this brief to address the import of the Civil Penalites 

Opinion and recent case law on the second issue in this appeal: Whether the 

district court abused its discretion in finding that a fee award to the State, as an 

intervenor, was “appropriate.”  Fees were not at issue or even discussed in the 

Civil Penalties Opinion, so that Opinion has no bearing on this issue.  Recent 

case law does have import that weighs in the State’s favor, however.  The State 

discusses these cases below. 

II. ARGUMENT 

Appellant, Teck Metals Ltd. (Teck) alleges that the district court abused 

its discretion because it failed to apply a precedent first articulated by the Ninth 
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Circuit in a 1985 civil rights case, Grove v. Mead Sch. Dist. 354, 753 F.2d 1528 

(9th Cir. 1985), to first find that the State had played a “significant role” in this 

case before finding a fee award to be appropriate.  See Brief of Appellant Teck 

Cominco Metals Ltd. (Teck Opening Br.) (Apr. 29, 2010, Dkt. 6-1) at 37-38.  As 

the State pointed out in response, the standard in Grove was developed for 

intervenors in the civil rights context.  See State Brief at 11, 19-21.  It does not 

automatically apply to all intervenors in all contexts, and it is inapplicable 

here—where the State intervened as a matter of statutory right under CERCLA.  

See id.   

In its briefing, Teck cited to no case that applies the Grove standard in this 

or any comparable context.  Further, the State could find no recent case on point, 

in this or any other circuit.  A few recent cases not directly on point do support 

the State, however—either by confirming the Grove standard has limited 

application, or by helping to illustrate why the scrutiny given to some 

intervenors in other limited contexts is inapplicable here.   

A. Recent Case Law Confirms That Grove Applies to Intervenors in 
Civil Rights Actions 

The State first points to a recent decision from this Circuit—Dep’t of Fair 

Employment  & Housing v. Lucent Technologies, Inc., 642 F.3d 728 (9th Cir. 

2011)—because it again makes clear the Grove standard applies to intervenors 
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in the civil rights context.  In Lucent, the California Department of Fair 

Employment and Housing brought an action against an employer, alleging an 

employee had been terminated in violation of the California Fair Employment 

and Housing Act, and the employee moved to intervene.  Lucent, 642 F.3d 728.  

The employee did not meet the standard for intervention of right under Fed. R. 

Civ. P. 24(a)(2), because he could not show the state did not already adequately 

represent his interests.2  He was granted permissive intervention, but the district 

court preemptively limited any award of attorneys’ fees.  Id. at 740-42.  In 

upholding that decision, the Ninth Circuit relied upon the precedent created by 

Grove and at least one other circuit case3—that a court could deny intervenors 

their attorneys fees “in a civil rights action if ‘they played a de minimis role.’”  

Id. at 742 (emphasis added).4   

                                           
2 This was because, “[i]n the absence of a very compelling showing to the 

contrary, it will be presumed that a state adequately represents its citizens when 
the applicant shares the same interest.”  Id. at 740 (citation omitted). 

3 The other case cited was Seattle Sch. Dist. 1 v. Washington, 
633 F.2d 1338 (9th Cir. 1980), aff’d 458 U.S. 457 (1982) (a school 
desegregation case that considered whether eight public interest groups who had 
intervened on the side of the government filled a necessary role sufficient to 
justify an award of fees). 

4 See Coal. to Defend Affirmative Action v. Regents of Univ. of Mich., 
719 F. Supp. 2d 795, 801-03 (E.D. Mich. 2010) (a recent case in another circuit, 
which cites to Grove—with a string of other cases—for applying heightened 
scrutiny to intervenors in the civil rights context, and explaining why). 
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Notably, in Lucent, the Court recognized the distinction between parties 

who intervene of right or permissively under Fed. R. Civ. P. 24(a)(2) or (b), and 

parties who are given “the unconditional right to intervene when such is 

provided by federal statute.” Id. at 740 n.10.  The intervening employee in 

Lucent was scrutinized, and his participation and right to fees was limited, in 

order to avoid him duplicating the efforts of the government entity that had 

already sued to vindicate his rights.  See id. at 740-42.  By contrast, CERCLA 

gave the State a statutory and therefore “unconditional right” to intervene to this 

citizen suit.  42 U.S.C. § 9659(g) (providing the State the right to intervene in a 

citizen suit “as a matter of right”).   

B. Recent Case Law Also Illustrates Why the Scrutiny Applied to 
Certain Intervenors in Other Limited Contexts Does Not Apply to the 
State Here 

The State’s right to have intervened in this citizen suit is not necessarily 

comparable to other statutory rights to intervene, either.  Teck cites to United 

States v. Maine Dep’t of Transp., 980 F. Supp. 546 (D. Me. 1997), see Teck 

Opening Br. at 47, to suggest that a party who intervenes to an existing suit—but 

who does not file its own citizen suit—is not entitled to fees.  As noted by the 

State in response, Maine is a Clean Water Act case that is distinguishable for 

dealing with a party who intervened to a preexisting government enforcement 
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action, but who did not intervene (or otherwise bring) an actual citizen suit that 

could support an award of fees (like CERCLA does) to the prevailing party in a 

requisite citizen suit “action.”  See State Br. at 23 n.8. 

Here, the State intervened on the side of two citizens acting as private 

attorneys general, who had brought suit under CERCLA’s citizen suit provision 

to enforce a federal order upon the federal government’s failure to enforce.  The 

State thus intervened in an actual citizen suit “action,” and clearly falls under 

CERCLA’s authorization for fee awards to prevailing parties in such a suit.  

42 U.S.C. § 9659(f).   

A recent case from another circuit highlights this different and more 

limited “right” of intervention under the Clean Water Act generally—and helps 

to illustrate why scrutiny applied to intervenors in that context is not applicable 

here.  Although the Clean Water Act grants citizens the statutory—and therefore 

“unconditional”—right to intervene in a government suit, this “is not equivalent 

to an unconditional right to participate in the proceedings.”  United States v. 

Lexington-Fayette Urban County Gov’t, 2011 WL 1097755 at *5 (E.D. Ky. 

2011).  Intervenors still must seek leave of the court before commencing any 

litigation activities.  Id. at *2, 5.  Lexington is a prime example of why: 

31 intervenors were granted leave to intervene on the side of the federal 
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government that was already enforcing the violations, none requested leave to 

conduct any litigation activities, and yet 29 later sought fees.  See id. at *1-2. 

CERCLA does not so conscribe the State here.  The State’s unconditional 

right to intervene was an unconditional right to participate.  Other than the 

United States, the State is the only party authorized to intervene of right in a 

CERCLA citizen suit without needing to meet any standard, make any showing, 

or be limited in its participation in any way.5  This reflects the State’s paramount 

role in the investigation and cleanup of hazardous waste sites, which no 

individual citizen can adequately represent.  Not only does the State have 

jurisdiction under state cleanup law that is concurrent with federal jurisdiction 

under CERCLA, but CERCLA ascribes the State a key role in the investigation 

and cleanup of any site overseen by EPA.  See State Brief at 25 n.10 (discussing 

the State’s role).   

In sum, there is no case past or present that would require the district court 

to scrutinize the role played by the State in this citizen suit, before determining a 

fee award was appropriate.  The State received a substantial award of over 

                                           
5 Compare 42 U.S.C. § 9659(g) (providing intervention of right for the 

State and United States in a citizen suit, with no limitations) with 42 U.S.C. 
§ 9613(i) (permitting any person to intervene in a CERCLA action when they 
claim an interest in the subject matter, the protection of which may be impaired, 
unless their interests are already adequately represented). 
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$600,000—nearly the same amount received by Tribal Plaintiffs—upon the 

district court’s finding that none of the State’s work was unnecessarily 

duplicative, the State’s costs were appropriately incurred, and there was no basis 

for proportionately allocating fees among the plaintiffs.  ER 8-11.  On appeal, 

Teck did not challenge these findings or the substantial amount of fees awarded 

to the State.  The State’s award should stand. 

III. CONCLUSION 

 The district court did not abuse its discretion in deciding a fee award to 

the State as a “prevailing party” on its injunctive relief claim was appropriate.  

The district court’s award to the State should be upheld. 

 RESPECTFULLY SUBMITTED this _____ day of August, 2011. 

ROBERT M. MCKENNA 
Attorney General 
 
  /s Kristie C. Elliott  
KRISTIE C. ELLOTT, WSBA #28018 
Assistant Attorney General 
Attorneys for Plaintiff/Intervenor-Appellee 
State of Washington 
(360) 586-6762 
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