
IN THE UNITED STATES COURT OF APPEALS 

FOR THE TENTH CIRCUIT 
___________________ 

CASE NO. 12-5078 

___________________ 

WILLIAM FLETCHER, ET AL., 

        PLAINTIFFS-APPELLANTS, 

V. 

UNITED STATES, ET AL., 

        DEFENDANTS-APPELLEES. 

___________________ 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF OKLAHOMA (CASE NO. 02-CV-427-GKF-PJC) 

HONORABLE GREGORY K. FRIZZELL 

___________________ 

REPLY BRIEF OF PLAINTIFFS-APPELLANTS 

___________________ 

G. STEVEN STIDHAM 

1700 Williams Center  

Tower I 

One West Third Street 

Tulsa, Oklahoma 74103-3522 

Telephone:  (918) 583-3145 

Facsimile:   (918) 582-0410 

 

JASON B. AAMODT 

KRYSTINA E. HOLLARN 

DALLAS L.D. STRIMPLE 

THE AAMODT LAW FIRM 

1723 S. Boston Ave 

Tulsa, Oklahoma 74119 

Telephone:  (918) 347-6169 

Facsimile:  (918) 398-0514 

AMANDA S. PROCTOR 

SHIELD LAW GROUP PLC 

1723 S. Boston Avenue 

Tulsa, Oklahoma 74119 

Telephone: (800) 655-4820 

Facsimilie: (800) 619-2107 

 

ATTORNEYS FOR PLAINTIFFS-APPELLANTS 

ORAL ARGUMENT REQUESTED 

Appellate Case: 12-5078     Document: 01018960633     Date Filed: 12/03/2012     Page: 1     



 i 

TABLE OF CONTENTS 

 

INTRODUCTION ...............................................................................................1 

 

ARGUMENT .......................................................................................................3 

 

I. The United States does not dispute that Federal Law requires 

the United States to account for the distribution of trust funds 

to Plaintiffs. .....................................................................................3 

 

A. The United States does not address Plaintiffs’ argument that 

the District Court misinterpreted Section 162a. ....................4 

 

B. The United States once again misrepresents the nature of 

accounting it owes to Plaintiffs. .............................................6 

 

II. The United States’ arguments—which are raised for the first 

time on appeal—are irrelevant, factually and legally 

inaccurate, and impossible. ...........................................................7 

 

A. The availability of remedies for other issues does not 

extinguish Plaintiffs’ right to an accounting. ........................7 

 

B. The United States cannot settle Plaintiffs’ claims out from 

under them. .............................................................................8 

 

C. The United States’ argument that Plaintiffs are not entitled 

to an accounting under Section 4044 because Plaintiffs did 

not include Section 4044 is inapposite to the Federal Rules 

of Civil Procedure. .............................................................. 12 

 

III. The District Court’s Order was Clearly Erroneous. ............... 13 

 

A. The District Court erred by holding that the Plaintiffs are 

not entitled to an accounting............................................... 13 

 

B. The District Court erred in its analysis of the accounting 

duty because it is immaterial whether the segregated fund of 

the Osage Mineral Estate is separated into individual 

“accounts” for individual headrights. ................................ 15 

Appellate Case: 12-5078     Document: 01018960633     Date Filed: 12/03/2012     Page: 2     



 ii 

 

C. The District Court erred in dismissing Plaintiffs’ cause of 

action for trust mismanagement, which included both a duty 

to account (discussed supra) and improper distributions. . 16 

 

CONCLUSION ................................................................................................. 18 

Appellate Case: 12-5078     Document: 01018960633     Date Filed: 12/03/2012     Page: 3     



 iii 

TABLE OF AUTHORITIES 

 

CASES 

 

Alverado v. KOB-TV, L.L.C.,  

493 F.3d 1210 (10th Cir. 2007) ............................................................... 17 

 

Ashcroft v. Iqbal,  

556 U.S. 662 (2009)................................................................................. 12 

 

Bell Atlantic Corp. v. Twombly¸  

500 U.S. 544 (2007)................................................................................. 12 

 

Chippewa Cree Tribe, et al. v. U.S.,  

69 Fed. Cl. 639 (Fed. Cl. 2006) ..................................................................4 

 

Cobell v. Norton,  

240 F.3d 1081 (D.C. Cir. 2001) ............................................... 3, 5, 6, 7, 13 

 

Cobell v. Salazar,  

573 F.3d 808 (D.C.Cir. 2009) .......................................................... 4, 7, 14 

 

Iqbal v. Hasty,  

490 F.3d 143 (2nd Cir. 2007) .................................................................. 17 

 

Mountain Apache Tribe of Arizona v. United States,  

26 Cl. Ct. 446 (1992) ........................................................................... 3, 14 

 

Nickel v. Pollia,  

179 F.2d 160 (10th Cir. 1950) ............................................................. 9, 11 

 

Osage Nation v. United States,  

57 Fed. Cl. 392 (2003). ...............................................................................9 

 

Otoe-Missouria Tribe of Oklahoma v. Kempthorne,  

2008 U.S. Dist. LEXIS 99548 (W.D. Okla. Dec. 10, 2008) ............. 14, 17 

 

Seminole Nation v. Salazar,  

2009 U.S. Dist. LEXIS 27836 (E.D. Okla. Mar. 31, 2009) .................... 14 

 

Appellate Case: 12-5078     Document: 01018960633     Date Filed: 12/03/2012     Page: 4     



 iv 

Shoshone Indian Tribe v. United States,  

364 F.3d 1339 (Fed. Cir. 2004) ............................................................... 17 

 

Skinner v. Switzer,  

131 S. Ct. 1289, 179 L. Ed. 2d 233 (2010).............................................. 12 

 

Spencer v. Madsen,  

142 F.2d 820 (10th Cir. 1944) ....................................................................9 

 

 

STATUTES AND REGULATIONS 

 

Act for the Division of the Lands and Funds of the Osage 

Indians in Oklahoma Territory and for Other Purposes, 

34 Stat. 539 (1906) ............................................................................ 1, 15, 18 

 

Pub. L. No. 111-88, 123 Stat. 2904 (2009) ............................................. 15 

 

25 U.S.C. § 162a .............................................................................. 4, 5, 13 

 

25 U.S.C. § 4011 .......................................................................... 1, 5, 9, 13 

 

25 U.S.C. § 4044 ...................................................................................... 12 

 

RULES 

 

Fed. R. of App. P. 10 ............................................................................... 12 

 

Fed. R. Civ. P. 8 ........................................................................... 11, 12, 13 

 

Fed. R. Civ. P. 12 ..................................................................................... 18 

 

OTHER AUTHORITIES 

 

BLACK’S LAW DICTIONARY (3d Pocket Ed. 2006) ...................................... 9 

 

Charles E. Rounds, Jr., Loring: A Trustee’s Handbook § 6.1.5.2 (8th ed. 

2006) ............................................................................................................... 4 

 

Appellate Case: 12-5078     Document: 01018960633     Date Filed: 12/03/2012     Page: 5     



 v 

Misplaced Trust: The Bureau of Indian Affairs’ Mismanagement of the 

Indian Trust Fund,  

H.R. 102-449 (Apr. 22, 1992) ....................................................................... 8 

 

Restatement (3d) Trusts, § 83 ....................................................................... 3 

 

G.T. BOGERT, TRUSTS § 141 (6th ed. 1987) ................................................. 3 

Appellate Case: 12-5078     Document: 01018960633     Date Filed: 12/03/2012     Page: 6     



1 
 

INTRODUCTION 

 The United States of America, the Department of the Interior, the Secretary 

of the Interior, the Bureau of Indian Affairs and the Assistant Secretary of the 

Interior for Indian Affairs’ (herein “Appellees,” “Defendants” or the “United 

States”) Brief, continues to distort and confuse Appellants’, William Fletcher and 

Charles Pratt, (herein “Appellants” or “Plaintiffs”) claims and arguments in this 

action.  Plaintiffs are beneficiaries of a specific fund, held in trust and managed by 

the United States pursuant acts of Congress.  See of June 28, 1906, ch. 3572, 34 

Stat 539 § 4 (herein the “1906 Act”).  Congress imposed upon the United States 

the specific duty to account for all trust funds held for the benefit of Indians, such 

as Plaintiffs.  See, e.g., 25 U.S.C. § 4011.  The United States never accounted as 

required by law, and refuses to do so now. 

 On May 6, 2010, Plaintiffs filed their Third Amended Complaint (herein the 

“Complaint”) in this action, the dismissal of which is the subject of this appeal.  

The Complaint stated claims against the United States for (1) breach of trust 

responsibilities in accounting for the distribution of royalties from the Osage 

Mineral Estate; (2) takings claims for deprivation of property as a result of both the 

United States’ mismanagement of distributions of funds from the Osage Mineral 

Estate and United States’ refusal to account for those funds; and (3) administrative 
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action not in accordance with law, violating the Plaintiffs’ rights.  Aplt. App. at 

452-456.   

 The Plaintiffs made very specific and straightforward claims.  Rather than 

addressing the Plaintiffs’ claims, the United States confuses the issue by 

improperly seeking to recast the relief the Plaintiffs are seeking.  For instance, the 

United States claims that Plaintiffs’ are seeking an “accounting of headright 

payments disbursed to, and received by, others” or a “title search” of all 

headrights.  See Appellees’ Brief at 35, 39.  In actuality, Plaintiffs’ seek an 

accounting of the disbursement of funds that are held in trust by the United States 

for their benefit, and for the benefit of other persons who are similarly situated.  

The accounting requested is an accounting they are owed under the law.   

In addition, the United States also seeks to improperly distort the issues on 

appeal by raising new factually and legally impossible, inaccurate, and irrelevant 

arguments against Plaintiffs’ claims.  Specifically, the United States alleges to this 

court for the first time that it settled Plaintiffs’ claims out from under them with an 

agreement with a third-party after their Motion to Dismiss had been fully briefed 

before the District Court. 

 Ultimately, the United States’ Brief fails to address any—and actually 

ignores many—of  the arguments raised in Plaintiffs’ Brief; effectively confessing 

the accuracy of Plaintiffs’ legal arguments.  The United States does not dispute that 
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it owes Plaintiffs trust obligations, including an obligation to account.  Instead the 

United States argues that an accounting is no longer required because it settled the 

Plaintiffs claims in an agreement with a third party, and without any notice to the 

Plaintiffs.  See Appellees’ Brief at 37-38.  This concession alone merits reversal 

and remand of the District Court’s Order.  In addition, the United States entirely 

ignores Plaintiffs’ arguments relating to the United States’ misleading “title 

search” argument.  Finally, the United States seeks to apply non-existent law, 

asserting that the Plaintiffs are required by some un-cited rule to plead statutes, 

even where the facts were plead plainly and clearly and afford the Plaintiffs the 

relief they request.  See Appellees’ Brief at 39, 41. 

ARGUMENT 

I. The United States does not dispute that Federal Law requires the 

United States to account for the distribution of trust funds to Plaintiffs. 

“The federal government has substantial trust responsibilities toward Native 

Americans.  This is undeniable.  Such duties are grounded in the very nature of the 

government-Indian relationship.”  See Cobell v. Norton, 240 F.3d 1081, 1086 

(D.C. Cir. 2001) (“Cobell VI”).  The Plaintiffs’ right to an accounting “inheres in 

the trust relationship itself.”  Cobell VI, at 240 F.3d at 1103 (relying on White 

Mountain Apache Tribe of Arizona v. United States, 26 Cl. Ct. 446, 448 (1992) 

(citing G.T. BOGERT, TRUSTS § 141, at 494 (6th ed. 1987))); see also Restatement 

(3d) Trusts, § 83(b) (“The right of any beneficiary to request information . . . 
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includes a right to request and receive accounting or comparable reports” and 

allowing courts to compel such accountings).
1
  The United States’ does not dispute 

this, and provides no legal authority to the contrary. 

Once it is clear a trust exists, “[t]he district court sitting in equity must do 

everything it can to ensure that [the United States] provides [the Indians] an 

equitable accounting,” even if such an accounting seems impossible.  Cobell v. 

Salazar, 573 F.3d 808, 813 (D.C.Cir. 2009) (“Cobell XXII”).  An accounting is 

necessary because, “without an accounting, it is impossible to know who is owed 

what.  The best any beneficiary could hope for would be a government check in an 

arbitrary amount.”  Id. at 813.  Therefore, the accounting provided must contain 

“information sufficient to alert the beneficiar[ies] to possible losses.” Chippewa 

Cree Tribe, et al. v. U.S., 69 Fed. Cl. 639, 664 (Fed. Cl. 2006). 

A. The United States does not address Plaintiffs’ argument that the 

District Court misinterpreted Section 162a. 

Plaintiffs, sought informally from the Bureau of Indian Affairs, and seek 

through this action, an accounting relating to whether the United States has 

properly distributed headright payments only to those who may rightfully hold a 

headright, whether interest was collected and distributed, and whether the correct 

                                              
1
  The comments to section 83 make it clear that any “trust provision 

that states that the trustee does not have to account will not be enforced . . . as 

against public policy.” Id. at comment b (quoting Charles E. Rounds, Jr., Loring: A 

Trustee’s Handbook § 6.1.5.2 (8th ed. 2006)). 
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amounts were distributed to the correct recipients.  See 25 U.S.C. 162a(d)(2) 

(requiring the United States provide “adequate controls over receipts and 

disbursements.”);  Aplt. App. at 452-456.  In its Brief, the United States continues 

the District Court’s illogical and inaccurate interpretation of Section 162a(a): that 

Section 162a(2) “applies ‘to the funds of the Osage Tribe of Indians, and the 

individual members thereof, only with respect to the deposit of such funds in 

banks.’”  Aplt. App. at 1271 (emphasis added); Appellees’ Brief at 36.  As 

Plaintiffs’ explained in greater detail in their Brief, Section 162a is not as limited 

as the United States and District Court would imply.  Simply put, the deposit of 

funds pursuant to section 162a, identifies the trust and affirms certain trust 

responsibilities applicable to that trust in the most general sense.  25 U.S.C. § 162a.  

Section 162a’s “deposit” requirement only identifies the trust; if the funds are 

deposited—as they were here—an Indian beneficiary is owed an accounting of at 

least those specific items listed in 25 U.S.C. §§ 162a and 4011, regardless of 

whether the beneficiary is concerned with how the trust funds were deposited.   

As explained in Plaintiff’s Brief, the United States’—and the District 

Court’s—argument neglects the eerily similar manner the “accounts” in the Cobell 

litigation were organized.  In Cobell, the D.C. Circuit recognized that “[t]he 

Treasury Department maintains only a single ‘IIM account’ for all IIM funds, 

rather than individuated accounts for each individual IIM beneficiary.”  Cobell VI, 
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240 F.3d at 1089.  In addition, the United States in Cobell VI conceded that it did 

“not know the precise number of IIM trust accounts that it is to administer and 

protect.”  Id.  However, the D.C. Circuit affirmed the right of individuals entitled 

to the trust funds to demand an accounting from the United States.  Id. at 1110. 

Furthermore, Plaintiffs explained it their Opening Brief that such a limitation 

on the United States’ accounting duties would create an illogical loophole where 

the United States could avoid the duty to account by never depositing the trust 

funds in an “account.”  The United States failed to address these arguments; 

instead simply asserting without authority or logic that the district court was 

correct in its misinterpretation. 

B. The United States once again misrepresents the nature of 

accounting it owes to Plaintiffs. 

  The United States sees the Plaintiffs’ accounting request as “something akin 

to a title search” of headrights.  Aplt. App. at 609.  Plaintiffs addressed this 

argument in its Opening Brief, but the United States—without addressing 

Plaintiffs’ argument—still inaccurately claims that “Plaintiffs seek to impose on 

the BIA the burden of conducting a title search.”  See Appellees’ Brief at 39.  As 

Plaintiffs have explained, it may very well be that the requested accounting will 

have to take such a format because of the way the United States managed the fund 

over time.  However, that is not a decision for the District Court—or even this 

Court.  The “choice of how the accounting would be conducted, and whether 
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certain accounting methods, such as statistical sampling or something else, would 

be appropriate . . . are properly left in the hands of administrative agencies.”  

Cobell VI, 240 F.3d at 1104.   

Ultimately, the District Court’s consideration—as this Court consideration 

must be—whether a trust duty is owed to the Plaintiffs.  If so, the District Court 

must assure that the United States provide “the best accounting it can.”  Cobell 

XXII, 573 F.3d at 813. 

II. The United States’ arguments—which are raised for the first time on 

appeal—are irrelevant, factually and legally inaccurate, and impossible. 

A. The availability of remedies for other issues does not extinguish 

Plaintiffs’ right to an accounting. 

 The United States’ first argument—raised for the first time on appeal and 

relying on illogical assumptions—is legally impossible.  The United States—

instead of addressing their duty to provide Plaintiffs with a meaningful 

accounting—argues there are other avenues for Plaintiffs “to obtain judicial review 

of transfers or devises of headrights.”  See Appellees Brief at 39.  Plaintiffs’ claim 

is not for an individualized review of each and every headright transfer, but for an 

accounting of the trust fund of which they are beneficiaries.  As such, the ability
2
 

                                              
2
  In considering the United States’ novel assertion, which it raises on 

the first time in this appeal, it is not clear that the Plaintiffs would have standing to 

intervene in the probate matters of other persons.  And, it is certainly not the 

Plaintiff’s duty to intervene in thousands of probates in an attempt to ensure that 

the United States does its duty.  The United States’ argument is nothing more than 
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to contest individual transfers—which does not ensure the United States is 

fulfilling its trust obligations—is irrelevant to Plaintiffs’ claim for an accounting 

they are owed under the law. 

B. The United States cannot settle Plaintiffs’ claims out from under 

them. 

The United States’ second argument—also raised for the first time on appeal 

and relying upon facts outside the record—is also factually and legally impossible.  

The United States claims that: 

it is questionable whether . . . Plaintiffs could pursue a claim for an 

accounting [because the settlement agreement between the United 

States and the Osage Nation] waives on behalf of the Osage Nation 

and Headright Holders and all claims . . . including all claims 

regarding the United States’ obligation to provide a historical 

accounting.”  

See Appellee’s Brief at 38, n. 5 (emphasis in original omitted) (internal quotation 

omitted).  The United States argues that it fulfilled its duty to account—an issue 

Plaintiffs’ were seeking discovery of below (Aplt. App. at 1226-1234)—because 

“[t]he Osage Nation has agreed that the accountings and audits specified in [the 

settlement agreement between the United States and the Osage Nation] . . . fulfill 

                                                                                                                                                  

an example of its 150 year-long attempt to evade its duty to Indians, while 

ineffectively and improperly managing Indian assets.  See Misplaced Trust: The 

Bureau of Indian Affairs’ Mismanagement of the Indian Trust Fund, H.R. 102-449 

(Apr. 22, 1992).  This Report concluded that the Indian Trust Fund was “a bank 

that doesn't know how much money it has.”  H.R. Rep. No. 102-499, at 56 (1992). 
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the Secretary of Interior’s obligations under 25 U.S.C. 4011.”  See Appellee’s 

Brief at 37. 

The United States’ argument flies in the face of contract law.  Contracts only 

create obligations upon parties to the contract.  See Nickel v. Pollia, 179 F.2d 160, 

163-164 (10th Cir. 1950) (finding that contractor cannot look to third party for 

payment on contract).  It is a longstanding “principle that one owes no 

[contractual] duty to persons with whom he has no privity of contract.”  Spencer v. 

Madsen, 142 F.2d 820, 822 (10th Cir. 1944); see also BLACK’S LAW DICTIONARY 

(3d Pocket Ed. 2006) (defining privity of contract as “[t]he relationship between 

parties to a contract allowing them to sue each other but preventing a third party 

from doing so”). 

The United States representations to this Court also fly in the face of the 

representations they made to another Court, concerning exactly the same issues, 

and exactly the same cases.  The United States asserted in the Osage Nation 

litigation “that the headright holders, not the Tribe, suffer any damages that result 

from the mismanagement of mineral royalties because, as required by statute, the 

funds are ultimately distributed to those individuals.”  Osage Nation v. United 

States, 57 Fed. Cl. 392, 394 (2003).  It was the United States’ belief that the Osage 

Nation lacked standing to represent the headright holders’ interests.  Id. at 394-395.  
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The United States’ breathtaking argument here leaves one wondering when they 

were telling the truth, to whom, and if ever. 

 Here, the United States entered into an agreement with a third party, the 

Osage Nation, settling claims in litigation in the Court of Federal Claims regarding 

the United States’ trust obligations owed to the Osage Nation for approximately 

three-hundred eighty million dollars ($380,000,000).
3
  The Osage Nation’s claims 

included a claim for an accounting of deposits into the Osage Mineral Estate.
4
  See 

Aplt. App. at 700-704.     

During the settlement negotiations between the United States and Osage 

Nation, Plaintiffs approached the United States as to whether it was attempting to 

settle their claims as well.  As the United States was completing that settlement, 

and in response to Plaintiffs’ pointed question of whether the United States 

intended to attempt a settlement of this case, the United States responded by stating 

“was not in a position to characterize the legal effect of the Osage settlement 

                                              
3
  The settlement is expected to provide headright holders with a 

windfall payment of over one-hundred fifty-five thousand ($155,000) to each full 

headright share.  These payments illustrate the further need for an accounting of 

the United States distributions to headright holders to confirm that these 

disbursements are made lawfully. 

 
4
  The Osage Nation’s claims in the Court of Federal Claims were 

separate and distinct from Plaintiffs’ claims here.  The Plaintiffs’ claims in this 

action are for an accounting of distributions from the segregated fund of royalties 

owed to headright holders from the Osage Mineral Estate.  See Aplt. App. at 700-

704. 
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agreement on the claims in any other case.”  In addition, the United States refused 

to entertain Plaintiffs’ recommendations for revisions to the settlement 

agreement—even though now the United States claims the Plaintiffs are bound by 

it.
5
 

 As a result, there is no privity of contract between the United States and 

Plaintiffs.  The Plaintiffs never agreed to—nor were Plaintiffs allowed to 

participate in the negotiation of—the settlement agreement.  The settlement 

agreement between the United States cannot obligate and bind Plaintiffs.  See 

Nickel, 179 F.2d at 163-164.  Under the United States’ view of the law, an 

individual need not rob Peter to pay Paul; instead the individual can simply enter 

into an agreement with Paul that Peter will pay him, regardless of whether Peter 

agrees.   

  

                                              
5
  As the United States never raised the settlement agreement in the 

District Court—despite the ability to do so for months—there is no evidence in the 

record reflecting Plaintiffs’ discussions with the United States in regard to the 

settlement agreement.  However, Plaintiffs, pursuant to Fed. R. of App. P. 

10(e)(2)(c) and (3), are filing a motion contemporaneously with this Reply Brief to 

supplement the record with the email conversations between counsel for the United 

States and counsel for the Plaintiffs evidencing such discussions.  In the event that 

the Court denies Plaintiffs’ motion, Plaintiffs would respectfully request that the 

Court strike the references to the Osage Nation Settlement Agreement from 

Appellee’s Brief. 
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C. The United States’ argument that Plaintiffs are not entitled to an 

accounting under Section 4044 because Plaintiffs did not include 

Section 4044 is inapposite to the Federal Rules of Civil Procedure. 

 The United States argues—and the District Court erroneously held—that 

“because this alleged violation [of Section 4044] was not pleaded,” Plaintiffs may 

not rely upon it as a basis for the accounting Plaintiffs are owed under the law.  See 

Appellee’s Brief at 41.  However, two pages later the United States admits that “[a] 

complaint must contain sufficient factual matter,” regarding Plaintiffs’ claims.  See 

id. at 43 (emphasis added).  Plaintiffs must plead the facts giving rise to their 

causes of action, not the legal authority for such claims.  See Fed. R. Civ. P. 

8(a)(2); Bell Atlantic Corp. v. Twombly¸ 500 U.S. 544, 557 (2007); Ashcroft v. 

Iqbal, 556 U.S. 662, 677-78 (2009); see also Skinner v. Switzer, 131 S. Ct. 1289, 

1296, 179 L. Ed. 2d 233 (2010) ("[U]nder the Federal Rules of Civil Procedure, a 

complaint need not pin plaintiff's claim for relief to a precise legal theory. Rule 

8(a)(2) of the Federal Rules of Civil Procedure generally requires only a plausible 

'short and plain' statement of the plaintiff's claim, not an exposition of his legal 

argument.") (internal citation omitted). 

 Plaintiffs allege that the United States “breached their statutorily-imposed 

trusteeship obligations by failing to account to Plaintiffs and putative class 

members as to the distribution of Osage mineral royalties.”  See Aplt. App. at 428.  

Plaintiffs also allege that this duty to account includes, “but is not limited to, 
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[duties outlined in] 25 U.S.C. §§ 162a and 4011.”  See Aplt. App. at 451.  As 

explained supra, Plaintiffs are not required to plead every statute or case they plan 

to rely upon to prove their claim, only to provide a concise factual statement of 

why they are entitled to relief.  See Fed. R. Civ. P. 8(a)(2).  Plaintiffs have done so, 

without providing any limitation on what statutes or cases they may rely upon.  

The United States’ argument lacks merit and serves only to confuse the issues.
6
 

 III. The District Court’s Order was Clearly Erroneous. 

A. The District Court erred by holding that the Plaintiffs are not 

entitled to an accounting. 

 As outlined above, and in Plaintiffs’ Opening Brief, the parties—and the 

District Court—agree that a trust relationship exists between the United States and 

Plaintiffs as a result of the 1906 Act.  Aplt. App. at 1268-1271; Aplt. Br. at 23.  

                                              
6
  In addition, as another indication of the United States’ attempt to 

confuse the issues—as they did below—the United States misrepresents that 

Plaintiffs claims “that the 1906 Act (as amended) does not permit a non-Osage 

person or entity to receive quarterly income payments from the Osage Mineral 

Estate.”  See Appellee’s Brief at 27.  However, Plaintiff never made such a 

claim—and in fact pled that in certain instances a non-Osage may validly hold a 

headright.  See Aplt. App. at 427, n. 2 (“Plaintiffs have taken the position 

throughout the litigation that the 1906 Act has been amended to provide that an 

Osage Indian entitled to royalty payments may, with federal approval, devise his 

right to receive these royalties to a limited group of persons of Indian blood, 

legally-adopted children on Osages, and for a life estate interest to certain 

others.”). Plaintiffs—pursuant to order of the District Court—did make allegations 

against over one-thousand seven-hundred non-governmental defendant headright 

holders, including over forty corporate defendants, that—based upon records 

received from the United States—are likely not entitled to hold a headright.  Id. at 

427. 
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The District Court simply erred by separating the United States’ duty to account 

from its trust duty.  The United States’ argument, which led the District Court 

astray in this case, conflicts with the law as set out by the D.C. Court of Appeals in 

the seminal case regarding Indian accounting:  Once it is clear a trust exists, “[t]he 

district court sitting in equity must do everything it can to ensure that [the United 

States] provides [the Indians] an equitable accounting,” even if such an 

accounting seems impossible.  Cobell XXII, 573 F.3d at 813. 

The common principal developed throughout case law in all the other courts 

that addressed this issue is that the “obligation of a trustee to provide an accounting 

is a fundamental principle governing the subject of trust administration.”  

Mountain Apache, 26 Cl. Ct. at 448 (citing G.T. BOGERT, TRUSTS § 141, at 494 

(6th ed. 1987)); Cobell VI, 240 F.3d at 1103 (explaining that such an obligation to 

account is inherent in the trust relationship itself); Otoe-Missouria Tribe of 

Oklahoma v. Kempthorne, 2008 U.S. Dist. LEXIS 99548 at *13 (W.D. Okla. Dec. 

10, 2008); Seminole Nation v. Salazar, 2009 U.S. Dist. LEXIS 27836, at *3 (E.D. 

Okla. Mar. 31, 2009).   

The District Court’s opinion, which is based on the same deliberate 

ignorance of the law that the United States is peddling in this court, turns these 

principals on their head by refusing to find a duty for the United States to account 

to Plaintiffs, despite the District Court’s early finding of a trust duty. Aplt. App. at 
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1271-1273.  The District Court’s Order dismissing Plaintiffs’ accounting claims is 

clearly erroneous and should be reversed. 

B. The District Court erred in its analysis of the accounting duty 

because it is immaterial whether the segregated fund of the Osage 

Mineral Estate is separated into individual “accounts” for 

individual headrights. 

The District Court also held that an accounting is not required because 

“there is no underlying trust account with a balance for headright owners to 

examine.”  Aplt. App. at 1272.  However, an accounting does not relate to 

“accounts” but the management of trust funds: 

[N]otwithstanding any other provision of law, the statute 

of limitations shall not commence to run on any claim, 

including any claim in litigation pending on the date of 

the enactment of this Act, concerning losses to or 

mismanagement of trust funds, until the affected tribe or 

individual Indian has been furnished with an accounting 

of such funds from which the beneficiary can determine 

whether there has been a loss. 

 

Pub. L. No. 111-88, 123 Stat. 2904 (2009) (emphasis added). 

The trust funds—segregated for the purposes of distribution—are held in 

trust pursuant to the statute.  See 1906 Act, § 4.  As such, the fact remains that as 

trustee of the trust funds segregated from the Osage Mineral Estate, the United 

States has an affirmative duty to meaningfully account to the Plaintiffs, the 

beneficiaries of the segregated fund.  The United States has never provided such an 

accounting to the Plaintiffs.  Aplt. App. at 455.  The District Court’s Order 
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dismissing Plaintiffs’ accounting claims is clearly erroneous and should be 

reversed. 

C. The District Court erred in dismissing Plaintiffs’ cause of action for 

trust mismanagement, which included both a duty to account 

(discussed supra) and improper distributions. 

Plaintiffs alleged that the United States breached its “trust responsibilities 

and acted in violation of federal law by improperly distributing Section 4 Royalty 

Payments to persons who are not Osage Indians (or their lawful heirs).”  Aplt. App. 

at 451-452.  The District Court rejected the plausibility of Plaintiffs’ claims on the 

basis that they were not specific to any one individual or to any particular 

distribution.  Aplt. App. at 1266-1268.  However, Plaintiffs knew of some specific 

misdistributions, and alleged them.  Aplt. App. at 427, 455.  For instance, 

Plaintiffs—pursuant to order of the District Court—did make allegations against 

over one-thousand seven-hundred non-governmental defendant headright holders, 

including over forty corporate defendants, that—based upon records received from 

the United States—are likely not entitled to hold a headright.  Id. at 427.  In 

addition, Plaintiffs alleged that the United States has: 

(a) Approved certain “family settlement agreements” in the course 

of contested probates contrary to the explicit directives in 

Osage Indian wills, which has resulted in the alienation of 

Section 4 royalty interests in favor of non-Indians and the 

diminishment of the Osage mineral estate; 

 

(b) Facilitated and encouraged the “legal” adopting of adult non-

Indians by Osage Indians as a means of ostensibly complying 
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with the 1978 Act and its explicit prohibitions against alienation 

to non-Indians; 

 

(c) Permitted the sale of Section 4 Royalty Interests by non-Indians 

in derogation of the right of repurchase specifically reserved to 

the Osage remaindermen of the original allottees of such 

interests.  See Act of Oct. 21, 1978, Pub. L. No. 95-946, § 8(a), 

92 Stat. 1660, 1663. 

Id. at 455. 

Plaintiffs have stated facts sufficient to pass legal muster under this Court’s 

authority in Alverado v. KOB-TV, L.L.C., 493 F.3d 1210, 1215, n. 2 (10th Cir. 

2007) (citing Iqbal v. Hasty, 490 F.3d 143 (2d Cir. 2007)). 

Regardless, until the requested accounting is provided, Plaintiffs’ claims 

have not even accrued.  See Shoshone Indian Tribe v. United States, 364 F.3d 

1339, 1347 (Fed. Cir. 2004) (holding that the Appropriations Acts provide “that 

claims falling within [their] ambit shall not accrue, i.e., ‘shall not commence to 

run,’ until the claimant is provided with a meaningful accounting.”); see also Otoe-

Missouria, 2008 U.S. Dist. LEXIS 99548; 25 U.S.C. 4044(2) (requiring the 

Department of the Interior to provide “as full and complete accounting as possible 

of the account holder’s funds to the earliest possible date”) (emphasis added).  

According to the Federal Circuit, “[t]his is simple logic--how can a beneficiary be 

aware of any claims unless and until an accounting has been rendered?”  Shoshone, 

364 F.3d at 1347.  As such, the District Court’s Order dismissing Plaintiffs’ trust 

mismanagement claims is clearly erroneous and should be reversed. 
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CONCLUSION 

For the reasons set forth above—and those set forth in Plaintiffs’ Brief—the 

District Court erred in dismissing Plaintiffs’ Complaint for failure to state a claim 

under Rule 12(b)(6).  Pursuant to federal law, the United States is required to 

provide Plaintiffs with a meaningful accounting for its management and 

distribution of Section 4 Royalty Payments.  Furthermore, Plaintiffs have stated a 

plausible breach of trust claim against the United States for its mismanagement and 

distribution of Section 4 Royalty Payments.  Plaintiffs therefore request that this 

Court reverse the District Court’s decision and order the United States to account 

for the segregation and distribution of trust funds under Section Four of the 1906 

Act, Appropriations Acts, and general accounting duties found in Title 25 of the 

United States Code. 
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