
UNITED STATES DISTRICT COURT 
DISTRICT OF SOUTH DAKOTA 

SOUTHERN DIVISION 
____________________________________ 
      ) 
CASIMIR L. LEBEAU,   ) 
CLARENCE MORTENSON,  )  Civ. 12-4178-KES 
RAYMOND CHARLES HANDBOY, ) 
SR., and FREDDIE LEBEAU  ) 
on behalf of themselves and all ) 
other persons similarly situated,  ) 
      ) 
 Plaintiffs,    ) 
      ) 
 v.     ) 
      ) 
UNITED STATES OF AMERICA ) 
      ) 
 Defendant.    ) 
____________________________________) 
 

DEFENDANT’S REPLY IN SUPPORT OF ITS MOTION TO DISMISS 
 

INTRODUCTION 
 
 In their brief, Plaintiffs attempt to obscure the unequivocal requirement 

of the Cheyenne River Sioux Tribe Equitable Compensation Act, Pub. L. No. 

106-511, 114 Stat. 2365 (2000) (hereinafter, the “Act”) that the Secretary of the 

Interior make payments of interest from the Trust Fund to the Tribe.  The Act 

does not permit or require the Secretary to make payments to the Individual 

Landowners who constitute the putative class members in this matter.  As 

Plaintiffs begrudgingly admit, the Act does not address compensation for the 

Individual Landowners.  Pls’ Mem. of Law in Opp’n to Def.’s Mot. to Dismiss 

(“Pls.’ Br.”) at 3 (ECF No. 20).  It is not addressed because Congress clearly 

intended to compensate one entity, the Tribe.  Nevertheless, Plaintiffs 

selectively read the Act, its reference to the acreage taken from the Cheyenne 
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River Sioux reservation in the Oahe Dam and Reservoir project, and the 

construct of “the Tribe and its members,” in arguing for an implied entitlement 

to compensation through individual distribution of the interest payments to the 

Individual Landowners.  Not only is this not addressed in the Act, it is contrary 

to the Acts’ plainly stated goals.  Indeed, this Act, the Act of September 3, 

1954, Pub. L. No. 83-776, 68 Stat. 1191, and the subsequent attempts to 

amend the Act in 2006-2007, all demonstrate that Congress clearly 

distinguished between the Tribe as an entity including all of its body of 

members, and the Individual Landowners.  It is fatal to Plaintiffs’ case that in 

the Act Congress established a scheme whereby the Secretary paid interest 

from the Trust Fund to the Tribe to benefit the entire Tribe, not the Individual 

Landowners. 

 In addition to the fundamental legal flaws encompassing Plaintiffs’ claim, 

there has been no waiver of sovereign immunity because Plaintiffs, in fact, are 

seeking compensation, Plaintiffs lack standing because the Individual 

Landowners are not the Trust beneficiaries, and they have failed to state a 

claim upon which relief may be granted by this Court. Therefore, Plaintiffs’ 

claims fail and must be dismissed. 

 Finally, Plaintiffs’ argument that Defendant is liable under a theory of 

trusteeship relating back to the trust relationship between Defendant and the 

Individual Landowners in the lands taken by Defendant in the Oahe Dam and 

Reservoir project fails because those lands were compensated for and taken 

under the provisions of the Act of September 3, 1954, which terminated any 
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trust relationship that existed between Plaintiffs and Defendant related to 

those lands. 

ARGUMENT 
 
I. Defendant Has Not Waived Its Sovereign Immunity Because 

Plaintiffs Have Not Suffered a Legal Wrong or Been Adversely 
Affected By Agency Action and They Are Seeking Compensation 

 
 Sovereign immunity is a jurisdictional bar to actions against the United 

States unless Congress waives immunity and consents to suit.  United States v. 

Sherwood, 312 U.S. 584, 586 (1941).  The United States’ sovereign immunity 

from suit extends to equitable relief.  United Tribe of Shawnee Indians v. United 

States, 253 F.3d 543, 547 (10th Cir. 2001).  Absent an express waiver of 

sovereign immunity, the courts do not have jurisdiction to compel or restrain 

the United States, its agencies and officials, from acting.  Id. (citing In re Talbot, 

124 F.3d 1201, 1206 (10th Cir. 1997)). 

 The general waiver of sovereign immunity in the Administrative 

Procedure Act (“APA”), 5 U.S.C. § 702, waives immunity for claims against the 

United States “seeking relief other than money damages and stating a claim 

that an agency or an officer or employee thereof acted or failed to act in an 

official capacity or under color of legal authority . . . ”  Section 702 preserves all 

“other limitations on judicial review or the power or duty of the court to dismiss 

any action or deny relief on any other appropriate legal or equitable ground.”  

Id.  Like all waivers of sovereign immunity, Section 702 is “construed strictly in 

favor of the sovereign” and is “not enlarged beyond what [its] language 
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requires.”  Talbot, 124 F.3d at 1206 (quoting United States v. Nordic Vill., Inc., 

503 U.S. 30, 34 (1992)). 

a. Plaintiffs Merely Seek Additional Compensation 
  
 The APA waiver of sovereign immunity provides a right of review for 

persons “suffering legal wrong because of agency action, or adversely affected 

or aggrieved by agency action . . .” 5 U.S.C. § 702.  However, that waiver is 

limited to actions seeking relief for “other than money damages.”  Id.  Plaintiffs 

assert that they seek only equitable relief and that, to the extent they seek 

payment of money, sovereign immunity is waived under Bowen v. 

Massachusetts, 487 U.S. 879 (1988).  However, because Plaintiffs’ claim 

regarding the payment of interest to the Tribe is based on the failure of the 

government to provide them additional compensation, (“This distribution, and 

the failure of the Defendant to compensate the Individual Landowners and their 

heirs, breached the government’s fiduciary duty and trust obligations[.]” Compl. 

¶ 6 (ECF No. 1) (emphasis added)), their remedy is with Congress and there is 

no waiver of sovereign immunity in the APA for wrongs allegedly suffered by 

acts or omissions of Congress.  See 5 U.S.C. § 551(1)(A) (for purposes of the 

APA “agency” does not include Congress). 

 The central thrust of Plaintiffs’ claim and argument is that they have a 

right to additional compensation for the loss of their land for the Oahe Dam 

and Reservoir project.  “The entire controversy presently before the Court 

relates to the taking, i.e., the alienation, of lands belonging to the Individual 

Landowners and within the scope of the limited trust of the General Allotment 
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Act.”  Pls.’ Br. at 35 (emphasis in original and added).  However, this is a 

fundamental misreading of the Act.  In the Act, Congress provided additional 

compensation to the Tribe in the form of a Trust Fund.  See Act § 102(b)(1), 

114 Stat. at 2366 (the purpose of the Act was “[t]o provide for additional 

financial compensation to the Tribe for the acquisition by the Federal 

Government of 104,492 acres of land of the Tribe for the Oahe Dam and 

Reservoir project in a manner consistent with the determinations of the 

Comptroller General”) (emphasis added).  As the Comptroller General noted in 

his report on additional compensation claims:  “The extent to which the tribe 

should receive additional compensation for damages–and whether the tribe 

should receive additional payments for rehabilitation and administrative 

expenses–is a policy question for Congress to decide.”  U.S. Gov’t 

Accountability Office, GAO/RCED-98-39, Cheyenne River Sioux Tribe’s 

Additional Compensation Claim for the Oahe Dam 3 (1998).1

 Plaintiffs attempt to skirt the compensation issue, which is fatal to their 

assertion of the waiver of sovereign immunity, by crafting their claim for 

equitable relief.  However, that effort fails.  Plaintiffs’ have filed a motion for 

limited expedited discovery and supporting brief which requests depositions 

that “will cover topics directly raised in the Complaint, such as a discussion 

  In a footnote the 

Comptroller General noted that “damages primarily include values for the land 

and improvements in the taking area” which is ultimately what Plaintiffs seek.  

Id. at n.5. 

                                                           
1 Available at http://www.gao.gov/assets/230/225135 (last visited March 15, 
2013). 
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about their land before the taking [and] the amount of compensation they 

received.”  Mem. In Supp. of Pls.’ Mot. For Limited Expedited Disc. at 5 (ECF 

No. 22).  Further, Plaintiffs’ seek to preserve their knowledge of “their personal 

losses as a result of the Oahe Dam project . . . and the damage they, and other 

landowners, suffered . . .”  Id. at 6.  This Court must look beyond the form of 

the pleadings, which Plaintiffs’ emphasize, to the substance of the claim.  

Suburban Mortg. Assocs., Inc., v. U.S. Dep’t of Hous. and Urban Dev., 480 F.3d 

1116, 1124 (Fed. Cir. 2007).  In this case, the substance of Plaintiffs’ claim is 

to obtain compensation, i.e., damages, that is, recoupment for losses allegedly 

suffered.  Plaintiffs’ cause of action is based on actual monetary loss, therefore, 

they “may not assert a declaratory judgment claim.”  Villegas v. United States, 

No. CV-12-0001-EFS, 2013 WL 791770, at *11 (E.D. Wash. Jan. 30, 2013).  

“[P]laintiffs may not avoid the exclusive jurisdiction of the Court of Federal 

Claims by simply reframing their monetary claims as equitable claims.”  Id. at 

*10. 

 Indeed, where the substance of the complaint is a claim for money 

damages, it does not fall within the APA’s waiver of sovereign immunity under 

5 U.S.C. § 702.  Christopher Village, L.P. v. United States, 360 F.3d 1319 1329 

(Fed. Cir. 2004) (discussing and quoting Drake v. Panama Canal Commission, 

907 F.3d 532, 535 (5th Cir. 1990)).  Further, in their brief Plaintiffs’ assert that 

they are not seeking compensatory relief “in this action” or “at this time.”  Pls.’ 

Br. at 13, 29.  As the court in Villegas noted:  “It strains credulity to suggest 

that Plaintiff would be content with declaratory judgment without seeking the 
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logical outgrowth of that judgment: compensation.  2013 WL 791770, at *11: 

see also Consolidated Edison Co. v. U.S., Dept. of Energy, 247 F.3d 1378, 1385 

(Fed. Cir. 2001) (a “party may not circumvent the Claims Court’s exclusive 

jurisdiction by framing a complaint in the district court as one seeking 

injunctive, declaratory or mandatory relief where the thrust of the suit is to 

obtain money from the United States”) (citation and quotation omitted). 

 Plaintiffs’ attempt to distinguish Bowen and Department of the Army v. 

Blue Fox, Inc. are also unavailing in light of the Act.  The Act requires that the 

Secretary of the Interior use the interest from the Trust Fund to pay the Tribe 

pursuant to tribal resolution “only” to carry out projects and programs under 

the plan prepared by the Tribal Council.  Act § 104(d)(2), 114 Stat. at 2367.  

Plaintiffs, however, seek to interrupt that disbursement regime specifically to 

compensate themselves for their alleged losses.  In Bowen, the State of 

Massachusetts sought declaratory and injunctive relief to set aside an agency 

order related to disallowance of Medicaid reimbursement funds and to correct a 

method of calculating payments prospectively.  487 U.S. at 887-889. The 

Supreme Court determined that the requested specific relief sought funds to 

which the statute allegedly entitled it and were payments that were mandated 

by statute.  Id. at 895, 900.  As the Federal Circuit noted in Consolidated 

Edison, “Bowen . . . does not enunciate a broad rule that the Court of Federal 

Claims cannot supply an adequate remedy in any case seeking injunctive 

relief.” 247 F.3d at 1383.  Rather, Bowen “linked its judgment to a specific set 

of circumstances” where the monetary relief sought implicated the potential for 
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prospective relief and “involv[ed] state governmental activities that a district 

court would be in a better position to understand and evaluate.”  Id. at 1384 

(quoting Bowen, 487 U.S. at 907–08).  Here, Plaintiffs seek compensation for 

damages they allegedly sustained almost seventy years ago.  The relief they 

seek is retrospective in nature regardless of how they attempt to modify the 

statutory requirements to suggest funds should come to them.  Bowen 

precludes that relief. 

 Blue Fox is also on point.  There the Supreme Court determined that a 

claim is for “money damages” where its “goal is to seize or attach money in the 

hands of the Government as compensation for” loss.  525 U.S. 255, 263 (1999).  

Plaintiffs hedge about the use of the term “compensation” but it is dispositive 

as it demonstrates Plaintiffs’ intent; to obtain money from the United States in 

compensation for past harm.  Indeed, although they claim legal harm as a 

result of the Secretary’s disbursement of funds under the Act, they do not seek 

APA review of the agency’s action, Pls.’ Br. at 14-17, because the agency’s 

action in this case is irrelevant to their claim, which is for damages that the 

Secretary cannot pay under the Act. 

 b. Plaintiffs Have Not Suffered A Legal Wrong Because of Agency 
  Action or Been Adversely Affected or Aggrieved by Agency 
  Action, Therefore, Sovereign Immunity Has Not Been Waived 
 
 In invoking the APA’s waiver of sovereign immunity, 5 U.S.C. § 702, 

Plaintiffs fail to establish that they have suffered “a legal wrong because of 

agency action, or [been] adversely affected or aggrieved by agency action within 

the meaning of a relevant statute.”  Plaintiffs are not entirely clear whether 
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because of the distribution of interest from the Trust Fund to the Tribe they 

have suffered “legal wrong because of agency action” or they are “adversely 

affected or aggrieved by agency action within the meaning of a relevant 

statute.” Id.  See, e.g., Compl. ¶ 6 (seeking distribution under the Act as 

“compensation”).  Nevertheless, Plaintiffs “must identify a substantive statute 

or regulation that the agency ha[s] transgressed . . .”  Preferred Risk Mut. Ins. 

Co. v. United States, 86 F.3d 789, 792 (8th Cir. 1996).  Because Defendant has 

not transgressed the Act, Plaintiffs invocation of the waiver of sovereign 

immunity under the APA is flawed. 

 Plaintiffs’ Complaint and Brief assert that Defendant’s distribution of 

interest from the Trust Fund to the Tribe in 2011 and, therefore, its failure to 

compensate Plaintiffs, breached its fiduciary duties.  Pls.’ Br. at 27 (“Because 

the United States has inadequately safeguarded the interest of the Individual 

Landowners and their heirs, and has acquiesced in the distribution of the 

Trust Funds in a manner that does not provide the Individual Landowners 

compensation, it has breached its trust and fiduciary duties.”).  More 

specifically, Plaintiffs “seek a declaration and accounting of how much of the 

$290 million of Trust Funds is owed to them, based on the taking of their 

portion of the 104,491 acres.”  Id. at 31.  Contrary to Plaintiffs argument, the 

Secretary’s distribution to the Tribe was lawful.  Indeed, it was mandated by 

the Act.  Plaintiffs’ appeals to alleged complexity and latent ambiguities, Id. at 

27-28, are unavailing in the face of an unambiguous statute and supporting 

legislative history. 
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 Moreover, Plaintiffs’ Complaint and argument continue to confuse 

requirements under the Act, which pertain to the creation and distributions of 

interest from the Trust Fund, with their requests for additional compensation 

under trust and fiduciary duties.  Plaintiffs’ common law trust theory is 

unsupportable under current Supreme Court precedent.  See United States v. 

Jicarilla Apache Nation, 131 S. Ct. 2313, 2325 (2011) (applicable statutes and 

regulations establish the fiduciary relationship and define the contours of the 

fiduciary responsibilities) (citing United States v. Mitchell, 463 U.S. 206, 224 

(1983)).  Plaintiffs’ allotted lands were compensated for under the Act of 

September 3, 1954, Pub. L. No. 83-776, 68 Stat. 1191.  Congress determined 

under the Act to provide the Tribe additional compensation via the Trust Fund, 

not Plaintiffs.  If Plaintiffs desire additional compensation, their remedy is with 

Congress, not this Court. 

i. The Act Clearly Defines the “Tribe” as the Cheyenne 
River Sioux Tribe 

 
 “Congress’ authority over Indian matters is extra-ordinarily broad, and 

the judiciary’s role correspondingly must be exercised within the scope of what 

the Congress determines.”  Utah v. Babbitt, 830 F. Supp. 586, 596 (D. Utah 

1993) (citing Santa Clara Pueblo v. Martinez, 436 U.S. 49, 72 (1978)).  The Act 

provides a definition for “Tribe” as “the Cheyenne River Sioux Tribe.”  Act § 

103(1), 114 Stat. at 2366.  Plaintiff makes reference to language in the Act 

concerning the “Tribe and its members.”  However, that language does not 

confer on the tribal members or Individual Landowners any vested right to 
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payment of money.  The Plaintiffs argue that Congress did not mean what it 

said when it defined “Tribe” in the Cheyenne River Sioux Tribe Equitable 

Compensation Act.  Pls.’ Br. at 25 n. 8 (emphasis added).  However, the Act is 

unambiguous.  The Act clearly demonstrates that Congress defined, and the 

Secretary applied, the term “Tribe” unequivocally paying money to the Tribe 

and setting out a payment scheme inconsistent with any alleged vested rights 

for individual allottees. 

 The Cheyenne River Sioux Tribe was a federally recognized tribe at the 

time the Act was passed and remains so today.  Indian Entities Recognized and 

Eligible to Receive Services from the Bureau of Indian Affairs, 65 Fed. Reg. 

13298, 13299 (Mar. 13, 2000), 77 Fed. Reg. 47868, 47869 (Aug. 10, 2012).  As 

such, the Tribe is recognized by Congress as a distinct political society with 

government-to-government relations with the federal government.  Felix S. 

Cohen, Handbook on Federal Indian Law § 3.02[3] (2012).  Therefore, there is 

no basis to suggest Congress’ defining and use of “Tribe” in the Act for the 

Cheyenne River Sioux was anything but purposeful.  Indeed, the Act requires 

that the “Tribe” use the interest payments from the Trust Fund for Tribal 

purposes, i.e., to benefit all tribal members.  Specifically, Congress required 

that the Tribe develop a plan to use the funds “only for carrying out projects 

and programs . . . to promote” economic and infrastructure development, and 

the education, health, recreational, and social welfare objectives “of the Tribe 

and its members.”  Act § 104(d)(2)(C), (f)(2), 114 Stat. at 2367.  Moreover, 

Congress required that the activities of the Tribe carrying out the plan be 
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subject to annual audit by the Office of Management and Budget.  Id. § 

104(f)(4)(A), 114 Stat. at 2368.  Therefore, Plaintiffs’ acreage argument cannot 

overcome the plain meaning of the statute.  When Congress said “Tribe” it 

meant the Cheyenne River Sioux Tribe, not the Individual Landowners who are 

not mentioned in the Act.   

ii. Congress Has Clearly Distinguished Between the Tribe 
and Individual Landowners 

 
 The fact that Congress specifically provided additional compensation to 

the Tribe, rather than Individual Landowners, for the entirety of the acreage 

previously taken is consistent with the previous history of the Act of September 

3, 1954.  The Act of September 3, 1954, provided that the United States would 

pay the Tribe $5,384,014 and that $2,250,000 of that amount was to be 

distributed to the Individual Landowners.  See Cheyenne River Sioux Tribe of 

Indians v. United States, 338 F.2d 906, 908 (8th Cir. 1964) (discussing Act of 

September 3, 1954).  However, for any appraisals challenged by the Individual 

Landowners that exceeded the amount of the appraisal, the government was 

required to pay the excess from the monies allocated to the Tribe.  Id.  Further, 

Congress long understood the distinction between the Tribe and the Individual 

Landowners who are the Plaintiffs in this action.  In the Act of September 3, 

1954, Congress purposely distinguished the rights of the Tribe, and the 

allottees and their heirs.  See Act of Sept. 3, 1954, Pub. L. No. 83-776, § II 

(agreeing to pay a sum to settle claims of “Tribe or allottees or heirs thereof” for 

land conveyed), § V (agreeing to pay additional sum for all members of Tribe 
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whether residing in the takings area or not), § VI (reserving mineral rights for 

Tribe or individual owners or holders of land), § XI (providing aid to individual 

owners of land whose land is taken by reconveying to them trust patent land), § 

XV (providing rights to individual members to reject final appraisals of land 

and condemnation proceedings), 68 Stat. at 1191-94.  In contrast, the 

Cheyenne River Sioux Tribe Equitable Compensation Act and its legislative 

history make no mention of the Individual Landowners. 

 The legislative history of the Act and the later attempts to amend it 

further indicate the purpose of the Trust Fund was to support the Tribe, not 

Individual Landowners.  Senator Johnson testified that “With these resources, 

the tribe would be in a much better position to combat the wide range of 

problems they face on that reservation . . . I think that what the tribe is in 

great need of is a steady and reliable continuity of revenue resource to deal 

with the long-term planning and construction needs of their infrastructure 

backlog.”  Cheyenne River Sioux Tribe Equitable Compensation Act: Hearing 

Before the S. Comm. on Indian Affairs on S. 964, 106th Cong. 15 (1999) 

(statement of Sen. Tim Johnson).  Indeed, even in the attempts to amend the 

Act in 2005-2007, which failed, Congress clearly distinguished between the 

Tribe and the Individual Landowners providing separate definitions for each.  

See S. Rep. No. 109-343, at 10 (2006) (retaining Acts definition of Tribe and 

defining “Member Landowner” as “a member of the Tribe (or an heir of such a 

member) that owned land . . . located on the Cheyenne River Sioux Reservation 
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that was acquired by the United States for the Oahe Dam and Reservoir 

Project”); H.R. Rep. No. 110-128 at 7 (2007) (same). 

 Plaintiffs’ assert that Congress intended to give the Individual 

Landowners an interest in the Trust Fund and argue that the prohibition on 

per capita payments in the Act, Act § 104(g), 114 Stat. at 2368, does not apply 

to their claim.  Pls.’ Br. at 29-31.  To the contrary, the prohibition in the Act 

related to per capita payments from the interest on the Trust Fund further 

demonstrates Congress’ intent that the monies be used for communal purposes 

rather than individual payments. 

 In this case, where Congress so clearly defined “Tribe” there is none of 

the confusion Plaintiffs allege is found in the United States v. Cherokee Nation 

case that dealt with the distinction of claims between the Cherokee Nation and 

the Eastern Cherokees.  202 U.S. 101, 126-32 (1906).  Congress in the Treaty 

of New Echota, or The Treaty of 1835, expressly provided per capita 

distribution of monies in compensation for the Eastern Cherokees land east of 

the Mississippi.  See Treaty of New Echota of 1835 at Article 12, 7 Stat. 478.  

The Cherokee Nation case provides no support for Plaintiffs’ argument.  Here 

Congress provided no per capita distribution and in no way individualized 

payments from the Trust Fund.  The Tribe was listed as the sole payee.  

Congress could use per capita language or could have chosen individualized 

payments but did not do so. 

 Plaintiffs’ invocation of the waiver of sovereign immunity in the APA fails 

because they seek compensation for alleged harm and have not suffered a legal 
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wrong.  Plaintiffs have not demonstrated any Congressional requirement that 

they receive compensation from the Trust Fund for harms allegedly incurred 

almost seventy years ago for which they were compensated under the Act of 

September 3, 1954, Pub. L. No. 83-776, 68 Stat. 1191. 

II. Even Under the APA’s Waiver of Sovereign Immunity, Plaintiffs Must 
Exhaust Administrative Remedies 

 
 All claims brought under the APA waiver of sovereign immunity must 

satisfy the APA Section 704 exhaustion requirement.  United Shawnee, 253 

F.3d at 549.  Agency actions are judicially reviewable under the APA in only 

“two instances” - if they are “made reviewable by statute” and constitute “final 

agency action for which there is no other adequate remedy in a court.”  Id. 

(citing 5 U.S.C. 704).  If the challenged agency action is not “made reviewable 

by statute,” then “any attempt to obtain judicial review directly under section 

704 of the APA must be preceded by a final agency action.”  Id. (citing Ash 

Creek Mining Co. v. Lujan, 934 F.2d 240, 243 (10th Cir. 1991)). 

 While Plaintiffs can rely on the APA Section 702 waiver to assert claims 

not arising directly under the APA, they must still meet the jurisdictional 

requirements discussed in United Shawnee.  As the Tenth Circuit reminded the 

plaintiffs in Gilmore v. Weatherford, 694 F.3d 1160, 1168 (10th Cir. 2012), 

plaintiffs cannot simply invoke the APA Section 702 waiver - additional 

restrictions apply.  The Court stated: “To the extent that these cases suggest 

that non-APA claims never require exhaustion, this suggestion is incorrect:  

‘[I]n cases not governed by the APA, the doctrine of exhaustion applies as a 
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matter of judicial discretion.’”  Id. (emphasis added) (quoting United Shawnee, 

253 F.3d. at 550).  The Tenth Circuit explored the compelling reasons for 

requiring exhaustion on non-APA claims, particularly when the claims involve 

Indian and Tribal matters entrusted to the Department of the Interior.  

Exhaustion serves a dual purpose - it preserves the agency’s Congressionally-

delegated authority by allowing it to decide matters entrusted to its authority in 

the first instance and promotes judicial efficiency by allowing the agency to 

develop an administrative record documenting the information it considered 

and the decision it reached.  See also McCarthy v. Madigan, 503 U.S. 140, 145 

(1992); United Shawnee, 253 F.3d at 550; Robinson v. Salazar, 885 F. Supp. 2d 

1002, 1036 (E.D. Cal. 2012).  The grounds favoring exhaustion “apply with 

particular force” in instances where the challenged agency action involves the 

exercise of discretion or falls within the agency’s particular area of expertise.  

McCarthy, 503 U.S. at 145.  

 Guided by the factors favoring exhaustion, the Court’s have required 

exhaustion where plaintiffs attempted to bypass Interior’s regulatory 

framework for resolving Tribal and Indian matters.  In United Shawnee, 253 

F.3d at 551, and Western Shoshone Business Council v. Babbitt, 1 F.3d 1052, 

1056-58 (10th Cir. 1993), the Tenth Circuit required plaintiffs to exhaust their 

administrative remedies with Interior for determining Tribal status before 

seeking injunctive or mandamus relief in the Federal courts.   Among the 

factors compelling exhaustion, the courts have emphasized: 1) Congress’ 

delegation of authority to Interior on Indian/Tribal matters; 2) Interior’s special 
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expertise in Indian and Tribal matters; and 3) Interior’s regulatory scheme for 

resolving and appealing Tribal/Indian matters.  See Gilmore, 694 F.3d at 1166-

67; United Shawnee, 253 F.3d at 550-51; Robinson, 885 F. Supp. 2d at 1033-

34. 

 The same reasons that led the Tenth Circuit to require exhaustion in 

United Shawnee, Western Shoshone, and Gilmore apply here with equal force.  

This Court must require Plaintiffs to exhaust available administrative remedies 

under BIA regulations at 25 C.F.R. Part 2.  The claim of a vested right in the 

Trust Fund presented in this case will benefit from the specialized agency 

expertise that the Supreme Court deemed significant in McCarthy, 503 U.S. at 

145.  Plaintiffs admit that “Federal Indian law is a complex field because the 

United States oftentimes wears more than one hat.”  Pls.’ Br. at 35.  Plaintiffs 

themselves conclude their brief asserting the complexity of their brief defending 

claims that raise factual and legal issues involving the interplay between 

alleged vested rights of Individual Landowners and a statutorily created tribal 

trust. 

 Plaintiffs have admittedly failed to exhaust the available administrative 

remedies under 25 C.F.R. Part 2 and should be required to pursue those 

remedies to conclusion before seeking relief before this Court.  Plaintiffs 

specifically quote from their counsel’s letter of September 28, 2011, that stated 

if BIA failed to act “an appeal shall be filed in accordance with 25 C.F.R. § 2.8.”  

Pls.’ Br. at 18.  However, Plaintiffs provide no evidence that an appeal was ever 

taken.  Plaintiffs cannot argue that a failure to act does not require exhaustion 
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where there is an BIA appeal remedy for inaction.  In Western Shoshone 

Business Council, 1 F.3d at 1055, the Tenth Circuit noted that whether 

plaintiffs pursued an alleged refusal to have their contract reviewed under BIA 

regulations “to the highest authority available to them within the Department 

of the Interior . . . . is only the first step.”  Plaintiffs’ assert a right to proceed on 

a “non-APA” claim.  However, Gilmore, Western Business Council, and 

Coosewoon v. Meridian Oil Co., 25 F.3d 920 (10th Cir. 1994) and cases cited 

therein, directly address the applicability of 25 C.F.R. Part 2, and recognize 

that exhaustion is a necessity. 

 The factual history and BIA’s long-standing familiarity with the issues 

are all compelling reasons to require exhaustion in this case.  Interior/BIA can 

then fully consider and decide the claims.  If Plaintiffs’ concerns are not fully 

addressed through the administrative process, they can then pursue judicial 

relief and the Court and the parties will have the benefit of a fully developed 

administrative record weighing the facts and the legal issues.  The Court 

should therefore require Plaintiffs to exhaust the available administrative 

remedies available under 25 C.F.R. Part 2 before litigating claims for injunctive 

or declaratory relief before this Court.  

A. Plaintiffs have not asserted United Shawnee/Gilmore claim 
prerequisites for litigating a non-APA claim 

 
 Plaintiffs assert, however, that their claim against the United States does 

not arise under the APA, and therefore Section 702’s waiver of sovereign 

immunity does not require them to satisfy other APA requirements, such as the 
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finality requirement of Section 704.2

 Non-statutory review is extraordinarily limited to a very narrow range of 

cases, in which the burden is almost insurmountable, and never applies if 

administrative remedies exist.  Int’l Ass'n of Machinists and Aerospace Workers, 

  See Pls.’ Br. at 14-19.  But the precedent 

cited for this proposition does not go so far as to exempt Plaintiffs from 

exhausting their administrative remedies in order to present a ripe claim under 

Article III.  See id. at 10-11.  Even assuming these cases are correct in their 

reading of Section 702’s scope, the courts have limited the reach of Section 

702’s waiver for non-APA claims to claims under the Constitution or claims 

meeting the very restrictive criteria for remedying ultra vires actions.  See 

Trudeau v. FTC, 456 F.3d 178, 189-90 (D.C. Cir. 2006) (Section 702 waives 

sovereign immunity for “non-statutory” ultra vires and Constitutional claims); 

see also Commonwealth of P.R. v. United States, 490 F.3d 50, 58-60 (1st Cir. 

2007) (limiting Section 702 waiver to ultra vires and Constitutional claims); 

Simmat v. U.S. Bureau of Prisons, 413 F.3d 1225, 1233 (10th Cir. 2005) (Eighth 

Amendment claim of federal prisoner); Small v. Astrue, No. 08-CV-01864-LTB-

KLM, 2009 WL 2134345, at *7 (D. Colo. July 14, 2009) (due process).  Neither 

circumstance is presented by Plaintiffs’ claim against Defendants. 

                                                           
2 In the absence of a valid full exhausted APA claim, the Tribe is an 
indispensable party because this would be an adjudication in the absence of 
the Tribe which claims exclusive interest in the monies.  See Different Horse v. 
Salazar, No. CIV 09-4049, 2011 WL 3422842, *3 (D.S.D. Aug. 4, 2011) (“The 
waiver of tribal sovereign immunity is essential in this case if this Court is to 
have jurisdiction over these claims.  The reason is that the tribes in question 
are indispensable parties under Federal Rule of Civil Procedure 19(b).  ‘No 
individual Indian has title or an enforceable right in tribal property.’”) (quoting 
Holt v. Comm’r of Internal Revenue, 364 F.2d 38, 41 (8th Cir. 1966)). 
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v. Griffin, 590 F. Supp. 2d 171, 175-76 (D.D.C. 2008) (“In fact, the D.C. Circuit 

has described the doctrine as ‘extraordinary’ and has cabined the doctrine to 

agency errors ‘so extreme that one may view [the errors] as jurisdictional or 

nearly so.’”) (quoting Nat’l Air Traffic Controllers Ass’n AFL-CIO v. Fed. Serv. 

Impasses Panel, 437 F.3d 1256, 1263 (D.C. Cir. 2006) & Physicians Nat’l House 

Staff Ass’n v. Fanning, 642 F.2d 492, 496 (D.C. Cir. 1980) (en banc).  “Plaintiffs 

must first show that the denial of judicial review would wholly deprive them of 

a meaningful and adequate means of vindicating their statutory rights.”  Id. 

(citing Bd. of Governors of the Fed. Reserve Sys. of the U.S. v. MCorp Fin., Inc., 

502 U.S. 32, 43 (1991)).  Moreover, United Shawnee will not allow such review 

even for ultra vires claims where there is no delegated authority and for 

Constitutional claims (which are not present here) where it “will require 

affirmative action by the sovereign.”  United Shawnee, 253 F.3d at 548.  

Plaintiffs’ claim do not rise to the “extraordinary” level required for judicial 

review: there is no “extreme” error here. 

III. Because Plaintiffs, Individual Landowners, Lack a Legally Protected 
Interest in the Trust Funds, They Lack Standing 

 
 Plaintiffs argue that they have a legally protected interest in the Trust 

Fund and provide an analysis of statutory interpretation grounded in one 

central assertion, when Congress mentioned the amount of acreage taken by 

the Oahe Dam and Reservoir project in the Findings and Purposes sections of 

the Act, § 102(a)(3)(A), (b)(1), it meant to compensate Plaintiffs.  Defendant’s 

argument is not that this was a drafting error by Congress. Pls.’ Br. at 25.  

Case 4:12-cv-04178-KES   Document 25   Filed 03/15/13   Page 20 of 30 PageID #: 257

https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2017694400&serialnum=1991195718&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=0F4D722F&rs=WLW13.01�
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2017694400&serialnum=1991195718&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=0F4D722F&rs=WLW13.01�


21 
 

Defendant’s argument is that it is generally irrelevant as it does not supersede 

Congress’ clearly defining “Tribe” and providing the “Tribe” compensation in the 

operative sections of the Act.  The Tribe in this case, under the Act, is a very 

distinct legal entity.   

 As discussed supra at 9-10, the United States holds the Cheyenne River 

Sioux Tribal Recovery Trust Fund in trust for the Tribe.  Act § 104(a)-(c), 114 

Stat. at 2366-67; Jicarilla Apache Nation, 131 S. Ct. at 2325.  The Act 

recognizes only one entity as a beneficiary, the Tribe, and it specifically 

precludes per capita payments.  Act § 104(g), 114 Stat. at 2368.  Congress 

created no right of individual distribution in the Act.  See Hoopa Valley Tribe v. 

United States, 597 F.3d 1278, 1284 (Fed. Cir. 2010) (no individual entitlement 

to settlement fund where Act did not create a form of individual distribution to 

plaintiffs); Different Horse, 2011 WL 3422842 at *4.  Plaintiffs, Individual 

Landowners, are not a party to the trust relationship that exists between the 

United States and the Tribe under the Act, and therefore do not have a legally 

protectable interest.  Osage Tribe of Indians of Okla. v. United States, 85 Fed. 

Cl. 162, 171 (2008) (funds held in trust for tribe under statute created trust 

relationship).  The Individual Landowners that are also tribal members may 

have a political or personal interest in the Trust Fund, but they do not have a 

legally protectable interest.  Round Valley Indian Tribes v. United States, 102 

Fed. Cl. 634, 637 (2011) (citations and quotation marks omitted). 
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IV. Plaintiffs’ Claims for Breach of Trust and Breach of Fiduciary Duties 
Fail Because There is No Fiduciary Relationship Between Plaintiffs, 
as Individual Landowners, and Defendant Related to the Trust Fund 

 
  Plaintiffs take issue with Defendant’s reliance on precedent and 

supporting case law for the rather categorical proposition that tribal property 

interests are secured to the Tribe itself, not individual Indians.  Pls.’ Br. at 31-

32; Mem. in Supp. of Mot. to Dismiss, (“Def.’s Br.”), at 20-21 (ECF No. 17).  

According to Plaintiffs, these cases are distinguished because they do not apply 

to allotted lands held in trust.  Pls.’ Br. at 32.  Plaintiffs, however, fail to cite 

any support for their assertion that cases regarding unallotted lands are 

different than for allotted lands. 

 Plaintiffs make an even more fundamental mistake in confusing the 

property at issue.  After addressing their alleged allotted-versus-unallotted 

lands distinction, Plaintiffs then point to Defendant’s allegedly sloppy 

accounting of the Trust Fund.  Pls.’ Br. at 32.  Throughout Plaintiffs’ argument 

on standing they persist in jumping back-and-forth from the allotted lands to 

the Trust Fund.  As addressed below, Plaintiffs’ interest in the allotted lands 

has been extinguished.  The only remaining basis to claim a property interest is 

in the Trust Fund which is unequivocally Tribal property to which Plaintiffs, as 

an alleged class of Individual Landowners, do not have a legally protected 

interest.  See Def.’s Br. at 21-22.  As such, there is no trust corpus; and absent 

that there can be no breach of fiduciary duty.  Inter Tribal Council of Ariz. Inc. v. 

Babbitt, 51 F3d 199, 203 (9th Cir. 1995) (finding that the government did not 

owe fiduciary duty to the tribes apart from obligations under the Arizona-
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Florida Land Exchange Act, Pub. L. No. 100-696, 102 Stat. 4577, which 

precludes judicial review of actions challenged by the tribes).  As the court in 

Inter Tribal explained: 

The federal government owes a fiduciary obligation to 
all Indian tribes as a class. Lincoln v. Vigil, 508 U.S. 
182, 195 (1993).  The federal government also incurs 
specific fiduciary duties toward particular Indian tribes 
when it manages or operates Indian lands or 
resources. United States v. Mitchell, 463 U.S. 206, 226, 
(1983). The elements of this type of common law trust 
are a trustee (the United States), a beneficiary (the 
Indian allottees) and a trust corpus (the regulated 
Indian property, lands or funds). Id. at 225. 
 

 Plaintiffs’ attempt to distinguish LeBeau v. United States, 474 F.3d 1334 

(Fed. Cir. 2007) fails for the same reason.  Indeed the speculative nature of 

Plaintiffs’ claim is captured in their assertion that “Congress has acted only to 

clarify that, under the terms of the Act, the Individual Landowners are entitled 

to compensation.”  Pls.’ Br. at 33.  As discussed thoroughly above, the Act 

provided compensation to only one entity, the Tribe, for whom Defendant holds 

the funds in trust.  Plaintiffs lack standing and their claim should be 

dismissed.3

                                                           
3 Plaintiffs assert that the common law of trust “should continue to apply.”  The 
Supreme Court has rejected this argument. 

 

 
We have looked to common-law principles to inform 
our interpretation of statutes and to determine the 
scope of liability that Congress has imposed.  But the 
applicable statutes and regulations establish the 
fiduciary relationship and define the contours of the 
United States’ fiduciary responsibilities.  When the 
Tribe cannot identify a specific, applicable, trust-
creating statute or regulation that the Government 
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V. Plaintiffs Claim for Breach of Trust and Breach of Fiduciary Duty 
Based on Their Possession of Allotted Lands, Which Defendant 
Provided Compensation For in 1954, Is Without Merit Because The 
Trust Relationship For Those Lands Ended When Title Conveyed to 
the United States 

 
 “The United States may extinguish Indian title by ‘purchase or conquest.’ 

Alternatively, Indian occupancy may be extinguished by the government 

without compensation, unless an Act of Congress has specifically recognized 

the Indians’ ownership rights.”  Karuk Tribe of Cal. v. Ammon, 209 F.3d 1366, 

1380 (9th Cir. 2000) (quoting Johnson v. McIntosh, 21 U.S. 543, 585-88 (1823) 

and citing Tee-Hit-Ton Indians v. United States, 348 U.S. 272, 289 (1955)).  

Plaintiffs assert that an enduring trust relationship with the United States 

related to the allotted lands taken under the Act of September 3, 1954, 

provides them an “actionable breach of trust and fiduciary duty claim.”  Pls.’ 

Br. at 34-36.  However, that trust relationship no longer exists and Plaintiffs 

cannot claim a breach of trust or fiduciary duties for lands that they no longer 

hold an interest in. 

 Prior to 1934, Indian lands were allotted in severalty and in trust for the 

sole use and benefits for the Indians.  United States v. Newmont USA Ltd., 504 

F. Supp. 2d 1050, 1065-66 (E.D. Wash. 2007) (citations omitted).  “Once 

allotted in severalty, the land was no longer a part of the reservation, nor was it 

tribal land.”  Id. (citation and internal quotation marks omitted).  In 1934, 

                                                                                                                                                                                           
violated, neither the Government’s control over Indian 
assets nor common-law trust principles matter. 
 

Jicarilla Apache Nation, 131 S. Ct. at 2325 (citations and quotation 
marks omitted). 
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Congress passed the Indian Reorganization Act, 25 U.S.C. §§ 461-479, and title 

to allotted lands that had not been conveyed in fee was retained by the United 

States indefinitely.  Id. at 1066. 

 In 1950, Congress authorized negotiation and ratification of settlement 

contracts with the Cheyenne River Sioux Tribe for Indian lands acquired for the 

Oahe Dam and Reservoir project.  Cheyenne River Sioux Tribe of Indians, 338 

F.2d at 907 (citing Act of Sept. 30, 1950, Pub. L. 81-870, 64 Stat. 1093).  

Consequently, the United States negotiated an agreement with the Tribe which 

culminated in the Act of September 3, 1954. Id.  In Section I of the Act of 

September 3, 1954, “the Tribe conveyed to the Government all tribal, allotted, 

assigned and inherited land within the Reservation belonging to the Indians” 

for construction of the reservoir.  Id. (emphasis added).  The United States 

provided compensation for that land to the Tribe and to the Individual 

Landowners, id. at 908, as is appropriate because lands that have been 

reserved for the use and occupation of Indians by treaty or statute, must be 

compensate for if taken.  Sioux Tribe of Indians v. United States, 316 U.S. 317, 

326 (1942).  Indeed, if the Individual Landowner appealed the appraised 

amount offered for his land, the Government was required to pay the excess 

from funds designated for the Tribe.  Id.  The Act makes clear that the 

appropriated funds constitute a “final and complete settlement of all claims, 

rights, and demands of said Tribe or allottees or heirs thereof . . .”  Act of Sept. 

3, 1954, Pub. L. No. 83-776 § II, 68 Stat. at 1191 (emphasis added). 
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 Congress’ power to extinguish tribal interest in real property is plenary 

subject to the Fifth Amendment of the United States Constitution’s 

requirement to justly compensate.  Burlington N. R.R. v. Fort Peck Tribal Exec. 

Bd., 701 F. Supp. 1493, 1497 (D. Mont. 1988) (collecting cases).  Further, 

“Congress has complete discretion to determine when to extinguish Indian title 

to reservation land thereby determining when the rights of a grantee to that 

land become possessory rights.”  Id. (citing United States ex rel Hualpai Indians 

v. Santa Fe Pac. R.R., 314 U.S. 339, 347 (1941)). 

 Plaintiffs’ rights in their allotted lands were extinguished many years ago.  

Their citations to the Restatement of Trusts, Pls.’ Br. at 36 are unavailing.  The 

United States’ duty under the Constitution was to compensate Plaintiffs’ for 

their interests in the allotted lands, which it did under the Act of September 3, 

1954.  Pub. L. No. 83-776 § II, 68 Stat. at 1191.  Any landowner believing he 

was given less than full compensation could have rejected the final appraisal 

and forced the United States to initiate condemnation proceeds in federal 

district court.  Id. at § XV, 68 Stat. at 1194.  Once Plaintiffs’ either accepted the 

appraised compensation or condemnation proceedings ran to their conclusion, 

Plaintiffs’ rights, and the trust relationship between Plaintiffs and the United 

States related to those lands, terminated.  Therefore, Plaintiffs have no 

actionable breach of trust or fiduciary duty claims related to the allotted lands 

taken under the Act of September 3, 1954, and their Complaint should be 

dismissed. 
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CONCLUSION 

 For the foregoing reasons, Defendant respectfully requests that the Court 

grant its motion and dismiss Plaintiffs’ Complaint in its entirety.   
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