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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF SOUTH DAKOTA 

WESTERN DIVISION 

 

 

 

CHRIS BROOKS, FRANCIS RENCOUNTRE, 

GLORIA RED EAGLE, SHARON CONDEN, 

JACQUELINE GARNIER, JENNIFER RED OWL, 

EDWINA WESTON, MICHELLE WESTON, 

MONETTE TWO EAGLE, MARK A. MESTETH, 

STACY TWO LANCE, HARRY BROWN, 

ELEANOR WESTON, DAWN BLACK BULL, 

CLARICE MESTETH, DONOVAN L. STEELE, 

EILEEN JANIS, LEONA LITTLE HAWK, EVAN 

RENCOUNTRE, CECIL LITTLE HAWK, SR., 

LINDA RED CLOUD, LORETTA LITTLE HAWK, 

FAITH TWO EAGLE, EDMOND MESTETH, and 

ELMER KILLS BACK, JR.  

                                       Plaintiffs, 

 

v. 

 

JASON GANT, in his official capacity as SOUTH 

DAKOTA SECRETARY OF STATE, SHANNON 

COUNTY, SOUTH DAKOTA, FALL RIVER 

COUNTY, SOUTH DAKOTA, SHANNON 

COUNTY BOARD OF COMMISSIONERS, FALL 

RIVER BOARD OF COMMISSIONERS, JOE 

FALKENBUERG, ANNE CASSENS, MICHAEL P. 

ORTNER, DEB RUSSELL, and JOE ALLEN in 

their official capacity as members of the County 

Board of Commissioners for Fall River County, 

South Dakota, BRYAN J. KEHN, DELORIS 

HAGMAN, EUGENIO B. WHITE HAWK, 

WENDELL YELLOW BULL, and LYLA 

HUTCHISON in their official capacity as members 

of the County Board of Commissioners for Shannon 

County, South Dakota, SUE GANJE, in her official 

capacity as the County Auditor for Shannon and Fall 

River Counties, and JAMES SWORD, in his official 

capacity as Attorney for Shannon and Fall River 

Counties, 

                                        Defendants. 
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PLAINTIFFS’ OBJECTIONS AND EXCEPTIONS 

TO DEFENDANTS’ BILL OF COSTS 

 Pursuant to Rule 54(d)(1) of the Federal Rules of Civil Procedure and Local Rule 

54.1(A), Plaintiffs respectfully submit their objections and exceptions to the Defendants‟ 

Bill of Costs filed on August 20, 2013. (Doc. 161).  

BACKGROUND 

 Defendants‟ submission of a Bill of Costs in this matter reflects the political 

environment surrounding Plaintiffs and other members of the Oglala Sioux Tribe – they 

have no state or local leaders in office who are even remotely interested in protecting 

their Indian constituent‟s most fundamental rights.  In this case, Plaintiffs asked for one 

simple thing: to have the same rights and opportunities as every other voter in the State of 

South Dakota. While not disputing the Plaintiffs‟ assertions, not one elected official 

expended an iota of energy to investigate the Plaintiffs‟ claims or attempt to fashion a 

remedy – until the initiation of this lawsuit. 

 Plaintiffs, enrolled members of the Oglala Sioux Tribe and registered voters, 

reside in Shannon County – one of the poorest counties in the entire United States. To 

alleviate undue hardship for future elections, Plaintiffs requested early voting location in 

Shannon County during the legally mandated 46-day period.  Not one elected leader 

responded.  For example, when Shannon County voters wrote to Secretary of State Gant 

on three different occasions seeking assistance with a Shannon County location, he did 

not respond.  (Doc. 92, Ex. 17-19.)  Indeed, he didn‟t even undertake an investigation to 

ascertain whether the Plaintiffs‟ claims were viable. (Doc. 92, Ex. 1; Jason Gant Depo. 
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38:7-11.) Secretary Gant simply contended that it was not his responsibility to ensure 

elections run smoothly.  (Id. at 92:3-5).   

 Local officials were even less responsive to Plaintiffs‟ requests for early voting.  

Defendant Shannon County Commissioner Lyla Hutchinson stated they did not seek 

funding for an early voting location in Shannon County because they did not know if they 

could make such a request. (Doc. 92, Ex. 4; Lyla Hutchinson Depo. 179:01-12). In fact, 

they never even bothered to investigate the issue. (Doc. 92, Ex. 3; Sue Gange Depo. 

43:11-44:07). Defendant Ganje was informed on May 1, 2008 before the primary election 

and October 10, 2008 before the general elections that HAVA funding could be used for 

an early voting location in Shannon County. (Doc. 92, Ex. 13-14). However, she never 

even bothered to report the same to the Shannon County Commission. (Doc. 92, Ex, 3; 

Sue Gange Depo. 52:24-53:03).  In fact, not one Defendant paid any heed to Plaintiffs 

until they filed this lawsuit.   

 During the pendency of this lawsuit, Defendants proposed to contractually 

provide for Plaintiffs‟ constitutional rights via a memorandum of understanding.  In other 

words, for the next 6 years Plaintiffs are guaranteed their right to cast a ballot. This 

guarantee does not come from the Fourteenth Amendment or the Voting Rights Act but 

hinges entirely upon an agreement executed by officials who have historically shown 

little interest in protecting the interests of Indian voters.  To add insult to injury 

Defendants now request that Plaintiffs pay the legal costs they incurred fighting against 

Plaintiffs‟ demand for the same constitutional rights enjoyed by every other non-Indian 

citizen in the State of South Dakota.   

LEGAL STANDARD 
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Rule 54(d)(1) provides that costs “shall be taxed against the losing party unless 

the court otherwise directs,” and 28 U.S.C. § 1920 “enumerates the expenses that a 

federal court may tax as a cost under the discretionary authority found in Rule 54(d).” 

Crawford Fitting Co. v. J.T. Gibbons, Inc., 482 U.S. 437, 441-42 (1987); accord 

Pershern v. Fiatallis North American, Inc., 834 F.2d 136, 140 (8th Cir. 1987).  

Accordingly, “Rule 54(d) is phrased in permissive terms and generally grants the federal 

court the discretion to refuse to tax costs in favor of the prevailing party.”  Marmo v. 

Tyson Fresh Meats, Inc., 457 F.3d 748, 762 (8th Cir. 2006).   

The United States Supreme Court has long held that a district court may, in its 

discretion, refuse to tax costs, including a witness‟s travel expenses in excess of 100 

miles, against an unsuccessful plaintiff.  Farmer v. Arabian American Oil Co., 379 U.S. 

227 (1964).  Relying on the express language of Rule 54, the Farmer Court concluded 

that a court has the discretion to decline the taxation of costs against the non-prevailing 

party.   

In Crawford v. Gibbons, 482 U.S. 437 (1987), the Supreme Court again reiterated 

its holding from Farmer that Rule 54(d) vests district courts with the discretion to grant 

or decline the taxation of costs.  Furthermore, 28 U.S.C. § 1920 also provides that “[a] 

judge or clerk of any court of the United States may tax as costs” certain items, including 

witness fees and transcripts.  As the Supreme Court made clear in Crawford, “Section 

1920 is phrased permissibly because R.54(d) generally grants a federal court discretion to 

refuse to tax costs in favor of the prevailing party.”  Crawford, 482 U.S. at 437-38.  

Plaintiffs respectfully assert that this Court should exercise the discretion vested in it 

under the rules and deny, in its entirety, Defendants‟ bill of costs. 
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I.       AN AWARD OF COSTS WOULD HAVE A CHILLING EFFECT ON 

THE FUTURE ENFORCEMENT OF INDIAN VOTING RIGHTS 

 

The Supreme Court cautioned in Farmer v. Arabian American Oil Co., 379 U.S. 

227, 235 (1964), that Rule 54 should not be administered in such a way as “to discourage 

litigants from bringing lawsuits.” Here, the Court should exercise discretion to deny costs 

because an award of costs in this case where the Plaintiffs are of modest means and 

where the Plaintiffs‟ case had merit – would undermine congressional policy and would 

chill future voting-rights enforcement activity. 

Congressional policy encourages private citizens to enforce our nation‟s civil and 

voting-rights laws in federal court. See 42 U.S.C. §§ 19731(e) (authorizing an award of 

attorneys‟ fees in voting-rights cases) and 1988 (authorizing an award of attorneys‟ fees 

in civil rights cases). Congress has elected to encourage meritorious civil rights claims 

because of the benefits of such litigation for the named plaintiff and for society at large.” 

Blanchard v. Bergeron, 489 U.S. 87, 96 (1989).  

 There can be no question this case had merit. In weighing of the totality of the 

circumstances, the test utilized by the Courts has varied depending upon whether the 

Court is dealing with a vote denial or a vote dilution case.  For example, in Gonzalez v. 

Arizona, 677 F.3d 382, 405-406 (9th Cir. 2012), the Court held that the relevant factors in 

their vote denial case was the history of official state discrimination against the minority 

with respect to voting, the extent to which voting in the state is racially polarized, and the 

extent to which members of the minority group in the state or political subdivision bear 

the effects of discrimination in such areas as education, employment and health, which 

hinder their ability to participate effectively in the political process - Senate Factors One, 

Two and Five.  
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The first Senate Factor addresses the history of official voting-related 

discrimination in the state or political subdivision.  The Fifth Senate Factor considers the 

extent to which the minority group member bears the effects of discrimination in areas 

such as education, employment, and health, which hinder their ability to participate 

effectively in the political process. In this case, Plaintiffs presented evidence of historical 

discrimination and the effects of this discrimination through increased poverty and 

depressed political turnout.  The existence of these factors demonstrates a cognizable 

Section 2 claim. Certainly, all parties knew Plaintiffs‟ claims were meritorious.  If this 

were not the case, Defendants would not have provided the requested relief on two 

separate occasions, i.e., preliminary injunctive stage and when adopting the 

Memorandum of Understanding, and would have continued to ignore the numerous 

requests from the Tribe and its members for early voting. 

Next, it is irrefutable that Shannon County residents are impoverished.  Plaintiff 

Clarice Mesteth is a single mother who has legal custody of seven children. (Doc. 121, 

Ex. 3). She is the sole provider for at least five of those children.  Id. Plaintiff Edmond 

Mesteth works part-time for the Oglala Sioux Tribe in its Childcare Program.  (Doc. 121, 

Ex. 4) He shares custody of his fourteen year old daughter.  Id. Plaintiff Monette Two 

Eagle is a single parent with three children and a grandmother under her care.  (Doc. 121, 

Ex. 5) Plaintiff Stacy Two Lance has an eleven year old daughter with special needs.  

(Doc. 121, Ex. 6)  Plaintiff Dawn Black Bull has legal and physical custody of her five 

children.  (Doc, 121, Ex. 7). Coupled with the impoverished state of Shannon County 

with the individual circumstances of the Plaintiffs, it is clear that imposition of 

Defendants‟ legal costs would cause a devastating undue hardship. Additionally, an 
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award of costs in this case would not only undermine congressional policy in 

encouraging this enforcement action but would also have a deterrent effect of future 

voting-rights litigation. This, as Congress has recognized, would be bad for society at 

large. The Court should therefore consider the chilling effect of future voting rights 

litigation when determining whether to impose such costs. Stanley v. University of 

Southern California, 178 F.3d 1069, 1079-80 (9
th

 Cir. 1999) (holding that the district 

court abused its discretion by failing to consider the effect of an award on future civil-

rights litigation); see also Dubbs v. Head Start, Inc., 336 F. 3d 1994, 1221-22 (10th Cir. 

2003) (urging caution when awarding costs against low-income civil-rights plaintiffs).  

 Indians in South Dakota, after enduring many years of official and unofficial 

discrimination in voting, are only now beginning to assert their federally protected voting 

rights. An award of costs against these Plaintiffs would run the risk of discouraging them 

and others from participating in the Indian voting rights movement and from exercising 

specifically those rights that Congress sought to protect when it amended the Voting 

Rights Act.  

II. DEFENDANTS ARE FINANCIALLY ABLE TO ABSORB THE COSTS. 

 The Court should also deny the Defendants‟ bill of costs because of the wide 

disparity of economic resources between the Plaintiffs and the Defendants. See Cross v. 

General Motors Corp., 721 F.2d 1152, 1157 (8th Cir. 1983) (finding no abuse of 

discretion when the district court made only a partial award of costs after considering a 

litigant‟s limited financial resources); National Org. For Women v. Bank of California, 

680 F.2d 1291, 1294 (9
th

 Cir. 1982) (finding no abuse of discretion for district court‟s 

consideration of the “plaintiffs‟ limited budgets”); Poe v. John Deere, Co., 695 F.2d 
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1103, 1108 (8th Cir. 1982)(Court may deny costs if “a plaintiff is poor or for other good 

reason. . . .”); In comport with legal precedent, the Court in Cottier v. City of Martin, 

2012 WL 397487 (D.S.D. 2012), held as follows: 

This was a Voting Rights Act lawsuit in which both Plaintiffs stood to gain 

nothing personally.  The long history of this lawsuit shows that it was not brought 

in bad faith, it was not vexatious, unreasonable, frivolous or without merit.  

Instead, it was a very close and difficult case.  The costs would surely be less if it 

were not such a close and difficult case.  Under the unusual facts of this case, the 

Court in its discretion awards a portion of the costs to the Defendant in the 

amount of $1,000.00 against Plaintiff Pearl Cottier and awards no costs against 

Rebecca Three Stars and she is a poor person who brought an action on behalf of 

other Native American voters with no possibility of monetary gain for herself. 

 

Id. at  5. 

 In this case, there can be no question that there is a wide disparity between the 

individual Plaintiffs and the Defendants‟ insurance company. The Plaintiffs are of modest 

means. The Defendants are being defended by a public insurance company, the South 

Dakota Public Assurance Alliance. The Plaintiffs, as residents and citizens of Shannon 

County, have contributed to that insurance. Under these circumstances, it would be 

inequitable to assess costs against the Plaintiffs who may be forced to bring future actions 

against these Defendants to enforce their voting rights.  

III. DEFENDANTS ARE NOT THE PREVAILING PARTIES. 

 Federal Rules of Civil Procedure 54(d)(1) states that costs “shall be taxed against 

the losing party unless the court otherwise directs.” The notion that Defendants would be 

considered the prevailing party fails to recognize that Plaintiffs are the predominantly 

prevailing party in light of the fact that the relief requested by the Plaintiffs was 

voluntarily granted by the Defendants.  The prevailing party is the party who prevails on 

the substantial part of the litigation.  Testa v. Village of Mundelein, 89 F.3d 443, 447 (8th 
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Cir. 1996).  “In determining who qualifies as the prevailing party in an action, the general 

result should be considered, and inquiry made as to who has, in the view of the law, 

succeeded in the action.” Borchert v. Maloney, 581 N.W.2d 838 (Minn. 1998); Jenkins v. 

Missouri, 127 F.3d 709, 718 (8th Cir. 1997)(fee award must consider a plaintiff‟s overall 

success in the case as a whole.); Hensley v. Eckerhart, 461 U.S. 424, 433, 103 S.Ct. 1933, 

76 L.Ed. 40 (1983); see also Northbrook Excess & Surplus v. Proctor & Gamble Co., 924 

F.2d 633, 641 (7th Cir. 1991); Republic Tobacco Co. v. N. Atl. Trading Co., Inc., 481 

F.3d 442, 446 (7th Cir. 2007)(quoting Wright & Miller, Federal Practice & Procedure § 

2667 (3d ed. 2006)(a determination of who is the prevailing party for purposes of 

awarding costs should not depend on the position of the parties at each stage of the 

litigation but should be made when the controversy is fully decided); Slain v. Mariah 

Boats, Inc., 164 F.3D 1065 (7th Cir, 1999)(although plaintiff and defendant both won two 

claims, the plaintiff was the prevailing party because he ultimately “won the battle” and 

“when one party gets substantial relief it „prevails‟ even if it doesn‟t win on every 

claim.”). Clearly, Plaintiffs won the battle, because they obtained the relief they 

demanded in their Complaint.   

CONCLUSION 

 Based upon the foregoing, the Court should exercise its discretion to deny the 

Defendants‟ bill of costs and award them nothing. 

 

Dated this 29
th

 day of August, 2013. 

 

___/s/ Steven D. Sandven_____                                            

      Filed Electronically 

STEVEN D. SANDVEN 

       3600 South Westport Ave., Suite 200 
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       Sioux Falls SD 57106 

       Telephone: 605 332-4408 

       ATTORNEY FOR PLAINTIFFS 

 

 

CERTIFICATE OF SERVICE 

 

I, Steven D. Sandven, hereby certify that on the 29
th

 day of August 2013, I 

electronically filed the foregoing PLAINTIFFS‟ OBJECTIONS AND EXCEPTION TO 

DEFENDANTS‟ BILL OF COSTS with the Clerk of Courts for the United States District 

Court for the District of South Dakota by using the CM/ECF system which will 

automatically send email notification of such filing to the attorneys of record, Richard 

Williams, 1302 E. Hwy 14, Suite 1, Pierre SD 57501 and Sara Frankenstein, P.O. Box 

8045, Rapid City SD 57709. 

 

 

 

       ___/s/ Steven D. Sandven_____ 

        Filed Electronically  

       STEVEN D. SANDVEN 

       3600 South Westport Ave., Suite 200 

       Sioux Falls SD 57106 

       Telephone: 605 332-4408 

       ATTORNEY FOR PLAINTIFFS 
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