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INTRODUCTION 
 

After removing Plaintiff’s State court action on the basis of Federal question jurisdiction, 

Defendant now asks the Court to dismiss this case for lack of subject matter jurisdiction 

(“Defendant’s Motion”). Defendant argues that: 

13. Direct suits against it are precluded by limitations in its waiver of sovereign immunity. 
Defendant premises this argument upon it’s claim to have vested operational control of 
one of it’s two gaming enterprises, “The Downstream Casino and Resort”, in a 
“governmental subdivision” it refers to as the “Downstream Authority of the Quapaw 
Tribe of Oklahoma” and that, by doing so, it avoids the tort liability associated with those 
operations, which it agreed to accept in the Gaming Compact it entered into with the 
State of Oklahoma, and; 

13. Its tribal court is the only court of competent jurisdiction in which claims such as 
Plaintiff’s may be heard. This argument is premised upon what Defendant characterizes 
as “general principals of law” and “controlling precedent”, and: 

13. Plaintiff failed to file his lawsuit(s) timely as required by Tribal law, in effect failing to 
comply with its statute of limitations for tort claims that have been administratively 
denied. 

Plaintiff shall address each of these positions, albeit not necessarily in the same order presented 

by Defendant. 

PLAINTIFF’S RESPONSE AND SUPPLEMENT TO DEFENDANTS’ STATEMENT OF 
JURISDICTIONAL FACTS 

Commencing on page 2 of its BRIEF IN SUPPORT OF MOTION OF THE 

DEFENDANT TO DISMISS FOR LACK OF SUBJECT MATTER JURISDICTION” 

(“Defendant’s Brief”), Defendant lists what it refers to as “Jurisdictional Facts”. Plaintiff 

responds to and supplements this list as follows: 

1. Defendant states: “The Tribe wholly owns and operates the Downstream Casino Resort 

(the “Resort”) by and through the Downstream Authority of the Quapaw Tribe of Oklahoma (the 

“Authority”), a governmental subdivision of the Tribe.” Plaintiff admits that the Tribe owns and 
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operates the Resort and that it uses the d/b/a “Downstream Casino Resort” as that gaming 

operation’s trade-name. Plaintiff cannot admit or deny the existence or role of the purported 

“Authority”, and therefore denies same. Further, as argued more fully below, vesting operational 

authority of its gaming operations in some “governmental subdivisions” (even assuming that the 

Defendant has actually and properly done so by resolution or ordinance) does not have the legal 

effect claimed by Defendant. 

2. Defendant states: “Martin’s alleged injury occurred in the parking lot of the Resort which 

is on the trust or restricted Indian lands of the Tribe.” Plaintiff denies this statement in part. 

Plaintiff’s injuries were not sustained in the parking lot, but immediately outside the main public 

entrance to the Resort as he was approaching a shuttle bus provided by the Resort to transport 

casino patrons, such as Plaintiff, to the parking lot. Plaintiff believes, and therefore alleges, that 

this is on “trust or restricted Indian lands of the Tribe.” 

3. Plaintiff admits Defendant’s Jurisdictional Fact number 3. 

4. Plaintiff admits Defendant’s Jurisdictional Fact number 4. 

5. Defendant states: “The Resort, as a gaming enterprise of the Tribe, carries the insurance 

required under the Oklahoma tribal-state gaming compacts in its own name, and the Tribe is not 

a policyholder.” Plaintiff observes that “The Resort”, as described in Defendants Jurisdictional 

Fact No. 1, is nothing more than a d/b/a for the Tribe’s gaming enterprise and is not legally 

competent to “carry” insurance, “in its own name” or otherwise. Further, whether the Tribe 

“carries the insurance required under the Oklahoma tribal-state gaming compacts” begs the 

question of whether Defendant is in compliance with the Compact and is, therefore, a legal 

conclusion requiring no response from Plaintiff. Finally, Plaintiff observes that whether the Tribe 

is a policyholder is immaterial. What is material is whether the Tribe’s gaming enterprise (the 
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Resort), and whether it, as a gaming enterprise defined by the Compact, are covered by the 

insurance the Compact requires. Plaintiff is unaware of the policy’s coverage provisions and 

therefore denies that Defendant, the Tribe, is in compliance with the Compact’s insurance 

coverage requirements, demanding strict proof thereof. 

6. [Note: There is no “Jurisdictional Fact No. 6” in Defendant’s list of Jurisdictional Facts. 

It skips from No. 5 to No. 7.] 

7. Defendant states: “Martin initiated an administrative process under the Tribe’s compact 

with respect to his alleged injury and as required by the Tribe’s gaming ordinance. On the same 

day he filed his state court petition, Martin also filed a petition for the same injury in the Quapaw 

Tribal Court.” Plaintiff admits that he initiated an administrative process under the Tribe’s 

compact with respect to his alleged injury and as required by the Tribe’s gaming ordinance. He 

further alleges that the Tribe referred his claim it’s insurer who ultimately denied his claim, 

completing the administrative claim process. See Affidavit of Todd Martin, submitted herewith 

as  Exhibit 14-1. He admits that on the same day he filed his state court petition, he also filed a 

petition for the same injury in the Quapaw Tribal Court. 

8. The Quapaw gaming ordinance (Title 17, §§ 1-30 of the Quapaw Code) provides that; 

“The law governing every tort claim brought pursuant to this Ordinance shall be 
Tribal law.” 

Quapaw Code, § 25(A), Exhibit 14-2 submitted herewith. 

9. The Quapaw gaming ordinance also states, inter alia, that: 

“2. The Tribal Court shall have… jurisdiction to adjudicate… claims… if: 
…. 
d. The claimant filed an appeal in the Tribal Court no later than on the one-hundred-
 eightieth (180th) day after the date the claimant received notice of the denial of the 
 claim by the Gaming Operation.” 

 
Quapaw Tribal Code, § 24(A)(2)(d), Exhibit 14-2 submitted herewith, [italic emphasis added]. 
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10. Defendant states: “Martin’s alleged injury occurred on or about January 20, 2011. Martin 

filed his administrative “Notice of Tort Claim” pursuant to Tribal law and the gaming compact 

on or about January 6, 2011. By letter dated April 11, 2012, Martin’s tort claim was denied. 

Martin filed his state court and Tribal Court petitions on October 9, 2012, which was the 181st 

day after his administrative tort claim was denied.” Plaintiff admits that his injuries occurred on 

January 20, 2011 but denies, as Defendant alleges, that he initiated the administrative claim by a 

notice dated January 6th, 2011 (that date would have been two weeks before he was injured). 

Rather, Plaintiff’s administrative claim was received, or deemed received, by the Tribe on 

January 6th, 2012. Plaintiff denies that his claim was denied April 11th, 2012. Rather, the notice 

of denial is so dated, but that notice was sent to him via U.S. mail and was not received by him 

until April 16th, 2012 (Exhibit 14-1), making that the date that his claim was denied. His State 

and Tribal Court petitions were filed October 9th, 2012, the 176th day after the denial on April 

16th, 2012. 

11. The Gaming Compact between the State of Oklahoma and the Defendant (“the 

Compact”, referenced in Defendant’s Jurisdictional Fact(s) No(s). 3, 4, 5, 7 and 8) provides, inter 

alia, as follows: 

a) [3][13]: "Enterprise" means the Tribe or the tribal agency or section of tribal management 
with direct responsibility for the conduct of covered games, the tribal business enterprise 
that conducts covered games, or a person, corporation or other entity that has entered into 
a management contract with the Tribe to conduct covered games, in accordance with 
IGRA… the Tribe shall have the ultimate responsibility for ensuring that the Tribe or 
enterprise fulfills the responsibilities under this Compact. For purposes of enforcement, 
the Tribe is deemed to have made all promises for the enterprise… 

b) [6][A]: Tort Claims. The enterprise shall ensure that patrons of a facility are afforded due 
process in seeking and receiving just and reasonable compensation for a tort claim for 
personal injury or property damage against the enterprise arising out of incidents 
occurring at a facility… 

c) [6][A][1] During the term of this Compact, the enterprise shall maintain public liability 
insurance for the express purposes of covering and satisfying tort claims. The insurance 
shall have liability limits of not less than Two Hundred Fifty Thousand Dollars 
($250,000.00) for any one person and Two Million Dollars ($2,000,000.00) for any one 
occurrence for personal injury, and One Million Dollars ($1,000,000.00) for any one 
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occurrence for property damage, hereinafter the "limit of liability", or the corresponding 
limits under the Governmental Tort Claims Act, whichever is greater. No tort claim shall 
be paid, or be the subject of any award, in excess of the limit of liability; 

d) [6][A][2]: The Tribe consents to suit on a limited basis with respect to tort claims subject 
to the limitations set forth in this subsection and subsection C of this Part. No consents to 
suit with respect to tort claims, or as to any other claims against the Tribe shall be 
deemed to have been made under this Compact, except as provided in subsections B and 
C of this Part; 

e) [6][A][3]: The enterprise's insurance policy shall include an endorsement providing that 
the insurer may not invoke tribal sovereign immunity in connection with any claim made 
within the limit of liability if the claim complies with the limited consent provisions of 
subsection C of this Part. 

Gaming Compact Between Defendant and the State of Oklahoma,  §§ 3(13), 6(A), 6(A)(1)-

(3), Exhibit 12-3 submitted herewith. 

12. The “General Provisions” of the Quapaw Tribal Code setting forth “Court Rules” for 

application in the Quapaw Tribal Court provide, inter alia, as follows: 

Section 30. Jury Trial. 
(a) A jury trial shall be held if: 

(1) Requested by either party in a civil case with the approval of a Judge…. 
(b) A list of eligible jurors shall be prepared by the tribal council(s) each year. Any 
enrolled member of a tribe within the Court's jurisdiction over the age of eighteen (18) 
years, not subject to judicial restraint and who resides within the trial Court's agency 
service area may be listed as an eligible juror... 
(c) In any case, a jury shall consist of six residents of the vicinity in which the tria1 is 
held, selected from the list of eligible jurors by the Judge by a random selection process. 
(d) Each party shall have the right to challenge an unlimited number of jurors for cause 
on the basis of lack of qualifications, partiality or other acceptable reason. Whether or not 
cause exists shall be determined by the Judge in all instances. In addition, each party shall 
have the right to a maximum of three peremptory challenges for jurors, for wh1eh no 
reason need to be given and which the Judge may not refuse to grant…. 
(h) Each juror shall be entitled to a fee as set by the rules of the Court and approved by 
the Superintendent for each day his services are required by the Court. The Court may 
order a reasonable per diem and travel fee for said jurors and may tax all juror cost 
against the losing party. 

(Italic emphasis added) Quapaw Tribal Code, General Provisions, § 30, Exhibit 12-4 submitted 
herewith. 

13. The Compact provides: 
 
Part 12. DISPUTE RESOLUTION 
In the event that either party to this Compact believes that the other party has failed to 
comply with any requirement of this Compact, or in the event of any dispute hereunder, 
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including, but not limited to, a dispute over the proper interpretation of the terms and 
conditions of this Compact, the following procedures may be invoked: 
1. The goal of the parties shall be to resolve all disputes amicably and voluntarily 
whenever possible. A party asserting noncompliance or seeking an interpretation of this 
Compact first shall serve written notice on the other party. The notice shall identify the 
specific Compact provision alleged to have been violated or in dispute and shall specify 
in detail the asserting party's contention and any factual basis for the claim. 
Representatives of the Tribe and State shall meet within thirty (30) days of receipt of 
notice in an effort to resolve the dispute; 
2. Subject to the limitation set forth in paragraph 3 of this Part, either party may refer a 
dispute arising under this Compact to arbitration under the rules of the American 
Arbitration Association (AAA), subject to enforcement or pursuant to review as provided 
by paragraph 3 of this Part by a federal district court. The remedies available through 
arbitration are limited to enforcement of the provisions of this Compact. The parties 
consent to the jurisdiction of such arbitration forum and court for such limited purposes 
and no other, and each waives immunity with respect thereto. One arbitrator shall be 
chosen by the parties from a list of qualified arbitrators to be provided by the AAA. If the 
parties cannot agree on an arbitrator, then the arbitrator shall be named by the AAA. The 
expenses of arbitration shall be borne equally by the parties. 

14. Plaintiff, by and through counsel, has notified Defendant, as required by the Compact, 

that he opts to pursue the “Dispute Resolution” provisions, immediately above, up to and 

including arbitration. Exhibit 12-5. 

ARGUMENTS AND AUTHORITIES 

I. Plaintiff’s Petition For Judicial Review Of His Administrative Claim Was Timely 

Deferring for later discussion his simultaneous filings in State and Tribal courts, Plaintiff first 

addresses Defendant’s claim that both filings were untimely. 

Defendant concedes that Plaintiff made an administrative claim as required by “Tribal law 

and the gaming compact.” Defendant’s Jurisdictional Fact No. 8. Further, the parties agree that 

Plaintiff did so less than one year after he suffered injury at the Resort, as required by Tribal law. 

Id. Defendant contends, though, that Plaintiff’s administrative claim was denied the very date of 

the denial letter (April 11th, 2012) and that, therefore, his court filings, which were more than 

180 days later, were untimely. Defendant draws this conclusion by applying 51 O.S. § 157, from 

Oklahoma’s Governmental Tort Claims Act (“GTCA”) requiring, generally, that “… the action 

is commenced within one hundred eighty (180) days after denial of the claim…”. 
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Defendant’s reference to the GTCA is inappropriate for two reasons. First, Defendant’s 

position is that the Quapaw gaming ordinance controls tort claims arising on Tribal trust lands 

and, indeed, the Quapaw Gaming Ordinance so states. Plaintiff’s Response And Supplement To 

Defendants’ Statement Of Jurisdictional Facts, No. 10; Quapaw Gaming Ordinance, § 25(A). 

Also see Muhammad v. Comanche Nation Casino, No. CIV-09-968-D, 2010 WL 4365568 (W.D. 

Okla., Oct. 27, 2010) at p. 10, attached hereto as Exhibit 14-6. (Parts 5 and 6 of the compacts 

specifically provide for the application of tribal rules and regulations to tort claims by casino 

patrons against tribal gaming enterprises). The Oklahoma GTCA, therefore, is not the proper law 

to apply to the issue in question. Second, the provisions of the GTCA contain many provisions – 

especially detailed provisions regarding “deemed” denials of administrative claims – which are 

contained nowhere in the Quapaw Code in general or the Quapaw Gaming Ordinance in 

particular. These differences belie, of course, Defendant’s statement that “[t]he timing 

requirements of the Tribal gaming ordinance are substantively identical to that found in the 

Oklahoma Governmental Tort Claims Act, 51 O.S. § 157.” Defendant’s Brief, page 16. They are 

not. While the GTCA starts the 180 day clock from the earlier of the dates the administrative 

claim is actually denied or is deemed denied (see Clem v. Leedey Public Works Authority, 2003 

OK CIV APP 93, 78 P.3d 969), the Gaming Ordinance states, simply, that” “The Tribal Court 

shall have… jurisdiction to adjudicate… claims… if [t]he claimant filed an appeal in the Tribal 

Court no later than on the one-hundred-eightieth (180th) day after the date the claimant received 

notice of the denial of the claim …”. Thus, by the clear terms of controlling law, the 180 day 

clock began on the day that Mr. Martin received notice that his administrative claim was denied. 

It is undisputed that Plaintiff received notice of the Tribe’s denial of his administrative claim on 

April 16th, 2012. Plaintiff’s Response And Supplement To Defendants’ Statement Of 
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Jurisdictional Facts, No. 8; Exhibit 12-1. Counting forward from that date to the date Plaintiff’s 

Petition(s) was/were filed yields 176 days. That is less than 180 days. That is timely under 

controlling law. Defendant’s argument that Plaintiff failed to timely initiate judicial proceedings 

must be rejected. 

II. Defendant Is Answerable In Tort For Plaintiff’s Injuries Irrespective Of Whether It 
Has Vested Day-To-Day Operations Of Its Gaming Enterprise In One Or More Of 

Its Governmental Subdivisions 
Defendant admits that it “owns and operates” the casino, the gaming operation, at which 

Plaintiff suffered his injuries. Defendant’s Jurisdictional Fact No. 1. Given applicable law, the 

Court need look no further than this, disregarding the remainder of Defendant’s argument that 

one of its governmental subdivisions is solely responsible for Plaintiff’s injuries, if anyone is. 

That is simply not the case. 

Defendant’s argument on this point commences on page 5 of its Brief. In a nutshell, after 

asserting general principals of law relating to tribal gaming, Defendant makes the following 

argument: 

The Quapaw Tribe undisputedly is not the “gaming enterprise” for the purpose of Martin’s 
claim. The enterprise that both operates the Resort and that is the policyholder of the 
insurance required under the compacts is the Authority. (Fact Nos. 1 & 5.) Assuming Martin 
could satisfy the other requirements of law and the compact, his claim could be asserted 
solely against the Resort, and only to the extent of the personal injury insurance coverage 
actually carried by the Resort for this purpose, as required by the compact. (Fact No. 6.) 
Under the language of the compact and the Tribal gaming ordinance, the Tribe itself has not 
waived sovereign immunity for the claim at issue in this case for a suit against the Tribe. 
Therefore, the Tribe’s sovereign immunity bars Martin’s claim against the Tribe. 

Defendant’s Brief, p. 8. If the Court will closely examine the cases and other authorities cited by 

Defendant leading up to this argument (Defendant’s Brief, pp. 5-7), Her Honor will note that 

nary a one stands for, or even supports, this conclusion. Nor is this issue – whether a tribe’s 

“governmental subdivision”, as opposed to the tribe itself, is answerable in tort for injuries 

suffered by a gaming patron while at a tribal facility – even mentioned in said cases or 
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authorities. Defendant’s argument to this effect is fashioned from whole cloth. Plaintiff is 

unaware of any reported case in which this position was pressed or agreed to by any court. 

To lawfully conduct gaming operations, Federally recognized Indian tribes must enter into a 

gaming compact with the state in which the operation will be located. 25 U.S.C. §§ 2710(d), 

2703(8) and, generally, 25 C.F.R. § 502 (1995). The tribes must also adopt gaming ordinances to 

govern gaming operations. 3A O.S.A. §§ 261 et. seq. The State of Oklahoma prescribes a “Model 

Gaming Compact” at 3A O.S.A. § 281. The Defendant in this case, The Quapaw Tribe of 

Oklahoma, entered into such a gaming compact with the State of Oklahoma on or about 

November 23rd, 2004. It became effective, permitting the Quapaw Tribe to conduct gaming 

operations, when subsequently published in the Federal Register. 

The Compact is a contract between the Quapaw Tribe and the State of Oklahoma. Pueblo of 

Santa Ana v. Kelly, 104 F.3d 1546, 1548, 15055 (10th Cir. 1997). Like all such compacts, it is a 

“congressionally sanctioned interstate compact, the interpretation of which presents a question of 

federal law.” Cuyler v. Adams, 449 U.S. 433, 442 (1981). It must be construed and applied in 

accordance with its terms. Texas v. New Mexico, 482 U.S. 124, 128 (1987). 

The Compact signed by Defendant – but not by any of it’s “governmental subdivisions” - 

contains the following language, which is relevant to Defendant’s claim that it is not liable to 

patrons suffering tortious injuries at Indian gaming facilities: 

Tort Claims. The enterprise shall ensure that patrons of a facility are afforded due process 
in seeking and receiving just and reasonable compensation for a tort claim for personal 
injury or property damage against the enterprise arising out of incidents occurring at a 
facility… 

Plaintiff’s Response And Supplement To Defendants’ Statement Of Jurisdictional Facts, No. 

11(b). Note that the obligation to extend due process is imposed upon “the enterprise”. 

“Enterprise" means the Tribe or the tribal agency or section of tribal management with 
direct responsibility for the conduct of covered games, the tribal business enterprise that 
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conducts covered games, or a person, corporation or other entity that has entered into a 
management contract with the Tribe to conduct covered games, in accordance with 
IGRA… the Tribe shall have the ultimate responsibility for ensuring that the Tribe or 
enterprise fulfills the responsibilities under this Compact. For purposes of enforcement, 
the Tribe is deemed to have made all promises for the enterprise… 

Plaintiff’s Response And Supplement To Defendants’ Statement Of Jurisdictional Facts, No. 

11(a). Thus, the term “enterprise” is broad and includes not only the Tribe itself, but any “tribal 

business enterprise that conducts covered games”. Obviously, this includes any “governmental 

subdivision” which the Tribe may designate to carry on day-to-day gaming operations. Always, 

though, the Tribe itself, bears “ultimate responsibility for ensuring that the Tribe or enterprise 

fulfills the responsibilities under this Compact”. These “responsibilities” include the obligation 

to maintain ”…public liability insurance for the express purposes of covering and satisfying tort 

claims.” Plaintiff’s Response And Supplement To Defendants’ Statement Of Jurisdictional Facts, 

No. 11(c). Also, “the Tribe consents to suit on a limited basis with respect to tort claims…”. 

Plaintiff’s Response And Supplement To Defendants’ Statement Of Jurisdictional Facts, No. 

11(d). Finally, “The enterprise's insurance policy shall include an endorsement providing that the 

insurer may not invoke tribal sovereign immunity in connection with any claim made within the 

limit of liability…”. Plaintiff’s Response And Supplement To Defendants’ Statement Of 

Jurisdictional Facts, No. 11(e). 

In spite of all this, Defendant argues that something it calls the “Downstream Authority of 

the Quapaw Tribe of Oklahoma” is the only entity that can be held liable – because it “operates” 

the Resort (the gaming operation) – but tribal immunity as to that “governmental subdivision” 

has not been waived, so Plaintiff is simply out of luck. Notably, Defendant is not merely 

suggesting that Plaintiff has sued the wrong entity. Well beyond that, it is claiming that the Tribe 

cannot be held liable in tort (despite the Compact provisions) because it is not “operating” the 

casino and the entity that is operating the casino cannot be held liable because it is a 
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“governmental subdivision” of the tribe and, as such, it is immune from suit since there has been 

no express waiver of immunity for that specific entity. This is akin to the assault and battery 

defendant claiming that his fist, rather than he, delivered the offending blow so, therefore, he 

cannot be held liable – ever. It seeks a one-size-fits-all immunity tort defense for all tribes, 

regardless of whether they’ve agreed to accept tort liability and regardless of whether they may 

or may not have expressly waived immunity, in whole or in part. All interested tribes need do is 

declare their gaming operation(s) to be “operated” by some committee, commission, authority or 

other “governmental subdivision” and all those agreements and waivers mean nothing. 

Defendant offers no evidence to the effect that the “Downstream Authority of the Quapaw 

Tribe of Oklahoma” is a separate legal entity, whether it has separate assets , employees, 

officers, board members, or any of the other matters that would normally be considered by a 

court in analyzing whether one entity is a mere instrumentality of another. Nor does it make any 

allegations from which this Court might determine that casino patrons have been put on notice 

that any tort claims they have must be asserted against this unknown and undisclosed entity, 

rather than the Quapaw Tribe itself. 

Clearly nonetheless, “the Authority” is a mere instrumentality of the Tribe. As such, even if 

“The Authority” is a separate legal entity, it may (and should) be disregarded by a court of law in 

assessing the Tribe’s liability in tort that the law, and the Compact to which it has agreed, 

imposes upon it as a condition of the privilege of conduct Class III gaming operations. Tulsa 

Tribune Co. v. State ex rel. Okla. Tax Comm., 1989 OK 13, ¶¶20-21, 768 P.2d 891, 893; Gulf Oil 

Corp. v. State, 1961 OK 71, ¶10, 360 P.2d 933, 936. Of course, if it is not a separate legal entity 

– and Defendant makes no allegation that it is – it can be seen only as an arm of the Tribe 

without separate existence or liability. Either way, Defendant’s efforts to avoid the tort liability 
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placed squarely upon its shoulders by State, Federal and Tribal law, as well as its own 

agreement, must be rejected. 

III. This Action Should Not Be Dismissed On Grounds Of Tribal Immunity 

Defendant argues that exclusive jurisdiction for resolution of claims such as Plaintiff’s lies in 

its Tribal Court and that, therefore, this action must be dismissed. This follows, Defendant 

claims, from “general principals of law” and “controlling precedent”. Defendant’s Brief, pp. 9-

14. In response, Plaintiff here contends that Defendant’s quest to relegate this case to Quapaw 

Tribal Court raises a threshold issue of Federal Law that is properly resolved by this Court, not 

by the Quapaw Tribal Court: whether the Quapaw Tribal Court affords due process to claimants 

such as Plaintiff (as required by the Compact) in light of it’s court rules that preclude the seating 

of a fair and impartial jury, that is, a jury comprised of jurors that do not have any financial 

interest in the financial health of the gaming enterprise against which Plaintiff’s claims are 

asserted.  

1. This Court may consider matters outside the pleadings 

Defendant points out that it’s Motion is brought pursuant to FRCP Rule 12(b)(1), questioning 

this Court’s subject matter jurisdiction. Defendant states: 

Where the motion challenges the factual basis underlying a plaintiff’s assertion of subject 
matter jurisdiction, as opposed to a facial challenge to the substantive allegations in a 
plaintiff’s pleading, a court may look beyond the pleadings and may allow documentary and 
testimonial evidence concerning the challenged jurisdictional facts. See Paper, Allied-Indus., 
Chem. & Energy Workers Int’l Union v. Continental Carbon Co., 428 F.3d 1285, 1292-93 
(10th Cir. 2005). 

Plaintiff partially agrees. However, Plaintiff contends that Defendants’ Motion raises other 

issues unrelated to the merits of Plaintiff’s claim and not addressed in his Complaint: whether the 

Quapaw Code provides procedures that will provide a fair trial of Plaintiff’s claim and, if not, 

whether this constitutes a breach of the Tribe’s Compact-conferred obligation to extend due 
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process to non-tribal members asserting tort claim against tribal gaming enterprises. Addressing 

this issue will require that the Court consider significant material outside of the parties’ 

pleadings. 

2. The principal cases cited by Defendant are distinguishable from the case at bar in 
that they do not address the threshold issue of whether the tribe at issue is in 
compliance with that portion of the Compact that requires it to “afford due 
process” to tort claimants such as Plaintiff and are not precedential in any event 
because they are unpublished or not from a superior court 

Commencing at page 9, Defendant’s Brief cites a number of cases from Federal courts based 

in Oklahoma. It concludes that “Not only has Martin ignored the prevailing law on this point, but 

no exception exists that conceivably could apply to permit his claims to proceed.” This 

conclusion is not supported by its argument(s). 

Plaintiff does not ignore prevailing law. He simply contends that, as to some of the cited 

cases, they are inapposite because, unlike the tribes in the cited cases, Defendant has made no 

proof, indeed has not even offered any proof, that its Tribal Court follows procedures that will 

afford Plaintiff the due process guaranteed to him by the Compact and attendant Federal law. 

This distinguishes some of the cases cited by Defendant 

For instance, Defendant cites the seminal case of Williams v. Lee, 358 U.S. 217, (1959), for 

the proposition that “it is prevailing law that in the type of case presented to this court - a non-

Indian plaintiff versus a tribal defendant for an alleged claim occurring on Indian land - tribal 

court jurisdiction is exclusive.” Defendant’s exposition of Williams omits an important finding in 

that case, at least one that is important to Plaintiff in the case at bar: “Since then, Congress and 

the Bureau of Indian Affairs have assisted in strengthening the Navajo tribal government and its 

courts… The Tribe itself has in recent years greatly improved its legal system through increased 

expenditures and better-trained personnel.” Id at 222. While the Supreme Court record in 

Williams is not readily available, Plaintiff deems this statement of fact significant. 
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The same sort of finding is made in two other cases relied upon by Defendant, Choctaw 

Nation of Okla. v. Okla., 724 F. Supp. 2d 1182, 1185-86 (W.D. Okla. 2010) and Comanche 

Nation et al. v. State of Okla., No. CIV-10-1339-W (W.D. Okla., Dec. 28, 2010), decided by 

Judge Lee West in the Western District of Oklahoma. In the former, Judge West determined that: 

The balance of equities favors the Nations, and the granting of a permanent injunction 
against the State of Oklahoma as requested by the Nations will not adversely affect the public 
interest, since tribal forums exist for the resolution of Compact-based, Indian country arising 
tort lawsuits against the Nations. 

Choctaw, at 1187. In Comanche, Judge West made a similar finding: 

The Court further finds that the balance of equities favors the Tribes and that granting the 
requested injunction will not adversely affect the public interest, particularly… because tribal 
forums exist for the resolution of Compact based, Indian country-arising tort or prize-claim 
lawsuits against the Tribes. Because the foregoing factors weigh in favor of permanent 
injunctive relief, the Court finds that the Tribes are also entitled to the equitable relief they 
have requested. 

Comanche at p. 8. In other words, Judge West concluded that since the tribes in those two cases 

had established and maintained tribal courts that could – and presumably would – protect the 

interests of the gambling public, there was no harm in relegating tort claims to those courts. 

Plaintiff is unaware of whether the specific issue of due process in tribal courts was at issue in 

those cases, or what the record may have revealed if it was, but, as will be shown below, it is 

certainly an issue in his case. 

Under the heading “Controlling Precedent by the Oklahoma Federal Courts Has Held That 

Compact-Based Tort Claims are Within the Exclusive Jurisdiction of the Tribal Courts”, 

Defendant cites a number of cases which are not, in fact, controlling… or even precedential. 

Defendant’s Brief, pp 12-15. These include the Comanche and Choctaw cases, discussed above. 

Plaintiff notes that both of these cases were actions by specific tribes (referred to in the opinion 

as “Nations”) to certify and enforce, in injunctive form, an arbitrator’s award determining, in 

effect, that the Oklahoma Supreme Court had erred in ruling that the phrase “court of competent 

jurisdiction” in Oklahoma’s model gaming compact included Oklahoma state courts. The 
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resulting injunction by Judge West operated prospectively only, in favor of the Plaintiff Nations, 

only, and only with the concurrence of the State of Oklahoma. Defendant in this case seeks no 

such relief nor is there any indication that the issue raised below was raised or dealt with in any 

detailed manner. Beyond the general observation that the specific tribal courts in those cases 

were adequate to protect the public interest(s), Comanche and Choctaw are of little value here. 

This portion of Defendant’s Brief cites other cases from District Courts within the 10th 

Circuit. Mindful that such decisions (where they deal with closely analogous facts and/or 

substantially identical legal issues) may be cited as persuasive authority, they are never properly 

cited as “controlling”. Indeed, unless Defendant is able to demonstrate that any of these cases 

dealt with the issue raised below (whether the tribe involved was in breach of the relevant 

compact and Federal law by failing to afford a non-tribal defendant due process in the 

prosecution of his/her tort claim), Plaintiff suggests that they are of very limited value in 

resolving that issue. 

3. The Quapaw Court rules do not afford Plaintiff an impartial jury and, therefore, 
violate the Compact and Federal law by failing to afford Plaintiff due process 

i. The Compact between Defendant and the State of Oklahoma requires that Defendant 
afford due process to patrons of tribal gaming enterprises in seeking and receiving 
just and reasonable compensation for a tort claim for personal injury or property 
damage against the enterprise arising out of incidents occurring at a facility. 

The Gaming Compact between the Tribe and the State of Oklahoma contains the following: 
Tort Claims. The enterprise shall ensure that patrons of a facility are afforded due process in 
seeking and receiving just and reasonable compensation for a tort claim for personal injury or 
property damage against the enterprise arising out of incidents occurring at a facility… 

Plaintiff’s Response And Supplement To Defendants’ Statement Of Jurisdictional Facts, No. 

11(b). The Compact further provides: 

In any event, the Tribe shall have the ultimate responsibility for ensuring that the Tribe or 
enterprise fulfills the responsibilities under this Compact. For purposes of enforcement, the 
Tribe is deemed to have made all promises for the enterprise… 



 17 

Plaintiff’s Response And Supplement To Defendants’ Statement Of Jurisdictional Facts, No. 

11(a). Taken together, these provisions impose, squarely upon the shoulders of the Quapaw 

Tribe, the obligation to afford Plaintiff due process in the prosecution of his tort claim. 

ii. Federal law requires that Defendant’s gaming operations operate in conformance 
with the Compact, including the obligation to afford Plaintiff due process. 

25 USC § 2710(d)(1)(C), part of the Indian Gaming Regulatory Act (“IGRA”) states that 

“Class III gaming activities shall be lawful on Indian lands only if such activities are… 

conducted in conformance with a Tribal-State compact entered into by the Indian tribe and the 

State...” Thus, the terms, conditions and requirements set forth in the Compact are not merely 

contractual – “conformance” with them is mandated by Federal law. This includes, of course, the 

gaming enterprise’s obligation to “afford due process to patrons of tribal gaming enterprises in 

seeking and receiving just and reasonable compensation for a tort claim for personal injury or 

property damage against the enterprise arising out of incidents occurring at a facility”. Should a 

gaming enterprise fail to comply with this, it is not merely in breach of contract, it is in breach of 

Federal law. 

iii. The Rules for Quapaw Tribal Court preclude the seating of a fair and impartial jury 
to hear Plaintiff’s case 

The Quapaw Court Rules provide for jury trial of claims such as Plaintiff’s. See Rule 30(b), 

General Provisions, Court of Indian Offenses, Muskogee Area Office Jurisdiction, set forth in 

Plaintiff’s Response And Supplement To Defendants’ Statement Of Jurisdictional Facts, No. 12. 

However, the only persons eligible for jury duty are enrolled tribal members. Ibid. The Quapaw 

Court Rules make no provisions to seat any jurors that are not enrolled tribal members depending 

on the nature of the case, the plaintiff’s ethnicity or otherwise. 

Plaintiff is not a tribal member, enrolled or otherwise. His claim is brought against a tribal 

entity that, by Defendant’s own admission, is a “primary source of funding for governmental 
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services and tribal economic development”. Defendant’s Brief, fn. 6. As enrolled tribal members, 

each and every juror that will be seated for trial of Plaintiff’s claim in Quapaw Tribal Court will 

have a clear and irrefutable interest in the financial health of tribal gaming enterprises and, 

therefore, a clear financial interest in any litigation against those enterprises. 

Applicable law imputes impermissible bias to such prospective jurors. While they have a 

more pronounced and direct financial interest than that of, say, a mere stockholder in a corporate 

defendant, applicable law in the latter circumstance is instructive: 

That a stockholder in a company which is [a] party to a lawsuit is incompetent to sit as a 
juror is so well settled as to be black letter law. 

Getter v. Wal-Mart Stores, Inc., 66 F.3d 1119 (C.A.10 (Kan.), 1995). By analogy, enrolled 

members of Native American tribes with any gaming operation(s) are “incompetent to sit as a 

juror” in judgment of such operations. The Quapaw Code not only contemplates empanelling an 

entire jury of such “incompetent” individuals, it requires it. Thus, beyond the administrative 

claim procedure already (and unsuccessfully) exhausted by him, it is clear that Plaintiff cannot 

get a fair trial before an impartial jury in Tribal Court. Therefore,  the Quapaw Tribe fails to 

afford due process to tort claimants in Plaintiff’s position - on an ongoing basis, - as required by 

the Compact and Federal law, and is in breach thereof. 

iv. As a third-party beneficiary of the Compact, Plaintiff has standing to enforce it and to 
seek declaratory and injunctive relief relative to its terms. 

Plaintiff is not a signatory to the Compact. He is, however, a “patron” who is “seeking… just 

and reasonable compensation for a tort claim for personal injury or property damage against the 

enterprise…” conducted by the Quapaw Tribe. 

A person may sue for damages resulting from the breach of a contractual obligation, even 
though he was not a party to the contract and had no knowledge of it when it was made, if he was 
an intended beneficiary of that obligation… "It is not necessary that the party be specifically 
named as a beneficiary but only that the contract be made expressly for the benefit of a third 
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person and expressly simply means in an express manner; in direct or unmistakable terms; 
explicitly; definitely; directly… 

Woolard v. JLG Indus., 210 F.3d 1158, 1169 (10th Cir., 2000). Part 6A of the Compact expressly 

references “patrons” of the enterprise’s gaming facilities, particularly those holding tort claims 

that arose at the facilities. Mr. Martin, as a patron asserting a tort claim arising at an enterprise 

facility, is an express third party-beneficiary of this provision. As such, he has standing to 

enforce them. 

4. Interpretive issues relating to the Compact, including whether it complies with 
Federal Law, are properly resolved in Federal Court, not Tribal Court. 

While the merits of Plaintiff’s tort claim may, ultimately, be triable in the Quapaw Tribal 

Court, the threshold issue of whether that Court’s procedures, which preclude Plaintiff’s case 

from being heard by a fair and impartial jury, are consistent with the Compact and Federal law, 

are issues to be determined by a Federal court. A product of the IGRA, whether the Compact 

complies with that law is a question properly determined by and in Federal court. Pueblo of 

Santa Ana v. Kelly, 104 F.3d 1546, 1548, 15055 (10th Cir. 1997) (“IGRA is a federal statute, the 

interpretation of which presents a federal question suitable for determination by a federal court”); 

Seneca-Cayuga Tribe of Okla. v. Oklahoma, 874 F.2d 709, 712-13 (10th Cir. 1989) ("federal 

law, federal policy, and federal authority are paramount in the conduct of Indian affairs in Indian 

Country") . The Compact, in turn, is a “congressionally sanctioned interstate compact, the 

interpretation of which presents a question of federal law.” Cuyler v. Adams, 449 U.S. 433, 442 

(1988). Also see National Farmers Union Ins. Cos. v. Crow Tribe, 471 U.S. 845, 857 (1985) 

(federal jurisdiction exists to decide “the federal question whether a tribal court has exceeded the 

lawful limits of its jurisdiction). 
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IV. This Case Should Be Stayed Pending Plaintiff’s Attempt To Resolve The Due 
Process Issue Through The Compact’s Alternate Dispute Resolution Procedures 

The Compact provides: 

Part 12. DISPUTE RESOLUTION 
In the event that either party to this Compact believes that the other party has failed to 
comply with any requirement of this Compact, or in the event of any dispute hereunder, 
including, but not limited to, a dispute over the proper interpretation of the terms and 
conditions of this Compact, the following procedures may be invoked: 
1. The goal of the parties shall be to resolve all disputes amicably and voluntarily whenever 
possible. A party asserting noncompliance or seeking an interpretation of this Compact first 
shall serve written notice on the other party. The notice shall identify the specific Compact 
provision alleged to have been violated or in dispute and shall specify in detail the asserting 
party's contention and any factual basis for the claim. Representatives of the Tribe and State 
shall meet within thirty (30) days of receipt of notice in an effort to resolve the dispute; 
2. Subject to the limitation set forth in paragraph 3 of this Part, either party may refer a 
dispute arising under this Compact to arbitration under the rules of the American Arbitration 
Association (AAA), subject to enforcement or pursuant to review as provided by paragraph 3 
of this Part by a federal district court. The remedies available through arbitration are limited 
to enforcement of the provisions of this Compact. The parties consent to the jurisdiction of 
such arbitration forum and court for such limited purposes and no other, and each waives 
immunity with respect thereto. One arbitrator shall be chosen by the parties from a list of 
qualified arbitrators to be provided by the AAA. If the parties cannot agree on an arbitrator, 
then the arbitrator shall be named by the AAA. The expenses of arbitration shall be borne 
equally by the parties. 

Plaintiff’s Response And Supplement To Defendants’ Statement Of Jurisdictional Facts, No. 13.1 

Asserting his standing as third-party beneficiary of the Compact, Plaintiff has, by notice, invoked 

this language and requested a meeting and/or arbitration of the due process issue. Plaintiff’s 

Response And Supplement To Defendants’ Statement Of Jurisdictional Facts, No. 14. According 

to the above provisions, Defendant should respond within thirty days. 

There is authority for the proposition that, as a matter of comity Federal courts should abstain 

from addressing issues until tribal remedies are exhausted. National Farmers at 857. Also see 

White v. Pueblo of San Juan, 728 F.2d 1307 (C.A.10 1984). While, strictly speaking, Plaintiff 

has exhausted his administrative remedies by complying with the pre-lawsuit claim procedures 

                                                
1 These provisions are separate and apart from the requirements in Part 6 of the Compact that tort 
claimants file and process an administrative claim before they may file for judicial relief. Plaintiff refers 
to these Part 12 provisions as “the ADR option”. 
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mandated by the Compact (Plaintiff’s Response And Supplement To Defendants’ Statement Of 

Jurisdictional Facts, No. 7), the same considerations of comity suggest that this Court should 

stay its hand in this case pending Defendant’s response to Plaintiff’s request to resolve that issue 

through the ADR option outlined in the Compact, and Plaintiff here so suggests. 

CONCLUSION 
In seeking and receiving just and reasonable compensation for the personal injuries sustained 

by him at a gaming facility owned and operated by Defendant, Plaintiff asks only that he be 

afforded due process. The Defendant is contractually and legally bound by Federal law to afford 

him that process. Regardless, it’s self-adopted procedural rules ensure that Plaintiff will not 

receive it, at least not in Defendant’s court. This is a threshold issue of fundamental fairness for 

resolution according to Federal law in Federal court. After staying its hand only long enough for 

the parties to avail themselves of the ADR option outlined in the Compact, and barring a 

resolution of the parties’ differences therein, Plaintiff asks this Court to determine that, by failing 

to afford Plaintiff the process that is due to him, the Defendant is in ongoing breach of the 

Compact and Federal law and that it decline to dismiss this case. 

Respectfully Submitted, 

      __________________________________________ 
      James W. Dunham, Jr., OBA #2532 
      2112 Bank of America Center 
      15 West 6th Street 
      Tulsa, OK.  74119 

     Voice:  (918) 592-1144 
     Fax: (918) 592-1149 
     Email:  elawyer@swbell.net 

      Counsel to Plaintiff 
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