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MOTION TO DISMISS 
 

I. INTRODUCTION 

 Plaintiffs have three substantively identical cases pending in this Court: the instant 

congressional reference action; Goodeagle v. United States, No. 12-431L (Fed. Cl., filed June 28, 

2012); and Quapaw Tribe of Okla. v. United States, No. 12-592L (Fed. Cl., filed Sept. 11, 2012).  

The three complaints are all based upon the same set of operative facts, but plaintiffs aver that 

the substantial overlap of the three complaints is “inadvertent.”   Claimants’ Opp’n to U.S. Mot. 

to Dismiss (“Opp’n”) at 19 (ECF No. 10); see also id. at 2 n.3.  Plaintiffs argue in their 

opposition that the instant congressional reference case “assert[s] only equitable claims” (id. at 3; 

see also id. at 2, 19) while Goodeagle and Quapaw―even though those complaints contain 

identical allegations as the instant complaint―only assert legal claims.  Plaintiffs’ “amendment 

by opposition” is ineffective because the face of the complaints belie their arguments.  Plaintiffs 

have to admit as much with respect to their Fifth Cause of Action (id. at 28) and Seventh Cause 

of Action (id. at 29-30), at a minimum. 

 In this congressional reference proceeding, the Court should not presume to usurp the 
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House of Representatives’ referral authority, and it should construe the House Resolution 

according to its plain language.  The plain language of the Resolution excludes from the 

reference “legal claims that are pending in the Court of Federal Claims on the date of enactment 

of this resolution.”  H.R. RES. 668 § 1, 112th Cong. (2012).  Goodeagle and Quapaw were 

pending as of the date of enactment of the resolution, which was December 19, 2012.  Goodeagle 

and Quapaw invoke this Court’s jurisdiction under the Tucker Acts, which only permit legal 

claims against the United States.  The core allegations in this case, Goodeagle, and Quapaw are 

indistinguishable; there is an identity of claims between this action and plaintiffs’ Tucker Act 

cases.  Plaintiffs’ claim splitting by opposition (not even in the actual complaints)―with 

purportedly legal claims advanced in Goodeagle and Quapaw and equitable claims based on 

identical facts advanced in this case―is not what the House of Representatives envisioned when 

it enacted the Resolution and should not be countenanced by this Court.  Plaintiffs’ complaint 

should be dismissed as outside the scope of the reference.   

II. ARGUMENT 

A. Plaintiffs Fail to Distinguish the Claims in their Instant Complaint from their 
Legal Claims. 

 There should be no dispute that plaintiffs’ allegations in this case are the same as 

plaintiffs’ allegations in Quapaw and Goodeagle.  See U.S. Mot. to Dismiss at 7-13 (ECF No. 7).  

Plaintiffs do not dispute that the factual allegations underpinning all three cases are identical.  All 

three cases are premised on the allegations contained in the “Quapaw Analysis.”  Compl. ¶ 22 

(ECF No. 4); Compl. ¶¶ 19-23, Goodeagle, No. 12-431L (ECF No. 1) (“Goodeagle Compl.”); 

Compl. ¶¶ 9-13, Quapaw Tribe of Okla., No. 12-592L (ECF No. 1) (“Quapaw Compl.”).  The 

claims plaintiffs seek to advance in this case are the same claims they have advanced in Quapaw 

and Goodeagle. 
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 Despite the foregoing, plaintiffs argue that the “claims” in the three cases are different, 

with only “legal claims” advanced in Quapaw and Goodeagle and only “equitable claims” 

advanced in this case.  Plaintiffs’ opposition, though, fails to meaningfully draw any distinction 

between the claims advanced in the three complaints.  Plaintiffs are forced to concede that their 

Fifth Cause of Action is a legal claim advanced in the First Cause of Action in Quapaw.  Opp’n 

at 28.  Plaintiffs are also forced to concede that their Seventh Cause of Action is a legal claim 

advanced Quapaw.  Id. at 29-30.  Those two causes of action, at a minimum, should be 

dismissed. 

 Plaintiffs’ efforts to distinguish the claims advanced in the remaining five cause of action 

in their complaint from the claims advanced in Quapaw and Goodeagle are unavailing.  For 

example, plaintiffs allege in this case that the Department of the Interior “failed to charge 

adequate sums (and often charged nothing at all) for easements and rights-of-way granted.”  

Opp’n at 27 (quoting Compl. ¶ 66).  Without any citation to the Quapaw complaint, plaintiffs 

characterize that complaint as asserting “the limited claim that many of these easements were 

granted for little or no compensation.”  Opp’n at 27.  There is no difference between an alleged 

failure to charge “adequate sums” and “little or no compensation.”  The claims are the same in 

both cases. 

 Plaintiffs’ opposition relies heavily on arguments that plaintiffs “could not” have 

advanced certain claims in Goodeagle or Quapaw.  Opp’n at 24 (First Cause of Action), id. at 27 

(Third Cause of Action), id. at 29 (Sixth Cause of Action).  “Could not” is different than “did 

not.”  Neither the Goodeagle complaint nor the Quapaw complaint limits itself temporally or by 

nature of claim.  As an example, the tribe in Quapaw claims that the United States failed “to 

prevent unnecessary and undue degradation of Tribal lands and resources,” (Quapaw Compl. ¶ 
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27) “beginning in the early 20th century” (id. ¶ 26), and plaintiffs in Goodeagle claim that “from 

the time Defendant initially leased the lands of Plaintiffs . . . through the mining boom of World 

War I and World War II . . . Defendant has failed utterly in its fiduciary duty of trust to manage 

appropriately the natural resources . . .” (Goodeagle Compl. ¶ 54).  The plain language of the 

complaints belies plaintiffs’ statement that Quapaw and Goodeagle “assert claims occurring 

within the six-year statute of limitations (that is, since 2006), but that is all.”  Opp’n at 29.  One 

can search in vain through the complaints in Quapaw or Goodeagle for any temporal limitation 

on their environmental claims.   

 Whether or not meritorious, plaintiffs asserted all of the claims contained in the instant 

complaint in Quapaw and Goodeagle as purported legal claims.  The Tucker Acts, the 

jurisdictional basis for Quapaw and Goodeagle, only permit legal claims against the United 

States.  Post v. United States, 49 Ct. Cl. 105, 118 (1913). 

 On December 19, 2012, the House of Representatives had before it the complaints in 

Quapaw and Goodeagle.  Those expansive complaints contain all the claims asserted in this case.  

On December 19, 2012, nobody knew what claims in Quapaw or Goodeagle would ultimately 

proceed to judgment.  Nonetheless, the House of Representatives spoke definitively, it was not 

including in its reference “claims that are pending in the Court of Federal Claims on the date of 

enactment of this resolution.”  H.R. RES. 668 § 1.  

B. This Court Needs to Look to the Reference to Assess its Jurisdiction. 

 Plaintiffs are correct that the Resolution alone does not waive the United States’ 

sovereign immunity, Opp’n at 16-17, but that argument misses the point.  Congress has waived 

the United States’ sovereign immunity in this Court in congressional reference cases through 

Section 1492 (28 U.S.C. § 1492).  S.S. Webb & Co. for Use of Ford v. United States, 20 Ct. Cl. 

487, 492-93 (1885) (“Without their consent the United States cannot be sued, but with it they can 
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be.  No one particular form of consent is requisite, and when Congress enacts that the consent is 

given upon the reference of any case by either of its houses we have no doubt that such is a 

sufficient consent to support the jurisdiction.”) aff’d sub nom. Ford v. United States, 116 U.S. 

213 (1886).  The scope of the waiver of sovereign immunity in Section 1492, in turn, is 

dependent upon the scope of the reference.  Cal. Canners & Growers Ass’n v. United States, 7 

Ct. Cl. 69, 75 (1984).  As acknowledged by plaintiffs, “[t]he jurisdiction of the court [in 

congressional reference cases] is dependent exclusively upon the bill referred. . . .”  Creek 

Nation v. United States, 74 Ct. Cl. 663, 665 (1932); accord Opp’n at 14. 

 The issue, therefore, is whether plaintiffs’ claims are within the scope of the reference.  

Here, the House of Representatives did not confer upon this Court unfettered jurisdiction to 

consider any and every conceivable claim advanced by plaintiffs.  Instead, the House of 

Representatives (by a 398 to 5 vote, Opp’n at 6) elected to confer upon this Court a much 

narrower grant of jurisdiction.  The House of Representatives has called upon this Court to report 

“facts . . . [and] conclusions sufficient to inform Congress whether the demand is a legal or 

equitable claim or a gratuity, and the amount, if any, legally or equitably due from the United 

States to the claimant,” 28 U.S.C. § 2509(c), “other than the legal claims that are pending in the 

Court of Federal Claims on the date of enactment of this resolution,” H.R. Res. 668 §§ 1, 2(2) 

(emphasis added). 

 Plaintiffs advance no compelling argument to deviate from standard norms of statutory 

interpretation in determining the scope of the referral in House Resolution 668.  Contrary to 

plaintiffs’ assertion, Opp’n at 16, the Court of Federal Claims has previously noted that, in 

congressional reference cases, it “must interpret” the reference.  Alabama-Coushatta Tribe of Tx. 

v. United States, No. 3-83, 2000 WL 1013532, at *62 (Fed. Cl. June 19, 2000).  Even though the 
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Resolution is not a statute, “courts are occasionally compelled . . . to interpret a ‘proposed 

statute.’”  Id. (quoting Younger v. Harris, 401 U.S. 37, 52 (1971)).   

 “[A]ll statutory construction cases . . . begin with the language of the statute.”  Barnhart 

v. Sigmon Coal Co., 534 U.S. 438, 450 (2002).  The “first step in interpreting a statute is to 

determine whether the language at issue has a plain and unambiguous meaning with regard to the 

particular dispute in the case.”  Robinson v. Shell Oil Co., 519 U.S. 337, 340 (1997).  If the 

language of the statute is unambiguous, there is no second step: “Our inquiry must cease if the 

statutory language is unambiguous and ‘the statutory scheme is coherent and consistent.’”  Id. 

(quoting United States v. Ron Pair Enters., Inc., 489 U.S. 235, 240 (1989)).1/ 

 Despite what one or more members of the House of Representatives may have intended, 

the Resolution that passed plainly and unambiguously excluded from the reference “the legal 

claims that are pending in the Court of Federal Claims on the date of enactment of this 

resolution.”  H.R. Res. 668 §§ 1, 2(2).  A “claim” is “[t]he aggregate of operative facts giving 

rise to a right enforceable by a court;” “[t]he assertion of an existing right; any right to payment 

or to an equitable remedy, even if contingent or provisional;” or “[a] demand for money, 

property, or a legal remedy to which one asserts a right.”  BLACK’S LAW DICTIONARY 281-82 

(9th ed. 2009).  Claims are identical when they are based on the same facts.  See Jet, Inc. v. 

Sewage Aeration Sys., 223 F.3d 1360, 1363 (Fed. Cir. 2000) (quoting cases from numerous 

                                                 
1/   Furthermore, if the Resolution is unambiguous, the so-called Indian canon of 
construction has no application.  In general, ambiguous statutes affecting Indians may, under 
certain circumstances, be interpreted liberally in their favor.  Montana v. Blackfeet Tribe, 471 
U.S. 759, 766 (1985).  Where the statute is not ambiguous, the plain language governs.  See id. 
(canons of construction applicable in Indian law only require interpretation of statutes “with 
ambiguous provisions interpreted to their [the Indians’] benefit”) (emphasis added); c.f. Chevron 
U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-43 (1984) (“If the intent of 
Congress is clear, that is the end of the matter; for the court, as well as the agency, must give 
effect to the unambiguously expressed intent of Congress.”). 
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circuits).  There is no dispute that the three complaints at issue here are all based upon an 

identical set of operative facts. 

 “[C]laims . . . are pending,” H.R. Res. 668 § 1, regardless of their ultimate disposition.  

This basic principle of law is well established in Section 1500 jurisprudence, familiar to the 

Court.  Cent. Pines Land Co. v. United States, 697 F.3d 1360, 1364 (Fed. Cir. 2012).  The House 

of Representatives excluded claims pending on December 19, 2012, from its reference.  It did not 

grant this Court contingent authority to adjudicate claims that may subsequently be dismissed 

from Quapaw or Goodeagle.  Plaintiffs’ argument to the contrary, Opp’n at 31-32, cannot be 

squared with the plain language of the Resolution.  Chase v. United States, 50 Ct. Cl. 293, 304 

(1915) (failure to “provide for contingencies” did not justify “judicial addition to the language of 

the statute”). 

 In an attempt to avoid the plain language of the Resolution, plaintiffs try to parse “legal 

claims” from “equitable claims.”  See Opp’n at 22 (the reference “very specifically carv[es] out 

only the pending legal claims and intentionally leave[es] the Quapaws’ equitable claims for 

determination by this Court.”).  “[T]he term ‘legal claim,’ as used in congressional reference 

proceedings, has no special meaning.  The term refers to a demand based upon a substantive 

right, the invasion of which is redressable at law.”  Bear Claw Tribe, Inc. v. United States, 36 

Fed. Cl. 181, 186 (1996) (citing White Sands Ranchers of N.M. v. United States, 14 Cl. Ct. 559, 

565 (1988)).  Here, the “substantive right” placed at issue in all three complaints is plaintiffs’ 

trust rights as Indian beneficiaries arising from the facts and allegations contained in the Quapaw 

Analysis.  Plaintiffs’ substantive rights, identical to those advanced in this case, are advanced as 

legal claims in Quapaw and Goodeagle.  The fact that plaintiffs may have alternative theories of 

liability (i.e., equitable theories) does not render the legal claims advanced in Quapaw and 
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Goodeagle completely independent and distinct from the very same claims advanced in this case. 

 The United States does not dispute that, in a congressional reference case, the Court 

should first assess whether plaintiffs are entitled to recover under legal theories and then, if they 

are not, assess whether they should recover under equitable theories.  See INSLAW, Inc. v. 

United States, 35 Fed. Cl. 295, 307 (1996) (“The absence of a legal right to recovery does not 

foreclose INSLAW’s right to a claim under a theory of equitable relief.”).  But the mere fact that 

plaintiffs in a congressional reference case can recover on the same claim under different 

theories does not exempt plaintiffs from the plain language of the Resolution.  If plaintiffs’ 

claims are pending in Goodeagle or Quapaw as “legal claims,” those claims are outside the scope 

of the reference even if there is an alternative theory of relief.   

 Because all of the claims advanced by plaintiffs in this case were pending in Quapaw and 

Goodeagle as Tucker Act legal claims on December 19, 2012, the plain language of the 

Resolution exempts those claims from this Court’s review.  As such, legislative history of any 

sort is irrelevant to the inquiry.  Land Grantors v. United States, 81 Fed. Cl. 580, 615 (2008).   

   Application of the plain language of the Resolution will not result in inequities, as 

claimed by plaintiffs.  Opp’n at 30-33.  First, all of plaintiffs’ claims are currently pending as 

legal claims in Quapaw and Goodeagle.  As such, plaintiffs are not without a forum.  It is 

appropriate to interpret the plain language of the Resolution to “insist that such jurisdiction be 

exhausted” before plaintiffs are entitled to legislative relief.  H. COMM. ON THE JUDICIARY, 

SUBCOMM. ON IMMIGRATION, REFUGEES, BORDER SECURITY, AND INT’L LAW, 111th Cong., 

Rules of Procedure for Private Claims Bills, ¶ 9, note (Comm. Print 2009).   

 Second, a congressional reference is a private bill.  Plaintiffs can approach Congress for a 

referral at the time of their choosing.   If Congress is receptive, plaintiffs can obtain a referral of 
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specific claims after Quapaw and Goodeagle are resolved. 

 Finally, the current reference need not have been a null set.  The Resolution plainly 

permitted this Court to entertain any “Indian trust-related legal or equitable claims” with the 

exception of those advanced in Quapaw or Goodeagle.  H.R. Res. 668 § 1.  Simply one example 

of potential claims not asserted in plaintiffs’ pending Tucker Act cases would be aboriginal land 

claims.  See, e.g., Alabama-Coushatta Tribe of Tx. v. United States, 28 Fed. Cl. 95, 97 (1993) 

(“In its complaint, the tribe alleges that it has aboriginal or Indian title over a vast piece of land 

in eastern Texas, that it lost possession and use of this land due to the gradual encroachment of 

non-Indian settlers and that the United States government breached its duty to protect the tribe in 

possession of its aboriginal lands.”).  Plaintiffs, not the government, chose to only advance in 

their complaint claims that are already pending in Quapaw and Goodeagle.  There is no equitable 

basis to deviate from the plain and unambiguous language of the Resolution. 

III. CONCLUSION 

 Plaintiffs’ complaint fails to assert a claim within the scope of House Resolution 668.  As 

such, this Court lacks authority to entertain plaintiffs’ claims and their complaint should be 

dismissed. 

 Respectfully submitted, June 28, 2013, 

 ROBERT G. DREHER 
Acting Assistant Attorney General 
 
 s/ Stephen R. Terrell                                                 
STEPHEN R. TERRELL 
United States Department of Justice 
Environment & Natural Resources Division 
P.O. Box 7611 
Washington, D.C.  20044-7611 
Tel.: (202) 616-9663 
Fax: (202) 305-0506 
Stephen.Terrell@usdoj.gov 
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