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IN THE UNITED STATES COURT OF FEDERAL CLAIMS 

  

 ) 

Thomas Charles Bear, Edwina Faye Busby,  ) 

Grace M. Goodeagle, Phyllis Romick  ) 

Kerrick, Jean Ann Lambert, ) 

Florence Whitecrow Mathews,  ) 

Ardina Revard Moore, Tamara Anne ) 

Romick Parker, and Fran Wood,  ) 

individually and on behalf of similarly  ) 

situated Members of the  ) 

Quapaw Tribe of Oklahoma (O-Gah-Pah), ) 

and the Quapaw Tribe of Oklahoma  ) 

(the O-Gah-Pah),  ) 

a federally recognized Indian nation, )  

  ) 

    Claimants,      )      Case No. 13-cg-00051X  

  ) 

 v. ) Hon. Thomas Wheeler  

  ) 

United States, ) 

  ) 

    Defendant.      ) 

  ) 

 

CLAIMANTS’ OPPOSITION TO  

THE GOVERNMENT’S MOTION TO DISMISS 

 

          The Government seeks to dismiss this congressional reference on jurisdictional 

grounds under RCFC 12(b)(1). The Government argues that this Court lacks jurisdiction 

to hear claims pending in this Court on the date the House Resolution was approved 

because H. Res. 668 excludes “the legal claims that are pending in the Court of Federal 

Claims on the date of enactment of this resolution.”
1
 The Government argues that all 

claims in this lawsuit were pending in two other breach-of-trust lawsuits
2
 on the date that 

                         
1
 H. Res. 668, 112th Cong. § 1 (as passed Dec. 19, 2012) (emphasis added). 

2
 Goodeagle v. United States, No. 12-431L; The Quapaw Tribe of Oklahoma (the O-Gah-
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the House passed House Resolution 668.   

But the Government’s argument fails for three important reasons.  First, the claims 

in this lawsuit were not and could not have been pending when H. Res. 668 was passed, 

since the claims in this case are equitable, and the claims in the pending lawsuits are 

legal.
3
  Second, a resolution passed by a single house of congress cannot define this 

Court’s jurisdiction, as this Court and its predecessor have repeatedly held.  In the context 

of a congressional reference, a one-house resolution merely evidences legislative action 

transferring a bill from the House of Representatives to the Chief Judge for a 

report.
4
  Finally, the Government’s motion, if granted, would render the bill and 

resolution a pointless exercise.  The Representatives sent this bill to this Court 

anticipating a report with a recommendation would be returned to Congress for 

consideration—not that the claims would be dismissed on procedural grounds.
5
   

The House Resolution and the legislative history surrounding its approval are 

                                                                               

Pah) v. United States, No. 12-592L. 
3
 This complaint was intentionally drafted to assert only equitable claims—e.g., claims 

that are otherwise barred by the statute of limitations, sovereign immunity, or lack of a 

money-mandating statute—outside this Court’s Tucker Act jurisdiction.  Consequently, 

this complaint is complementary to the Goodeagle and The Quapaw Tribe complaints 

(Nos. 12-431L  and 12-592L).  To the extent this complaint is determined to 

inadvertently assert any legal claim under the Tucker Act, that claim should be 

determined under this Court’s Tucker Act jurisdiction, and not simply dismissed.  

Similarly, to the extent that the Court determines that any claim in Goodeagle and The 

Quapaw Tribe Tucker-Act suits is barred by the statute of limitations, sovereign 

immunity or lack of a money-mandating statute, that claim should be decided as an 

equitable claim in this case, and not simply dismissed.   
4
 Creek Nation v. United States, 74 Ct. Cl. 663, 665–666 (1932) (“[T]he resolution 

referring the bill is of consequence only as evidence of legislative action effecting the 

transfer of the bill from the Senate to this court.”). 
5
 See, e.g., 158 CONG. REC. H7280–H7282 (daily ed. Dec. 19, 2012). 
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relevant to understanding what Congress intended this Court to do in this congressional 

reference.  But neither the House Resolution nor the bill constitutes a jurisdictional grant 

of authority to hear these claims.  That is the role of 28 U.S.C. § 2509.  

The Government’s motion to dismiss should therefore be denied. 

Issues Presented 

1. This Court’s jurisdiction is determined by statute, not by a resolution passed by 

one House of Congress.  The Government bases its motion to dismiss on language 

in H. Res. 668, arguing that the Resolution limits the jurisdiction of this Court to 

hear the Quapaws’ claims.  Should the Government’s motion to dismiss on this 

basis be denied?   

 

2. By its terms, H. Res. 668, which purports to exclude any “legal claims that are  

pending,” does not address the court’s ability to hear equitable claims.  In this 

case, the Quapaw Tribe and its members have asserted only equitable claims for 

the Government’s breach-of-trust obligations owed to them.  Should the 

Government’s motion to dismiss the Claimants’ equitable breach-of-trust claims 

based on this language be denied? 

 

3. Under the Indian canons of construction, legislative language should be liberally 

construed in favor of Indians.  The Government bases its argument for dismissal 

on a strict construction of the language in H. Res. 668, arguing that the language in 

the Resolution should be narrowly construed to bar Claimants from pursuing their 

claims in this reference.  Should the court deny the Government’s motion on the 

ground that it violates the Indian canon of construction? 

 

4. By approving this congressional reference, the House of Representatives intended 

that the court would investigate and then report back to Congress findings and 

conclusions, and whether it would be in the interest of justice for Congress to pay 

damages to the Quapaw for breach-of-trust violations.  The Government’s motion 

to dismiss this lawsuit would however render the reference a pointless exercise.  

Should the Court deny the Government’s motion to dismiss? 

 

Factual Background 

The individual Claimants in this case, all of whom are members of the Quapaw 

Tribe of Oklahoma (the O-Gah-Pah), first filed suit in this Court on January 5, 2011, in 
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Grace M. Goodeagle v. United States.
6
  After the Government successfully argued that 

28 U.S.C. § 1500 barred the claim during the pendency of Cobell v. Salazar, No. 96-cv-

1285, Goodeagle restated and refiled her complaint on June 28, 2012.  The Tribe filed 

suit on its own behalf on September 11, 2012, in The Quapaw Tribe of Oklahoma (O-

Gah-Pah) v. United States.
7
  Both of these cases asserted breach-of-trust legal claims 

against the Government under this Court’s Tucker Act and Indian Tucker Act 

jurisdiction. 

The Government’s response was to file motions to dismiss most of the claims in 

both lawsuits, arguing that the claims were either untimely or were claims for which the 

United States had not waived its sovereign immunity.
8
  The Government also argued that 

it could not reasonably understand some of the claims stated in the complaints, and 

moved for a more definite statement of those claims.
9
   

Consequently, on December 19, 2012, the U.S. House of Representatives passed 

House Resolution 668, referring to the Chief Judge of the U.S. Court of Federal Claims a 

bill, H.R. 5862, entitled “A Bill relating to members of the Quapaw Tribe of Oklahoma 

(O-Gah-Pah).”
10

  

                         
6
 Goodeagle v. United States, No. 12–431L. 

7
 The Quapaw Tribe of Oklahoma (the O-Gah-Pah) v. United States, No. 12-592L. 

8
 See Partial Mot. to Dismiss for Lack of Subject-Matter Jurisdiction or, in the 

Alternative, for Failure to State a Claim and for a More Definite Statement, Goodeagle v. 

United States (No. 12–431L) (Doc. 6); Partial Mot. to Dismiss for Lack of Subject-Matter 

Jurisdiction or, in the Alternative, for Failure to State a Claim and for a More Definite 

Statement, The Quapaw Tribe of Oklahoma (The O-Gah-Pah) v. United States (No. 12-

592L) (Doc. 6). 
9
 Id. 

10
 H. Res. 668, 112th Cong. § 1 (as passed Dec. 19, 2012). 
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Section 1 of H. Res. 668 sets forth the referral language conveying H.R. 5862 to 

this Court: 

SECTION 1.  REFERRAL. 

 

Pursuant to section 1492 of title 28, United States Code, the bill (H.R. 

5862), entitled “A Bill relating to members of the Quapaw Tribe of 

Oklahoma (O-Gah-Pah),” now pending in the House of Representatives is 

referred to the chief judge of the United States Court of Federal Claims for 

a determination as to whether the Tribe and its members have Indian trust-

related legal or equitable claims against the United States other than the 

legal claims that are pending in the Court of Federal Claims on the date of 

enactment of this resolution.
11

 

 

Section 2 of House Resolution 668 sets forth the proceeding and report 

instructions to the Court upon receipt of the bill: 

SEC[TION] 2.  PROCEEDING AND REPORT 

 

Upon receipt of the bill, the chief judge shall— 

 

 (1) proceed according to the provisions of section 1492 and 2509 of 

title 28, United States Code, notwithstanding the bar of any statute of 

limitations; and  

 

 (2) report back to the House of Representatives, at the earliest 

practicable date, providing— 

 

(A) findings of fact and conclusions of law that are sufficient 

to inform the Congress of the nature, extent, and character of the 

Indian-trust related claims of the Quapaw Tribe of Oklahoma and its 

tribal members for compensation as legal or equitable claims against 

the United States other than the legal claims that are pending in the 

Court of Federal Claims on the date of enactment of this resolutions; 

and 

(B) the amount, if any, legally or equitably due from the 

United States to the claimants.
12

 

 

                         
11

 H. Res. 668, 112th Cong. § 1 (as passed Dec. 19, 2012). 
12

 Id. § 2. 
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 The House of Representatives approved this resolution by a vote of 398 votes in 

favor and only 5 votes against.
13

  Several Representatives made floor statements in 

support of the reference; no one spoke against it.  The Chair of the House Judiciary 

Committee, Representative Lamar Smith, explained in his floor statement the purpose of 

the bill was to ensure that the Quapaw have a forum in which to present their breach-of-

trust claims: 

Last year, eight Quapaw Tribe members filed a class-action lawsuit on 

behalf of themselves and other individuals for damages based on breach of 

trust. The government filed motions to dismiss the case and also refused to 

respond to a formal settlement demand proffered by the tribe. 

 

The government’s foot-dragging necessitates our passage of House 

Resolution 668 today.  The bill doesn’t guarantee a desired outcome; it only 

allows the Quapaw a chance to go before the Federal court of claims and 

make their best case.
14

 

 

Representative Smith detailed the Tribe’s efforts to obtain a remedy for their 

breach-of-trust claims: 

In 2002, the tribe filed a lawsuit for an accounting in Federal district court 

of the U.S. Government’s mismanagement of tribal and tribal member trust 

assets. 

 

In November 2004, the tribe and the U.S. Government agreed that the tribe 

and third-party contractors would conduct an accounting of the U.S. 

Government’s actions and inactions related to the trust assets. This was to 

facilitate a mediated solution to this lawsuit’s claims. In exchange for this 

mediated route, the tribe would dismiss the lawsuit. 

 

In June 2010, after 5 years of accounting and related analysis, the Quapaw 

Analysis was completed and shared with the U.S. Government. This set the 

stage for mediation.  That analysis confirmed the government’s 

mismanagement of the Quapaw’s trust constituted a breach of trust.   

                         
13

 158 CONG. REC. H7308–H7309 (daily ed. Dec. 19, 2012). 
14

 158 CONG. REC. H7281 (daily ed. Dec. 19, 2012) (statement of Rep. Smith). 
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The tribe initiated multiple attempts to resolve their claims, which the 

government rejected.  By 2011, the tribe sought relief in court from the 

government’s failure to fulfill its trust obligations and to mediate and settle 

the trust claims.
15

 

 

Representative Smith further explained in his floor statement that he anticipated 

that this Court would ultimately issue a report to Congress on the claims: 

This bill allows a Native American Tribe that resides in Oklahoma, the 

Quapaw, to appear before the United States Federal court of claims to plead 

for damages against the Federal Government for mismanagement of tribal 

funds. The court would issue a report, either favorable or unfavorable, to 

the tribe. If favorable, the Natural Resources Committee would be 

authorized to move separate legislation to effect the court’s decision.
16

 

 

Likewise, Representative Tom Cole, one of the sponsors of the congressional 

reference bill, pointed to the Quapaw’s efforts to have an opportunity to present their 

breach-of-trust claims as the reason for the congressional reference: 

This is a matter of justice. This is a bipartisan effort to try and make sure 

that an Indian nation that has a legitimate claim against the United States of 

America has an opportunity to go to court and make its case; no 

predetermination of the outcome, no settlement without coming back 

through Congress again, just simply an opportunity to make a case of an 

injustice that all sides admit occurred, and establish what’s fair 

compensation.
17

 

 

Representative Zoe Lofgren, who also supported the bill, stated that she had 

conferred with both the Department of Justice and the Department of the Interior, and 

both agencies had agreed that the Quapaw had legitimate claims against the Government: 

We have consulted with the Department of Justice and the Department of 

the Interior on this matter, and both agencies agree that the Quapaw Tribe 

                         
15

 158 CONG. REC. H7281 (daily ed. Dec. 19, 2012) (statement of Rep. Smith). 
16

 Id. 
17

 158 CONG. REC. H7281 (daily ed. Dec. 19, 2012) (statement of Rep. Cole). 
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has legitimate claims against the United States concerning certain tribal 

lands that were held in trust by the Federal Government. The only real 

dispute is the value of the claim.
18

 

 

Representative Lofgren further stated that by referring H.R. 5862 to this Court, 

“the bill would authorize the court to determine whether the tribe and its members have 

trust-related legal or equitable claims against the U.S., other than legal claims that are 

currently pending before the court.”
19

  Representative Lofgren also stated that she 

believed that referring H.R. 5862 to this Court for final resolution was an appropriate 

measure: 

By referring the case to the Federal claims court, they can consider all the 

evidence, submit a report on what the court believes to be the appropriate 

value of the tribal claim, and then, based on that court’s findings and 

conclusions, Congress can play its appropriate role to consider whether or 

not it is in the interest of justice to pass a private claims bill or otherwise 

appropriate funds to satisfy the claim.  This procedure will help the 

Congress do the right thing, and that’s why we’re sent here, to do the right 

thing.
20

 

 

In supporting H. Res. 668, Representative Dan Boren (another of the bill’s 

sponsors) directly addressed the question of what was meant by the resolution’s reference 

to pending claims: 

A question arises.  If one or more of those currently pending legal claims 

are dismissed by the Court for lack of jurisdiction, would the dismissed 

claim be considered “pending” for purposes of this resolution? 

 

In my view, the answer is no.  Our intention with the reference resolution is 

to request from the Chief Judge of the U.S. Court of Federal Claims a 

report containing findings of fact and conclusions of law concerning the 

nature, extent, and character of the Indian-trust related claims of the 

                         
18

 158 CONG. REC. H7281 (daily ed. Dec. 19, 2012) (statement of Rep. Lofgren). 
19

 Id. 
20

 Id. 
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Quapaw Tribe of Oklahoma and its tribal members for compensation. As 

the language of the resolution suggests, these claims may be legal or 

equitable in nature, and exclude only the claims that are already within the 

jurisdiction of the Court of Federal Claims (including the statute of 

limitations) and are already pending in the Court of Federal Claims on the 

date of enactment. If a claim is dismissed as being outside the statute of 

limitations or for jurisdictional reasons, in my view, it was not pending on 

the date of enactment.
21

 

 

Procedural Background 

On January 22, 2013, the Clerk of the House of Representatives transmitted House 

Resolution 668 and H.R. 5862 to the Chief Judge of this Court.
22

  On January 24, 2013, 

in accordance with RCFC Appendix D, the Chief Judge issued an order designating the 

Hearing Officer and Review Panel: “Judge Thomas C. Wheeler is designated as the 

Hearing Officer in this case.  The Review Panel will consist of Francis M. Allegra, who 

will serve as the Presiding Officer, and Judge Lynn J. Bush and Judge Nancy B. Firestone 

as the members of the panel.”
23

 

Claimants filed their complaint in this case on March 25, 2013.  Instead of filing 

an answer, the Government filed a motion to dismiss on May 10, 2013. 

ARGUMENT 

I. Standard of Review 

Under Appendix D, a congressional reference is litigated (to the extent feasible) 

like any other case in this Court:  “The RCFC, to the extent feasible, are to be applied in 

                         
21

 158 CONG. REC. E1987 (daily ed. Dec. 21, 2012) (statement of Rep. Boren). 
22

 Docs. 1-1 through 1-3. 
23

 Order Designating Hearing Officer and Review Panel, Doc. 3 (Jan. 24, 2013). 
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congressional reference cases.”
24

 

A. Jurisdictional Issue  

Under RCFC 12(b)(1), subject-matter jurisdiction is a threshold issue, which tests 

whether a court has the statutory or constitutional authority to adjudicate a claim.
25

  When 

presented with a jurisdictional challenge, the court’s “‘task is necessarily a limited one’” 

because “‘[t]he issue is not whether a plaintiff will ultimately prevail but whether the 

claimant is entitled to offer evidence to support the claims.’”
26

  Once jurisdiction is 

challenged, the plaintiff bears the burden of establishing jurisdiction by a preponderance 

of the evidence.
27

  But plaintiff’s burden is not a heavy one.
28

  

In ruling on a motion to dismiss for lack of subject-matter jurisdiction under 

RCFC 12(b)(1), “[t]he court must accept as true the facts alleged in the complaint and 

must construe such facts in the light most favorable to the pleader.”
29

  The plaintiff “must 

make only a prima facie showing of jurisdictional facts through the submitted material in 

order to avoid a defendant’s motion to dismiss.”
30

  If the facts alleged in the complaint 

“reveal any possible basis on which the non-moving party might prevail, the court must 

                         
24

 RCFC App. D.1. 
25

Patton v. United States, 64 Fed. Cl. 768, 773 (2005). 
26

 Id. at 773 (quoting Scheuer v. Rhodes, 416 U.S. 232, 236 (1974), overruled on other 

grounds by Davis v. Scherer, 468 U.S. 183 (1984)). 
27

 Taylor v. United States, 303 F.3d 1357, 1359 (Fed. Cir. 2002). 
28

 See, e.g., Marvel Eng’g Co. v. United States, 14 Cl. Ct. 614, 620 (1988) (“A claim 

should only be dismissed for lack of subject matter jurisdiction if the claim is clearly 

frivolous or wholly insubstantial.”); Musson Theatrical, Inc. v. Federal Exp. Corp., 89 

F.3d 1244, 1248 (6th Cir. 1996) (plaintiff’s burden is not onerous); Garcia v. 

Copenhaver, Bell & Assoc., M.D.’s, P.A., 104 F.3d 1256, 1260–1261 (11th Cir. 1997) 

(stating it is “extremely difficult” to dismiss claim for lacking subject matter jurisdiction). 
29

 Patton, 64 Fed. Cl. at 773. 
30

 Cmty. Bank & Trust v. United States, 54 Fed. Cl. 352, 354 (2002). 
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deny the motion.”
31

 

B. Indian Canons of Construction 

In construing the language of H. Res. 668 and H.R. 5862, this Court should 

liberally construe the language in favor of the Quapaw Tribe and its members under the 

Indian canons of construction.
32

  In County of Yakima v. Confederated Tribes & Bands of 

the Yakima Indian Nation,
33

 the Supreme Court explained that the Indian canons of 

construction apply whenever a provision is capable of two possible constructions: 

When we are faced with these two possible constructions [of a statute], our 

choice between them must be dictated by a principle deeply rooted in this 

Court’s Indian jurisprudence: ‘[S]tatutes are to be construed liberally in 

favor of the Indians, with ambiguous provisions interpreted to their 

benefit.’
34

 

 

In DeCoteau v. District County Court for the Tenth Judicial District,
35

 the 

Supreme Court further explained that the canons guide the interpretation of a variety of 

sources of positive law such as “treaties, statutes, and contracts.”
36

  The Indian canons of 

construction have been applied to construing the language of a congressional reference, 

for instance by the review panel in Alabama-Coushatta Tribe of Texas v. United States
37

: 

[I]n the Government’s dealings with the Indians . . .  [t]he construction, 

                         
31

 Cmty. Bank & Trust, 54 Fed. Cl. at 354. 
32

 See, e.g., Standing Rock Sioux Tribe of N.D. v. United States, 182 Ct. Cl. 813, 820 

(1968) (“any ambiguity . . . must be construed in the Indians’ favor.”). 
33

 Cnty. of Yakima v. Confederated Tribes & Bands of the Yakima Indian Nation, 502 

U.S. 251, 269 (1992) (quoting Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 767-

68 (1985). 
34

 Id. 
35

 DeCoteau v. Dist. Cnty. Ct. for the Tenth Judicial Dist., 420 U.S. 425 (1975). 
36

 Id. at 447. 
37

 Alabama-Coushatta Tribe of Texas v. United States, 2000 WL 1013532 (Fed. Cl. June 

19, 2000). 
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instead of being strict, is liberal; doubtful expressions, instead of being 

resolved in favor of the United States, are to be resolved in favor of a weak 

and defenseless people, who are wards of the nation, and depend[e]nt 

wholly upon its protection and good faith.
38

 

 

The canons also benefit individual Indians as well as tribes.
39
 

The justification for the Indian canons of constructions is rooted in the unique 

relationship between the United States and the Indians.
40

  As one commentator explained, 

the Indian law canons reflect the status of tribes as preexisting sovereigns, and that their 

relationship with the federal government is a government-to-government relationship: 

The consequences of understanding the Indian law canons as fostering 

structural and constitutive purposes are quite significant. The 

implementation and force of the canons do not turn on the ebb and flow of 

judicial solicitude to powerless minorities, but instead on the understanding 

that the canons protect important structural features of our system of 

governance.  Accordingly, statutes and treaties are broadly construed in 

favor of protecting tribal property and sovereignty. In this respect, the 

Indian law canons can be seen as analogous to the Supreme Court’s canons 

of interpretation protecting the states against federal statutory regulation 

unless Congress has spoken quite clear, and immunized the federal 

executive branch again all but crystal-clear congressional intrusions. The 

canons have quasi-constitutional status; they provide an interpretative 

methodology for protecting fundamental constitutive, structural values 

against all but explicit congressional derogation.
41

 

                         
38

 Alabama-Coushatta Tribe, 2000 WL 1013532 at *6 (quoting Choate v. Trapp, 224 

U.S. 665, 675 (1912)) (first two alterations in original); see also County of Oneida v. 

Oneida Indian Nation, 470 U.S. 226, 247 (1985) (“Thus, it is well established that 

treaties should be construed liberally in favor of the Indians, with ambiguous provisions 

interpreted to their benefit.”). 
39

 See, e.g., Squire v. Capoeman, 351 U.S. 1, 6–7 (1956) (applying the canon to construe 

a statute in favor of an individual Indian allottee); United States v. Felter, 752 F.2d 1505, 

1511–1512 & n.10 (10th Cir. 1985) (“The Government’s crabbed reading of this canon of 

construction to exclude [non-member] mixed-blood Ute Indians from its protections is 

not supported in the case law or by the purposes of the canon.”). 
40

 County of Oneida, 470 U.S. at 247. 
41

 Philip P. Frickey, Marshalling Past and Present: Colonialism, Constitutionalism, and 

Interpretation of Federal Indian Law, 107 HARV. L.REV. 381, 416 (1993). 
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Here, the parties advance two versions of how the language in H. Res. 668 should 

be interpreted.  The Government’s interpretation of H. Res. 668 would turn this 

congressional reference into a pointless exercise with no benefit for the Quapaw Tribe 

and its members.  But under the Indian canons of construction, the disputed language or 

“[d]oubtful expressions” in the Resolution must be resolved in favor of the Quapaw.
42

 

II. H. Res. 668 does not limit this Court’s jurisdiction 

 

The Government’s motion to dismiss this congressional-reference complaint is 

based on the false premise that “[t]his Court’s jurisdiction rests on the House resolution 

referring this matter.”
43

  But this Court has repeatedly held that this Court’s jurisdiction is 

based on the jurisdictional statutes passed by both houses of Congress and signed by the 

President.  In contrast, resolutions are not laws—resolutions differ fundamentally from 

laws, and their purpose depends on the context.
44

  With respect to a congressional 

reference, the resolution is “the medium or vehicle by which the bill is transmitted to the 

court, and performs no other office.”
45

 

Congress has defined this Court’s jurisdiction by statutes (not by one-house 

resolutions) such as 28 U.S.C. § 1492, which  provides that “[a]ny bill, except a bill for a 

pension, may be referred by either House of Congress to the chief judge of the United 

States Court of Federal Claims for a report in conformity with section 2509 of this 

                         
42

 Squire, 351 U.S. 6–7. 
43

 Mem. of Points and Authorities In Support of Mot. to Dismiss at 3 (Doc. 7-1). 
44

 See Consumer Energy Council of Am. v. Fed. Energy Regulatory Comm’n, 673 F.2d 

425, 468–469 (D.C. Cir. 1982). 
45

 Missouri v. United States, 43 Ct. Cl. 327, 329 (1908). 
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title,”
46

 28 U.S.C. § 2509, which directs this Court to “determine the facts, including facts 

relating to delay or laches, facts bearing upon the question whether the bar of any statute 

of limitation should be removed, or facts claimed to excuse the claimant for not having 

resorted to any established legal remedy,” as well as the Tucker Act
47

 and 28 U.S.C. § 

1505 (the Indian Tucker Act) which grants this Court jurisdiction to hear claims by 

Indian Tribes and other groups of Indians. 

H. Res. 668 is the resolution of one house of Congress and not a statute.  A one-

house resolution does not have the force of law and so can neither add to nor subtract 

from this Court’s jurisdiction: 

The court’s obligation in a congressional reference case is founded on 

statutory law. 28 U.S.C. §§ 1492, 2509. Language added or omitted in the 

reference resolution, or addition of supplementary language by one House 

of Congress at the time the reference resolution is under consideration, does 

not have the force and effect of an amendment to the basic law. It can 

neither add to nor subtract from the requirements of the reference statute.
48

 

  

The resolution transmitting the matter to this Court is of consequence only 

to show that the bill has, in fact, been referred to this Court: 

[T]he resolution referring the bill is of consequence only as evidence of 

legislative action effecting the transfer of the bill from the Senate to this 

court.  The jurisdiction of the court is dependent exclusively upon the bill 

referred, and from its terms the imperative duty is cast upon the court to 

ascertain whether it is a bill providing for the payment of a claim against 

the United States, legal or equitable, or for a grant, gift, or bounty.
49

 

 

The Government misplaces its reliance on California Canners and Growers 

                         
46

 28 U.S.C. § 1492. 
47

 28 U.S.C. § 1491. 
48

 Sneeden v. United States, 33 Fed. Cl. 303, 308–309 (1995). 
49

 Creek Nation, 74 Ct. Cl. at 665–666 (citation omitted). 
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Association v. United States
50

 as support for its erroneous claim that “[t]his Court’s 

jurisdiction rests on the House resolution referring this matter.”
51

  But that case does not 

discuss a resolution.  Instead, the page the Government cites rejects the Government’s 

argument that the reference is limited to the issues plaintiffs had presented during 

congressional hearings on the reference:  

While the thrust of plaintiff’s position before the court may differ from 

what it apparently presented initially to Congress (perhaps as a result of 

information garnered during discovery and pretrial preparation in this 

action), nonetheless the crucial inquiry is whether its arguments fall within 

the terms of the Congressional Reference itself.
52

 

 

In Dowdy v. United States,
53

 which the Government also cites, the court rejected 

the Government’s argument that a House resolution referring a “claim” rather than a 

“bill,” and misidentifying Section 14 of the Tucker Act (the then-authority for 

congressional references) as an amendment to the Bowman Act, was subject to dismissal 

on the basis that Section 14 only provided for referring a “bill” not a “claim”:  

It being then apparent on the face of the resolution that the House of 

Representatives intended to refer something to this court under the Tucker 

Act, and it being likewise apparent that there was a bill pending in the 

House for the relief of this claimant which the House might properly refer 

under that statute, and which it undoubtedly did intend to refer, the court 

does not deem it proper to reject the reference because the word “claim” 

was used in the resolution instead of the word “bill.”
54

  

 

Nor does Chase v. United States,
55

 help the Government.  In that case Congress 

                         
50

 Cal. Canners & Growers Ass’n v. United States, 7 Cl. Ct. 69 (1984). 
51

 Mem. of Points and Authorities In Support of Mot. to Dismiss at 3 (Doc. 7-1). 
52

 Cal. Canners & Growers Ass’n, 7 Cl. Ct. at 76. 
53

 Dowdy v. United States, 26 Ct. Cl. 220 (1891). 
54

 Id. at 225. 
55

 Chase v. United States, 50 Ct. Cl. 293 (1915). 
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had referred thousands of cases to the Claims Court and then subsequently enacted a 

statute, the Crawford Amendment, withdrawing the Court’s jurisdiction to hear them. 

Holding that this statutory amendment to the Court’s jurisdiction applied even to pending 

referred cases, the Court of Claims stated: 

[W]e must hold that the Crawford amendment deprives the Court of Claims 

of jurisdiction of the classes of claims mentioned or referred to therein and 

contemplated thereby, including any of such claims as are now pending in 

this court.
56

 

 

Here, the House Resolution is neither a statute nor a waiver of sovereign immunity 

(which requires a statute passed by both houses of Congress and presented to the 

President).
57

  So the Government’s discussion of statutory interpretation, legislative 

history, and sovereign immunity are also all irrelevant.  The cases on interpretation of 

statutes cited by the Government provide no guidance on the interpretation of 

congressional reference resolutions—which are not statutes.
58

  Better guidance on how to 

interpret the House’s intent in a congressional referral is found in cases such as Dowdy v. 

United States:
59

  

[T]he House of Representatives has signified an intent that something 

pending before it in the nature of a private claim shall be referred to this 

court for an investigation of the facts, and that the court shall take 

jurisdiction, either under the Tucker Act or under the Bowman Act, or 

under both; and it is the duty of the court to give effect to the intent of the 

House if there be any statutory authority for so doing.
60

 

  

Nor does the Government’s citation to cases interpreting statutory waivers of 

                         
56

 Chase, 50 Ct. Cl. at 312. 
57

 I.N.S. v. Chadha, 462 U.S. 919, 945–959 (1983). 
58

 See cases cited at Government’s Motion to Dismiss at 4–5. 
59

 Dowdy, 26 Ct. Cl. 220. 
60

 Id. at 222. 
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sovereign immunity support the Government’s argument here.
61

  The House Resolution is 

not a statute and does not waive sovereign immunity.  And importantly, the United States 

does not enjoy sovereign immunity from Congress’ inquiry into whether it should pass a 

bill to satisfy equitable claims.
62

  A congressional reference (unlike a claim within the 

Tucker Act jurisdiction of this Court) is merely a request by either House of Congress for 

an advisory opinion in the form of a report and recommendation on which Congress may 

choose to act: 

It can not, of course, be maintained that any vested right, or contract right, 

or legal cause of action, is involved in the references by one House of the 

Congress for an investigation and report of facts to such House. The 

reference is, primarily, for the information and benefit of Congress, one 

House adopting the medium of a court instead of a committee from its own 

body, to the end that the facts as to the claim, when the Congress comes to 

act upon it, may have had a judicial investigation and determination. It is a 

matter of grace to refer them as it is for the Congress to determine whether 

the claims, when the court makes its report thereon, shall be paid.
63

 

 

Because H. Res. 668 merely initiates the congressional reference process and does 

not define the court’s jurisdiction,
64

 the Government cannot support its argument for 

dismissal with the language contained in the House Resolution. 

III. The claims in this complaint are equitable claims that the House has explicitly 

directed this Court to determine 

 

The Government’s motion to dismiss overlooks H. Res. 668’s explicit requirement 

                         
61

 See cases cited at Government’s Motion to Dismiss at 3. 
62

 See, e.g., J.L. Simmons Co. v. United States, 60 Fed. Cl. 388, 394 (2004) (“To qualify 

as a legal claim, the claim must be viable in all terms—for example, it must not be barred 

by the applicable statute of limitations or by some other sovereign immunity defense. . . .  

Equitable claims do not partake of the latter limitation.”). 
63

 Chase, 50 Ct. Cl. at 306. 
64

 Sneeden, 33 Fed. Cl. at 308–309. 
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that this Court determine both the legal and equitable claims of the Quapaws, excepting 

only their legal claims already pending in the Goodeagle
65

 and Quapaw Tribe
66

 suits.  

This exception for pending legal claims makes sense since those two pending cases, to 

the extent they are within this Court’s Tucker Act
67

 and Indian Tucker Act
68

 jurisdiction, 

will proceed to final judgment appealable to the Federal Circuit, while this congressional 

reference case will follow a different route of decision by the Hearing Officer, and 

exceptions (if any) to the Review Panel, and then a report to the House by the Chief 

Judge.     

H. Res. 668 explicitly directs this Court to determine “whether the Tribe and its 

members have Indian trust-related legal or equitable claims against the United States 

other than the legal claims that are pending in the Court of Federal Claims on the date of 

enactment of this resolution.”
69

 And it goes on to instruct this Court to provide the House 

with a report on those claims: 

findings of fact and conclusions of law that are sufficient to inform the 

Congress of the nature, extent, and character of the Indian-trust related 

claims of the Quapaw Tribe of Oklahoma and its tribal members for 

compensation as legal or equitable claims against the United States other 

than the legal claims that are pending in the Court of Federal Claims on the 

date of enactment of this resolution.
70

 

 

The House’s use of the terms “legal claims” and “equitable claims” was not 

accidental, for those terms have specific meanings in congressional reference cases:  

                         
65

 Goodeagle v. United States, No. 12–431L. 
66

 The Quapaw Tribe of Oklahoma (the O-Gah-Pah) v. United States, No. 12-592L. 
67

 28 U.S.C. § 1491. 
68

 28 U.S.C. § 1505. 
69

 H. Res. 668, 112th Cong. § 2 (as passed Dec. 19, 2012). 
70

 Id. 
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[T]he term “legal claim,” as used in congressional reference proceedings, 

has no special meaning. The term refers to a demand based upon a 

substantive right, the invasion of which is redressable at law. White Sands 

Ranchers of New Mexico v. United States, 14 Cl.Ct. 559, 565 (1988). The 

term “equitable claim,” however, has a particular meaning when used in 

congressional reference cases. In general, an equitable claim involves an 

injury, caused by the government, for which there is no enforceable legal 

remedy-due, for example, to the sovereign immunity bar or the running of 

the statute of limitations period. Id. The key to finding an equitable claim, 

as well as a legal claim, is the fact that the government is at fault: 

“defendant’s liability must rest on some unjustified act or omission to act 

which caused plaintiff’s damage; otherwise, any award would be a pure 

gratuity.”
71

 

  

The seven causes of action stated in this complaint were intentionally drafted to 

assert only equitable claims—that is, claims that are otherwise barred, for instance by the 

statute of limitations, sovereign immunity, or lack of a money–mandating statute—and so 

are outside this Court’s Tucker Act jurisdiction.  This complaint is complementary to the 

Goodeagle
72

 and Quapaw Tribe
73

 complaints, which were drafted to assert legal claims 

within the statute of limitations and within the Tucker Act’s waiver of sovereign 

immunity.  

To the extent this complaint is determined to assert any legal claim under the 

Tucker Act this is inadvertent, and that claim should not be dismissed but should instead 

be decided under the court’s Tucker-Act jurisdiction.  Similarly, to the extent any claim 

in the pending Tucker-Act suits is determined to be barred by, for example, the statute of 

limitations, sovereign immunity, or lack of a money-mandating statute, that is an 

                         
71

 Bear Claw Tribe v. United States, 36 Fed. Cl. 181, 186 (1996) (quoting B Amusement 

Co. v. United States, 148 Ct. Cl. 337, 342 (1960)). 
72

 Goodeagle v. United States, No. 12–431L. 
73

 The Quapaw Tribe of Oklahoma (the O-Gah-Pah) v. United States, No. 12-592L. 
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equitable claim referred to this Court in H. Res. 668 and should be determined and 

reported back to the House of Representatives. 

This is precisely what Representative Boren, a sponsor of the bill, stated that the 

House expressly intended: 

A question arises.  If one or more of those currently pending 

legal claims are dismissed by the Court for lack of jurisdiction, 

would the dismissed claim be considered “pending” for purposes 

of this resolution? 

 

In my view, the answer is no.  Our intention with the reference 

resolution is to request from the Chief Judge of the U.S. Court of 

Federal Claims a report containing findings of fact and 

conclusions of law concerning the nature, extent, and character of 

the Indian-trust related claims of the Quapaw Tribe of Oklahoma 

and its tribal members for compensation. As the language of the 

resolution suggests, these claims may be legal or equitable in 

nature, and exclude only the claims that are already within the 

jurisdiction of the Court of Federal Claims (including the statute 

of limitations) and are already pending in the Court of Federal 

Claims on the date of enactment. If a claim is dismissed as being 

outside the statute of limitations or for jurisdictional reasons, in 

my view, it was not pending on the date of enactment.
74

 

 

A. Equitable claims exist where redress for Government-caused injury is 

outside this Court’s legal jurisdiction  

 

In the context of a congressional reference case like this, the term “equitable 

claim” has the special meaning of a claim for damages due to government action that is 

barred, for example, by the statute of limitations or sovereign immunity: 

[A]n equitable claim involves an injury occasioned by Government fault for 

which there is either no enforceable legal remedy—due, for example, to the 

bar of sovereign immunity or the running of the statute of limitations, 

California Canners at 97–100—or the legal remedy that does exist is 

inadequate to accord the full measure of relief claimed due.  Georgia 

                         
74

 158 CONG. REC. E1987 (daily ed. Dec. 21, 2012) (statement of Rep. Boren). 
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Kaolin Co. v. United States, 145 Ct.Cl. 39, 43–45 (1959). In these 

situations, it is not the sanction of positive law that directs the outcome but 

considerations of moral responsibility—“what the Government ought to do 

as a matter of good conscience.” B Amusement Co. v. United States, 148 

Ct.Cl. 337, 342, 180 F.Supp. 386, 390 (1960). The critical determinant—

that without which an equitable claim does not exist—is the notion of 

Government fault: “defendant’s liability must rest on some unjustified act 

or omission to act which caused plaintiffs’ damage; otherwise any award 

would be a pure gratuity.”
75

 

 

This Court has previously decided cases which, like this one, involved parallel 

Tucker Act and congressional-reference proceedings.  In Estate of Braude v. United 

States,
76

 for example, a government employee first brought suit under the Tucker Act 

claiming her career had been damaged by unjustified blacklisting in the 1950s, but was 

dismissed because her suit was barred by the statute of limitations and sovereign 

immunity.  When Congress later referred the same matter to this Court for determination 

as a congressional reference, this Court found that she had an equitable claim:  

Although the absence of a waiver of sovereign immunity would 

preclude a conclusion that blacklisting constitutes a legal claim 

under 28 U.S.C. § 2509(c), it would not preclude a conclusion that 

blacklisting gives rise to an equitable claim.
77

 

 

Similarly, INSLAW, Inc. v. United States
78

 was a congressional-reference case 

following the D.C. Circuit’s dismissal, for lack of jurisdiction, of a bankruptcy court’s 

breach-of-contract judgment for the plaintiff.  And Hickman v. United States
79

 was a 

congressional-reference proceeding to determine just compensation after a land 

                         
75

 White Sands Ranchers of N.M. v. United States, 14 Cl. Ct. 559, 565 (1988). 
76

 Estate of Braude v. United States, 35 Fed. Cl. 99 (1996). 
77

 Id. at 113. 
78

 INSLAW, Inc. v. United States, 35 Fed. Cl. 63 (1996). 
79

 Hickman v. United States, 135 Ct. Cl. 380 (1956). 
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condemnation proceeding in which the landowner received no compensation for his 

property.  

B. The causes of action in this complaint assert equitable claims that were 

otherwise not redressable at law because they were barred by a  

legal principle 

 

The key difference between the legal claims asserted in the Tucker-Act suits 

brought by Goodeagle and the Tribe, and the equitable claims they assert here is that 

these claims, absent the congressional reference, would be outside the general six–year 

statute of limitations or the Tucker Act’s limited waiver of sovereign immunity 

(including the requirement of a money-mandating statute or regulation), or both.  The 

Government has, in fact, made this precise argument in its motions to dismiss most of the 

Goodeagle and the Tribe’s causes of action which this Court heard on June 4, 2013.   

Contrary to the Government’s assertion, cases interpreting 28 U.S.C. § 1500—a 

statute limiting this Court’s jurisdiction—do not aid this Court in interpreting the very 

different language of H. Res. 668.  First, Section 1500 is a statute of general application 

while H. Res 668 deals only with the Quapaws’ breach-of-trust claims.  Second, when it 

passed H. Res. 668 the House knew precisely what claims were asserted in the pending 

Goodeagle and Tribe complaints, and still voted overwhelmingly to refer the Quapaws’ 

claims to this Court for a report to Congress.  Third, while Section 1500 makes no 

distinction between legal and equitable claims, H. Res. 668 does, very specifically 

carving out only the pending legal claims and intentionally leaving the Quapaws’ 

equitable claims for determination by this Court. 
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 1. First Cause of Action:  breach of trust regarding mining lands  

Claimants’ First Cause of Action deals solely with their mining lands and the 

Government’s breaches of trust with respect to lead, zinc, and other metals beginning 

more than a century ago.  As Claimants’ complaint states: 

27. Rich lead and zinc deposits were discovered on Quapaw land in the 

late 1800s, and for many decades later extensive mining was conducted on 

Quapaw lands under the supervision and control of the Government. 

 

* * *  

 

29. In fact, in 1918, the Government declared Quapaw landowners 

incompetent to manage the mineral leasing of their own lands, and the BIA 

expressly assumed exclusive authority and responsibility over such assets, 

and thereby deprived the Quapaw landowners of any ability to control their 

own assets or to initiate enforcement actions to protect their assets.   

 

* * *   

 

34. In breach of these and other  fiduciary duties owed to the Quapaw, 

the Secretary has (among other violations) failed to charge adequate 

royalties for lead, zinc, and other minerals sold—and sometimes failed to 

charge or collect any sum at all; failed to conduct competitive bidding for 

lead, zinc, and other mineral leases; failed to remit all sums collected on 

behalf of the Quapaw; failed to keep accurate or even any records of 

amounts of lead, zinc, and other minerals mined and processed or sums 

collected; failed to produce written leases or sales agreements with terms 

that adequately safeguard the rights of the Quapaw; and failed to determine 

the respective ownership interests of the Quapaw, allowing lead, zinc, and 

other minerals to be mined and processed without any clear idea of who 

owned them.   

 

35. In further breach of fiduciary duties owed to the Quapaw, the theft of 

lead, zinc, and other minerals was routinely ignored by the Secretary and 

the Secretary has allowed repeated and multiple trespasses, including the 

mining of many tons of lead, zinc, and other minerals without payment or 

remedy for the Quapaw.    

 

36. In addition, the Secretary has failed to enforce regulations 

promulgated for the benefit of the Quapaw and failed to carry out fiduciary 
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obligations with respect to lease agreements, repeatedly allowing lease 

terms to be ignored or leases to lapse unrenewed.
80

   

 

These claims involve breaches of trust that occurred during the heyday of lead and 

zinc mining during the first half of the twentieth century—claims that would be barred by 

the six-year statute of limitations and thus qualify as equitable claims.  They could not 

be—and were not—brought in the Goodeagle suit or the Tribe’s Tucker-Act suit.  

The Government’s assertion that these allegations are identical to Goodeagle’s 

claim for failure to collect royalties and for mismanagement of chat ignores the 

difference between the lead and zinc mining that occurred in the first half of the twentieth 

century and the chat sales that have occurred in recent years.  The Government’s 

argument also ignores that Goodeagle’s “failure to collect” claims (including failure to 

collect royalties and payment for chat) are narrowly tailored to fall within the provisions 

of the annual Department of the Interior Appropriations Act riders,
81

 passed each year since 

1990, that suspend the six-year statute of limitations for this limited class of trust-

account-related claims.
82

 

Nor are these claims identical to the Tribe’s Tucker-Act claim for contamination 

of the air, water, and soils.  Claimants’ First Cause of Action in this congressional-

reference complaint does not even mention contamination.  Under the continuing trespass 

(continuing claim) rule, due to the statute of limitations, that claim can go back only six 

                         
80

 Compl. ¶¶ 27–36. 
81

 E.g., The Consolidated Appropriations Act of 2012, Pub. L. No. 112-74, 125 Stat. 786, 

1002. 
82

 Shoshone Indian Tribe of Wind River Reservation, Wyo. v. United States, 672 F.3d 

1021, 1029 (Fed. Cir. 2012). 
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years from the date of filing—to 2006—while this claim deals with Government breaches 

of trust occurring more than half a century ago. 

2. Second Cause of Action: failure to properly lease and manage chat 

The Second Cause of Action in this congressional-reference complaint deals 

specifically with the Government’s mismanagement of chat, a byproduct of mining that 

may be used in road construction.  Unlike the Second and Sixth Causes of Action in 

Goodeagle, this claim relates to the actual management of the chat piles: 

44. In breach of fiduciary duties owed to the Quapaw, the Secretary has 

(among other violations):  permitted chat—a severed mineral asset—to run 

with the land, allowed restricted Indian and unrestricted (non-Indian) chat 

to be commingled to the point that accurate records of is storage and 

disposition could not be maintained;  authorized the removal of Quapaw 

chat without following required procedures for the sale and disposition of 

trust property and without obtaining any compensation to the restricted 

Indian owners;  failed to properly maintain storage of restricted Indian chat 

and permitted chat to be lost or stolen;  failed to charge the market price for 

chat sold—and sometimes failed to charge anything at all; failed to conduct 

competitive bidding for chat sales;  failed to remit all sums collected on 

behalf of the Quapaw;  failed to keep accurate or even any records of 

amounts of chat sold or sums collected from sales; failed to produce written 

leases or sales agreements with terms that adequately safeguard the rights 

of the Quapaw; failed to determine the respective ownership interests of the 

Quapaw, allowing chat piles to be co-mingled without the consent of the 

chat pile owners; and, failed to properly treat chat as trust personalty, 

separate from realty, and at times allowed chat to be passed with title to 

realty without proper consideration and without proper record, depriving 

chat owners of their restricted trust personalty interests or otherwise 

creating inconsistencies in chat ownership records.
83

 
 

The Goodeagle complaint was restricted to the collection and deposit in trust 

accounts of payments for chat so as to come within the provisions of the annual 

                         
83

 Compl. ¶ 44. 
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Department of the Interior Appropriations Act riders,
84

 passed each year since 1990 that 

suspend the six-year statute of limitations for this limited class of trust-account-related 

claims.  But Claimants’ Second Cause of Action, which is free of that statute of 

limitations, is not so limited. 

3. Third Cause of Action: breach of trust regarding agricultural lands 

and town lots 

 

In their Third Cause of Action Claimants assert a claim for the Government’s 

mismanagement of their lands:  

57. In breach of its fiduciary duties owed to the Quapaw, the 

Government has (among other violations) allowed non-Quapaw to 

permanently occupy Quapaw lands; to construct buildings, roads, 

habitations, mills, and other structures upon them; to dispose of mill 

tailings and other mining wastes upon them, fouling the ground, water and 

air; to dig mine tunnels and works beneath them, causing subsidence of the 

surface and creating a hazardous condition that prohibits further occupancy 

and use of these lands. 

 

58. In further breach of its fiduciary duties owed to the Quapaw the 

Government has in many instances not required outsiders to sign leases 

containing the provisions required by law and necessary to protect the best 

interests of the Quapaw; failed to demand adequate rents, interest, and 

penalties, at times charging only nominal rent; failed to enforce leases when 

they are breached; failing to properly extend leases and/or requiring 

continuing lease payments; often failed to require that outsiders sign any 

lease at all; and in many instances simply allowed outsiders to trespass on 

these Quapaw lands without taking any actions whatever.  The Secretary 

has further facilitated disregard for Quapaw property rights by, among 

other acts, issuing “revocable permits” to third-parties to use Quapaw lands, 

without following the requirements of law and without obtaining market 

values.
85

 

 

This cause of action, unlike the Goodeagle Third and Fourth Causes of Action, 

                         
84

 E.g., The Consolidated Appropriations Act of 2012, Pub. L. No. 112-74, 125 Stat. 786, 

1002; see also Shoshone Indian Tribe of Wind River Reservation, Wyo., 672 F.3d at 1029. 
85

 Compl. ¶¶ 57–58. 
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does not assert nonpayment of rent claims—the only claims Goodeagle could assert 

because they fall within the provisions of the annual Department of the Interior 

Appropriations Act riders.
86

  

4. Fourth Cause of Action: breach of trust regarding easements and 

rights-of-way 

 

 The Fourth Cause of Action asserts that the Government has allowed railroads, 

utilities, and others to acquire easements and rights-of-way across Quapaw land without 

following established regulatory requirements and often without any documentation: 

66. In breach of the fiduciary duties owed to the Quapaw, the Secretary 

has (among other violations) failed to charge adequate sums (and often 

charged nothing at all) for easements and rights-of-way granted; failed to 

require complete applications for easements and rights-of-way as required 

by federal statutes and regulations; failed to obtain the consent of the Tribe 

or its members; and often simply failed to require anything at all of non-

Indians who have simply taken and occupied easements and rights-of-way 

on the Quapaw reservation.  As a direct and proximate result of these 

breaches of fiduciary duty by the Government, the Quapaw Tribe and its 

members have suffered damages in the sum of $251,185 as more fully 

described in the Quapaw Analysis, which is hereby incorporated by 

reference.
87

 

 

The Tribe’s Tucker-Act complaint asserts the limited claim that many of these 

easements were granted for little or no compensation—a monetary claim that falls within 

the provisions of the annual Department of the Interior Appropriations Act riders.
88

  In 

contrast, Claimants’ Fourth Cause of Action does not address compensation, but rather 

seeks damages for improper granting of these easements and rights-of-way in the first 
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 E.g., The Consolidated Appropriations Act of 2012, Pub. L. No. 112-74, 125 Stat. 786, 

1002; see also Shoshone Indian Tribe of Wind River Reservation, Wyo., 672 F.3d at 1029. 
87

 Compl. ¶ 66. 
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 E.g., The Consolidated Appropriations Act of 2012, Pub. L. No. 112-74, 125 Stat. 786, 

1002; see Shoshone Indian Tribe of Wind River Reservation, Wyo., 672 F.3d at 1029. 
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place—a claim that would be barred by the general six-year statute of limitations. 

5. Fifth Cause of Action:  failure to pay amounts due from judgment 

against the Government 

 

Claimants’ Fifth Cause of Action is a narrowly targeted claim that the Government 

has failed to pay over to the Tribe a portion of a judgment for the expropriation of tribal 

lands.  Claimants note that the Government appears to have conceded that this claim is 

within the Court’s Tucker Act jurisdiction and is asserted in the Tribe’s First Cause of 

Action for failure to deposit sums into the Tribal Trust Account.
89

 To the extent this 

Court does, in fact, decide this cause of action as a Tucker Act claim, it would be 

appropriate for the Court to simply report that fact back to Congress as the Court did in 

Hardwick, Inc. v. United States.
90

 

6. Sixth Cause of Action: breach of trust: polluting soil and water, 

rendering them unsuitable for agricultural use, fishing, and hunting 

 

Claimants’ Sixth Cause of Action is for destruction of the Quapaws’ homeland for 

traditional tribal uses such as hunting, fishing and agriculture:  

77. The Government’s actions and policies regarding mining, waste 

disposal, town construction, and rights-of-way (among others) have 

destroyed the Quapaws’ use of their homelands for traditional activities 

such as agriculture, hunting and fishing—all in violation of the 

Government’s fiduciary duty of trust to preserve and protect Quapaw trust 

and restricted lands under the Government’s control and supervision.
91

 

 

The Sixth Cause of Action also alleges interference with the Tribe’s sovereignty 

and self-governance: 

                         
89

 Mem. of Points and Authorities In Support of Mot. to Dismiss at 12 (Doc. 7-1) 
90

 Hardwick, Inc. v. United States, 1997 WL 410475 (Fed. Cl. July 21, 1997). 
91

 Compl. ¶ 77. 
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90. The breaches of trust by the Government toward the Quapaw with 

respect to the management of Tribal and individual Tribal members’ lands 

has resulted in an ongoing impediment to the Tribe’s exercise of 

sovereignty and self-governance.  Much of the land within the Tribe’s 

jurisdictional area lies within the boundaries of the Tar Creek Superfund 

Site.  Contrary to federal regulations and policies, the Secretary has 

arbitrarily refused to permit the Tribal government to acquire fractionated 

interests in such lands for reasons not justified in law.  The Tribe therefore 

has been hindered by having an inadequate Indian land base and has been 

deprived of economic development initiatives due to the stigma associated 

with the Superfund site.
92

 

 

These claims are not made in Goodeagle or the Tribe’s Tucker-Act complaints, 

nor could they be given the six-year statute of limitations.
93

  Those Tucker-Act 

complaints assert claims occurring within the six-year statute of limitations (that is, since 

2006), but that is all.   

This Sixth Cause of Action, in contrast, asserts an array of breaches occurring over 

the past century.  To the extent any of these breaches occurred within the six-year statute 

of limitations (that is, since 2006), perhaps they should be tried in the Tucker-Act cases.  

This is an issue of case management that has yet to be determined.  But because these 

claims involve different actions occurring at different times, they are not identical as the 

Government asserts, and this cause of action should not be dismissed. 

7.  Seventh Cause of Action: failure to make treaty payment of $1,000  

per year 

 

The Government appears to concede that Claimants’ Seventh Cause of Action is 

within this Court’s Tucker-Act jurisdiction.
94

  As with Claimants’ Fifth Cause of Action, 

                         
92

 Compl. ¶ 90. 
93

 See 28 U.S.C. § 2501. 
94

 Mem. of Points and Authorities In Support of Mot. to Dismiss at 13 (Doc. 7-1) 
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if this Court decides to try this cause of action as a Tucker-Act claim (subject to case 

management considerations) the result of that trial could simply be reported back to 

Congress, as this Court did in the Hardwick case.
95

 

IV. Congress would not logically refer a bill while telling this Court it lacks 

jurisdiction to investigate the claim 

 

Nothing in this congressional reference suggests that the House intended a 

completely idle act.  As this Court stated in rejecting a similar motion by the 

Government, “to dismiss the [congressional reference] claim ‘would be to presume that 

Congress passed the bill in question merely to send plaintiffs to this forum for a . . . 

concomitant dismissal of their petition.’”
96

 

The Government fails to explain why the House would in one breath refer the 

Quapaws’ breach-of-trust claims to this Court for determination and, in the next, tell this 

Court not to determine any of the Quapaws’ claims.  Why would the House pass H. Res. 

668, at a time when it knew precisely what legal claims were pending in the Goodeagle 

and Tribe’s Tucker-Act cases, if the resolution really meant that this Court should simply 

dismiss and send the reference back to the House with no report at all?  

In INSLAW, Inc. v. United States,
97

 this Court stated that legislative history should 

be consulted to determine what Congress intended the Court to determine in the 

congressional reference: 

[T]he legislative history of the congressional reference must be evaluated 

with an eye on its context and consistent with the overall objective of the 

                         
95

 See Hardwick, Inc., 1997 WL 410475 (Fed. Cl. July 21, 1997). 
96

 INSLAW, Inc. v. United States, 35 Fed. Cl. 63, 67 (1996). 
97

 Id., 35 Fed. Cl. 63. 
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legislation.
98

 

 

Here, the legislative history of this reference leaves no doubt that the House was fully 

aware that Goodeagle and the Tribe have Tucker-Act legal claims pending in this Court, 

and precisely what those claims were.
99

  The House also made clear that this Court 

should proceed to decide those claims under the Tucker Act until they are litigated to 

final judgment.
100

   

But the House also left no doubt that any other claim—what in congressional 

reference parlance is termed an “equitable claim”—should be investigated and reported 

back to Congress under this Court’s congressional reference authority.
101

  The 

Representatives’ statements are consistent with the distinction between “legal claims” 

which “refer[] to a demand based upon a substantive right, the invasion of which is 

redressable at law,”
102

 and an “equitable claim,” which is a claim that “involves an injury, 

caused by the government, for which there is no enforceable legal remedy—due, for 

example, to the sovereign immunity bar or the running of the statute of limitations 

period.”
103

  To the extent this Court should determine that any of the Quapaws’ claims 

asserted in the Tucker Act cases (Nos. 12–431L  and 12–592L) are barred by the statute 

of limitations or the bar of sovereign immunity, they are equitable claims by definition 

                         
98

 INSLAW, Inc., 35 Fed. Cl. at 66. 
99

 Goodeagle v. United States, No. 12-431L; The Quapaw Tribe of Oklahoma (the O-

Gah-Pah) v. United States, No. 12-592L. 
100

 See, e.g., 158 CONG. REC. H7280–H7282 (daily ed. Dec. 19, 2012). 
101

 See H. Res. 668 § 1 (as passed Dec. 19, 2012) (requesting a report on equitable 

claims). 
102

 Bear Claw Tribe, Inc. v. United States, 36 Fed. Cl. 181, 186 (1996). 
103

 Id. 
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and fall within the terms of this congressional reference.  

That is what Representative Boren, a sponsor of the bill, expressly intended: 

A question arises.  If one or more of those currently pending legal claims 

are dismissed by the Court for lack of jurisdiction, would the dismissed 

claim be considered “pending” for purposes of this resolution? 

  

In my view, the answer is no.  Our intention with the reference resolution is 

to request from the Chief Judge of the U.S. Court of Federal Claims a 

report containing findings of fact and conclusions of law concerning the 

nature, extent, and character of the Indian-trust related claims of the 

Quapaw Tribe of Oklahoma and its tribal members for compensation. As 

the language of the resolution suggests, these claims may be legal or 

equitable in nature, and exclude only the claims that are already within the 

jurisdiction of the Court of Federal Claims (including the statute of 

limitations) and are already pending in the Court of Federal Claims on the 

date of enactment. If a claim is dismissed as being outside the statute of 

limitations or for jurisdictional reasons, in my view, it was not pending on 

the date of enactment.
104

 

 

The Government’s motion to dismiss attempts to read Representative Boren’s 

comments out of the Congressional Record, suggesting that because they were entered 

into the record two days after the resolution was passed this Court is not allowed to 

consider them.  But of course, there is nothing unusual about a bill’s sponsor revising or 

extending his remarks shortly after the vote on a bill, for example when the sponsor is 

unable to attend the floor vote. 

The Government also ignores that Representative Lofgren expressed the same 

intent—that this Court hear the Tribe’s equitable claims—the day the bill was passed: 

We have consulted with the Department of Justice and the Department of 

the Interior on this matter, and both agencies agree that the Quapaw Tribe 

has legitimate claims against the United States concerning certain tribal 

lands that were held in trust by the Federal Government.  The only real 

                         
104

 158 CONG. REC. E1987 (daily ed. Dec. 21, 2012) (statement of Rep. Boren). 
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dispute is the value of the claim.
105

 

 

Because the Government’s interpretation would turn this congressional reference 

into a nullity, it should be rejected in favor of an interpretation that gives effect to the 

pending House Bill and H. Res. 668:  To proceed with the Quapaws’ legal claims under 

this Court’s Tucker-Act jurisdiction, and to proceed with the Quapaws’ equitable claims 

under this Court’s congressional reference jurisdiction. 

Conclusion 

 For all these reasons, the Government’s motion to dismiss should be denied. 
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