
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEBRASKA 

 
THE VILLAGE OF PENDER,   )  Case No. 4:07-cv-03101 
NEBRASKA, RICHARD M. SMITH, ) 
DONNA SMITH, DOUG SCHRIEBER, ) 
SUSAN SCHRIEBER, RODNEY A.  ) 
HEISE, THOMAS J. WELSH, JAY LAKE, ) 
JULIE LAKE, KEITH BREHMER, and ) 
RON BRINKMAN,    ) 
      ) 
   Plaintiffs,  ) 
      ) 
  v.    ) PLAINTIFFS’ BRIEF IN SUPPORT 

)      OF MOTION FOR SUMMARY  
)           JUDGMENT 

MITCHELL PARKER, In his official  ) 
Capacity as Member of the Omaha Tribal ) 
Council, AMEN SHERIDAN, In his official ) 
Capacity as Vice-Chairman of the Omaha ) 
Tribal Council, RODNEY MORRIS, In his ) 
Official capacity as Secretary of the Omaha ) 
Tribal Council, TIM GRANT, In his official ) 
Capacity as Member of the Omaha Tribal ) 
Council, STERLING WALKER, In his  ) 
official capacity as Member of the Omaha ) 
Tribal Council, and ANSLEY GRIFFIN, In ) 
his official capacity as Chairman of the ) 
Omaha Tribal Council and as the Omaha ) 
Tribe’s Director of Liquor Control,  ) 
      ) 
   Defendants.  ) 
 

INTRODUCTION 

A sudden and unexpected alteration to the reservation status of tens of thousands of acres 

has significant meaning for the people who live there. Longstanding relationships between 

landowners and government with respect to sovereignty, protection, essential services and land 

rights hang in the balance. For this very reason, the United States Supreme Court has been 

careful to weigh the entirety of the circumstances surrounding surplus land acts when 

determining whether a specific act of Congress had the effect of diminishing the boundaries of 
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an Indian reservation. While the language of the act does provide the most probative evidence of 

congressional intent, the Court has cautioned that the negotiations leading up to the act, the 

historical development of the area, the jurisdictional history and the current demographics all are 

relevant to determining whether the status quo should be upset.  

With respect to the sale of 50,000 acres from the western portion of the Omaha Indian 

Reservation (the “Disputed Territory”), the historical evidence is persuasive. Congress intended 

to and did separate the Disputed Territory from the remainder of the Omaha Reservation and 

made that land available for settlement. The Omaha Tribe never expected to or attempted to 

retain jurisdiction over this land. The Omaha Tribe didn’t retain any rights or interests in the 

Disputed Territory. This land was settled almost exclusively by non-Tribe members and has 

remained populated almost completely by non-Indians since the late 1880’s. The federal 

government and its agencies have never (until very recently) treated the Disputed Territory as if 

it remained a part of the Omaha Reservation. State and local governments, not the Omaha Tribe 

or the federal government, have always provided all essential services to the residents in this 

area. The Omaha Tribe and the people who live in the area have treated the railroad right of way 

as the western boundary of the Omaha Reservation for more than a hundred of years.  

While the current political climate or economic realities may make it advantageous to the 

Omaha Tribe to assert a new found claim of sovereignty over the Disputed Territory, “the 

standards of federal Indian law . . . preclude the Tribe from rekindling embers of sovereignty that 

long ago grew cold.”  Sherrill v. Oneida Indian Nation of New York, 544 U.S. 197, 215 (2005). 
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  STATEMENT OF UNDISPUTED FACTS 

Parties 

1. The Village of Pender, Nebraska, (“Pender”) is a village as defined by Neb. Rev. Stat. § 17-

201 with a population of approximately 1,300 residents in northeastern Nebraska, and a 

Plaintiff in this litigation. (Joint Stipulation, Filing #100 at CM/ECF p. 2, ¶ 1 (hereinafter 

J.S.).) 

2. Pender is a political subdivision of the State of Nebraska, the County Seat of Thurston 

County and is governed by a Village Board of Trustees. (J.S., Filing #100 at CM/ECF p. 2, ¶ 

2.)  

3. The remaining Plaintiffs are and were at all relevant times residents of Thurston County and 

owners of or agents for establishments engaged in the sale of alcoholic beverages in or near 

Pender, Nebraska. (“Beverage Retailers”). (J.S., Filing #100 at CM/ECF p. 2, ¶ 3.)  

4. Donna and Richard M. Smith own Smitty City West, a convenience store located at 701 

South 4th Street in Pender, Nebraska.  Smitty City West has sold alcoholic beverages for the 

last 38 years. (J.S., Filing #100 at CM/ECF p. 2, ¶ 4.) 

5. Doug and Susan Schreiber own Schreibs Bar, a bar serving food located at 202 Main Street 

in Pender, Nebraska.  Schreibs Bar has sold alcoholic beverages for at least 11 years. (J.S., 

Filing #100 at CM/ECF p. 2, ¶ 5.) 

6. Rodney A. Heise owns the Other Side, a bar located at 219 Main Street in Pender, Nebraska.  

The Other Side has sold alcoholic beverages for at least 23 years. (J.S., Filing #100 at 

CM/ECF p. 2, ¶ 6.)  
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7. Thomas J. Welsh owns Welsh’s Bar, a bar located at 212 Main Street in Pender, Nebraska.  

Welsh’s Bar has sold alcoholic beverages for at least 27 years. (J.S., Filing #100 at CM/ECF 

p. 2, ¶ 7.) 

8. Jay and Julie Lake own Pender Lanes, a bowling alley located at 415 South 4th Street in 

Pender, Nebraska.  Pender Lanes has sold alcoholic beverages for at least 23 years. (J.S., 

Filing #100 at CM/ECF p. 2, ¶ 8.) 

9. Keith Brehmer is Commander of the American Legion Post 55 and the Pender Veterans 

Club, a veterans club located at 610 Main Street in Pender, Nebraska. (J.S., Filing #100 at 

CM/ECF p. 2, ¶ 9.)  

10. Ron Brinkman is President of the Board of the Twin Creeks Golf Club, a golf course located 

at Highway Nine North near Pender, Nebraska. (J.S., Filing #100 at CM/ECF p. 3, ¶ 10.) 

11. Each of the Beverage Retailers holds a valid liquor license from the State of Nebraska and 

has fully complied with all of Nebraska’s requirements to engage in the retail sale of alcohol. 

(J.S., Filing #100 at CM/ECF p. 3, ¶ 11.) 

12. The Beverage Retailers’ primary customers are not members of the Omaha Tribe, but rather 

nonmember residents of Pender and the surrounding areas. (J.S., Filing #100 at CM/ECF p. 

3, ¶ 12.) 

13. None of the Plaintiffs are members of the Omaha Tribe, parties to any contracts with the 

Omaha Tribe or involved in any other formal business relationship with the Tribe. (J.S., 

Filing #100 at CM/ECF p. 3, ¶ 13.) 

14. None of the Plaintiffs have applied for a license or remitted any taxes to the Omaha Tribe 

under the Beverage Control Ordinance. (J.S., Filing #100 at CM/ECF p. 3, ¶ 14.)  
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15. The Omaha Tribe of Nebraska is a federally recognized Indian Tribe organized and chartered 

under the Indian Reorganization Act of 1934.  Indian Entities Recognized and Eligible to 

Receive Services from U.S. Bureau of Indian Affairs Notice, 75 Fed. Reg. 60810 (Oct. 1, 

2010). (J.S., Filing #100 at CM/ECF p. 3, ¶ 15.) 

16. Defendants are or were at all relevant times members or officials of the Omaha Tribal 

Council. (J.S., Filing #100 at CM/ECF p. 3, ¶ 16.) 

The Beverage Control Ordinance License and Tax Structure 

17. On February 28, 2006, the Secretary of the Interior approved amendments to Title 8 of the 

Omaha Tribal Code.  (Amendment (Title 8 of the Tribal Code) to Omaha Tribe’s Beverage 

Control Ordinance, 71 Fed. Reg. 10056 (Feb. 28, 2006) (the ordinance, as amended, is 

hereinafter referred to as the “Beverage Control Ordinance.”) (J.S., Filing #100 at CM/ECF 

p. 3, ¶ 17.) 

18. The purpose of the Beverage Control Ordinance “is to govern the sale, possession and 

distribution of alcohol within the Omaha Tribe’s Indian Reservation.” (J.S., Filing #100 at 

CM/ECF p. 3, ¶ 18.) 

19. The Beverage Control Ordinance requires establishments that sell alcohol to obtain a license 

for a fee that varies by license class, and imposes a ten percent sales tax on the purchase of 

alcohol from any licensee. (J.S., Filing #100 at CM/ECF p. 4, ¶ 19.) 

20. The licensing scheme contained within the Beverage Control Ordinance introduces three 

classes of liquor licenses–A, B, and C.  Class A licenses are issued to “Package Dealers” and 

require a $1,000.00 application fee, Class B licenses are issued to “On-Sale Dealers” and 

require a $1,500.00 application fee, and Class C licenses are issued to “Wholesalers” and 

require a $500.00 application fee.  Each license is valid for one year, but may be extended for 
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an additional thirty days provided that a new license application is pending at the time of 

expiration.  The Beverage Control Ordinance also institutes a 10% sales tax to be levied on 

the retail price of all sales of alcoholic beverages.  The 10% sales tax must be remitted to the 

Omaha Tribe. (J.S., Filing #100 at CM/ECF p. 4, ¶ 20.)  

21. Any entity applying for a license under the Beverage Control Ordinance must also grant 

unlimited access to its books and premises to the Omaha Tribe.  The Beverage Control 

Ordinance states:  “[An applicant’s] premises, for the purpose of search and seizure laws 

shall be considered public premises, and that such premises and all buildings, safes, cabinets, 

lockers, and store rooms thereon will at all times on demand of the Tribal Council or a duly 

appointed Tribal or Federal policeman, be open to inspection.”  (J.S., Filing #100 at CM/ECF 

p. 4, ¶ 21.) 

22. Non-tribal members who fail to comply with the licensing and taxing scheme imposed by the 

Beverage Control Ordinance are subject to administrative fines in the amount of $10,000.00 

per violation. (J.S., Filing #100 at CM/ECF p. 4, ¶ 22.) 

Enforcement of the Beverage Control Ordinance 

23. The Omaha Tribe has attempted to enforce the Beverage Control Ordinance against the 

individual Plaintiffs. (J.S., Filing #100 at CM/ECF p. 4, ¶ 23.) 

24. In particular, on December 19, 2006, Plaintiff Smith received a letter from the Omaha Tribe.  

The letter included an application to obtain a liquor license from the Omaha Tribe for Smitty 

City West and a request to remit the 10% alcohol tax imposed by the Beverage Control 

Ordinance on a monthly basis. (J.S., Filing #100 at CM/ECF p. 5, ¶ 24.) 

25. Smith did not take any action in response to the December 19, 2006 letter because he 

believed that his business, Smitty City West, was not located within the Omaha Indian 
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Reservation nor was he affiliated with the Omaha Tribe. (J.S., Filing #100 at CM/ECF p. 5, ¶ 

25.) 

26. On or about January 31, 2007, the Beverage Retailers received a Second Notice from the 

Omaha Tribe via registered mail.  The Second Notice was addressed to “all manufacturers, 

importers, wholesalers, and retailers of alcoholic beverages within the Omaha Indian 

Reservation.”  This notice informed the Beverage Retailers that “the Omaha Tribe’s Director 

of Liquor Control has determined that [they] are subject to the requirements of the Alcoholic 

Beverage Control Title.”  The Second Notice also stated that because the Beverage Retailers 

were not in compliance with the Beverage Control Ordinance, they were subject to fines of 

up to $10,000.00 per violation.  The Second Notice threatened “enforcement actions in 

Omaha Tribal Court.” (J.S., Filing #100 at CM/ECF p. 5, ¶ 26.)  

27. On April 17, 2007, the United States District Court for the District of Nebraska granted 

Plaintiffs a temporary restraining order prohibiting the enforcement of the Beverage Control 

Ordinance in Pender, Nebraska, which was later extended by a stipulation of the parties.  

(Order, Smith, et al. v. Parker, et al., No. 4:07CV3101 (D. Neb. April 17, 2007); Stipulation, 

Smith, et al. v. Parker, et al., No. 4:07CV3101 (D. Neb. May 14, 2007). (J.S., Filing #100 at 

CM/ECF p. 5, ¶ 27.)  

28. On October 4, 2007, the United States District Court for the District of Nebraska stayed the 

original proceeding in order for the Plaintiffs to exhaust any potential remedies available in 

the Omaha Tribal Court.  (Order, Smith, et al. v. Parker, et al., No. 4:07CV3101 (D. Neb. 

October 4, 2007.) (J.S., Filing #100 at CM/ECF pp. 5-6, ¶ 28.) 

29. On January 7, 2008, Plaintiffs filed an action in the Omaha Tribal Court seeking a judgment 

declaring that Pender is not within the boundaries of the Omaha Reservation and an 
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injunction prohibiting the enforcement of the Beverage Control Ordinance in Pender. (J.S., 

Filing #100 at CM/ECF p. 6, ¶ 29.)  

30. Plaintiffs retained Emily Greenwald, Ph.D. as their expert witness to prepare a historical 

report. (J.S., Filing #100 at CM/ECF p. 6, ¶ 30.) 

31. Defendants retained R. David Edmunds, Ph.D., Watson Professor of American History for 

the University of Texas at Dallas, as their expert witness to prepare a historical report. (J.S., 

Filing #100 at CM/ECF p. 6, ¶ 31.) 

32. On February 4, 2013, pursuant to cross-motions for summary judgment, the Omaha Tribal 

Court determined that Congress did not “intend[] to diminish the boundaries of the Omaha 

Indian Reservation” in the 1882 Act. (J.S., Filing #100 at CM/ECF p. 6, ¶ 32.) 

33. Stipulating that exhaustion in the tribal courts was complete, the parties returned to this Court 

for resolution of this matter. (J.S., Filing #100 at CM/ECF p. 6, ¶ 33.) 

Federal Indian Policy and the Creation of the Reservation System 

34. The events involving the settlement of the Omaha Tribe and the creation of the Omaha 

Indian Reservation in the 1800’s took place against a backdrop of evolving federal Indian 

policy that promoted both the assimilation of Indians into mainstream American culture and 

the transfer of land from Indians to non-Indian settlers. (Emily Greenwald, The Western 

Boundary of the Omaha Reservation, at pp. 4-7 (2011) (hereinafter “Greenwald Report”).) 

35. As Euroamericans began expanding westward into areas which encroached on lands 

previously occupied by the Omaha and other tribes, the federal government initially sought to 

remove Indians from areas being settled by Euroamericans. Policy makers thought it best for 

Indians and non-Indians to live apart, and they envisioned setting aside large tracts of land as 

perpetual Indian territory. Through negotiation and force, the federal government sought to 
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remove Indians to designated areas west of the then-settled regions. (Greenwald Report, p. 

5.) 

36. The Omaha avoided removal by entering into “peace and friendship” treaties with the United 

States and ceding their claims to lands east of the Mississippi to the United States. 

(Greenwald Report, p. 5.) 

37. Continued territorial expansion and population growth changed the federal government’s 

attitude toward Indians. Instead of trying to remove tribes to a perpetual Indian territory, 

policy makers sought to reduce tribes to small holdings within their traditional homelands. 

Federal officials negotiated treaties with tribes for large land cessions, leaving the tribes with 

“reservations” on which they could continue to live, under the supervision of federal Indian 

agents. (Greenwald Report, p. 5.) 

38. Policy makers thought that reservations would serve as safe places where Indians could be 

educated to live more like Euroamericans. (Greenwald Report, p. 6.) 

The 1854 Omaha Treaty 

39. In 1854, the Omaha Tribe entered into a treaty with the United States government in which 

the Tribe ceded to the United States “all their lands west of the Missouri River, and south of 

a line drawn due west from a point in the center of the main channel of said Missouri River 

due east of where the Ayoway River disembogues out of the bluffs, to the western boundary 

of the Omaha County, and forever relinquish all right and title to the country south of said 

line[.]”  (J.S., Filing #100 at CM/ECF p. 6, ¶ 34.) 

40. In consideration of and payment for the land ceded by the Omaha Tribe, the United States 

agreed to pay the Omaha Tribe a sum certain paid over a certain number of years. (J.S., 

Filing #100 at CM/ECF p. 6, ¶ 35.) 
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41. In 1855, as a result of the 1854 Treaty, the actual boundaries of the Omaha Reservation were 

set and the original size of the Omaha Reservation was approximately 300,000 acres. (J.S., 

Filing #100 at CM/ECF p. 7, ¶ 37.) 

42. The Village of Pender lies within the original boundaries of the Omaha Reservation as 

established in 1855. (J.S., Filing #100 at CM/ECF p. 7, ¶ 38.) 

1865 Omaha Land Sale: Winnebago Reservation 

43. On March 6, 1865, the Omaha Tribe sold a portion of the Omaha Reservation to the United 

States for the sum certain of $50,000.00 for the establishment of the Winnebago Reservation. 

(J.S., Filing #100 at CM/ECF p. 7, ¶ 39.) 

44. The size of the Winnebago Reservation created by the 1865 Treaty was approximately 

98,000 acres, leaving the remaining Omaha Reservation with approximately 202,000 acres. 

(J.S., Filing #100 at CM/ECF p. 7, ¶ 40.) 

45. The 1865 Treaty provided for the allotment of the remaining portion of the Omaha 

Reservation to individual Omaha Tribe members. (J.S., Filing #100 at CM/ECF p. 7, ¶ 41.) 

46. The 1865 Treaty provided that the Omaha Tribe was to “vacate and give possession of the 

lands ceded by this treaty immediately after its ratification.” (J.S., Filing #100 at CM/ECF p. 

7, ¶ 42.) 

47. The General Land Office (“GLO”) conducted a survey of the remaining Omaha Reservation 

from 1866 to 1867 which was approved by the GLO commissioner in 1867. (J.S., Filing 

#100 at CM/ECF p. 7, ¶ 43.) 

48. In March 1871, the Omaha received certificates for their individual allotments. (J.S., Filing 

#100 at CM/ECF p. 7, ¶ 44.) 
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49. All of the individual allotments were in the eastern half of the Omaha Reservation. (J.S., 

Filing #100 at CM/ECF p. 7, ¶ 45.) 

The Omaha Tribe’s Attempts to sell 50,000 Surplus Acres from the  
Western Portion of the Omaha Reservation 

 
50. In August 1871, the Omaha chiefs appealed to Congress “to provide for the enactment of a 

law authorizing the sale of 50,000 acres of the most western portion of their reservation . . .” 

to raise funds for farming and housing.  Congress did not enact the requested legislation. 

(J.S., Filing #100 at CM/ECF p. 8, ¶ 48.) 

51. Omaha Indian Agent Edward Painter noted in his August 1871 Report that as a result of 

Congress’ failure to allow the Omahas to sell “surplus lands” from the “western portion of 

their reservation,” they lacked funds to build houses and to farm their new allotments. 

(Greenwald Report, p. 9, n. 30 citing ARCIA 1871, 445-46.) 

52. In October 1871, the Omaha chiefs sent a second request to Congress and “earnestly 

renew[ed] the petition presented to Congress at its last session” calling for “the sale of near 

50,000 acres from the most western portion of our reservation as can be separated from the 

remainder by a line running along the section-lines from north to south.” (J.S., Filing #100 at 

CM/ECF p. 8, ¶ 49.) 

53. On January 22, 1872, Commissioner of Indian Affairs F.A. Walker recommended the 

proposed legislation to Congress and stated, “I believe that the general idea of diminishing 

these reservations for the purpose of securing higher cultivation of the remaining lands, is 

consonant with sound policy.” (J.S., Filing #100 at CM/ECF p. 8, ¶ 50.) 

54. Commissioner Walker further noted that “the particular portions of these lands thus to be 

disposed of have been carefully and judiciously selected, with a view to the interests of the 

tribes themselves.” (Greenwald Report, n. 3 citing Senate, Letter from the Secretary of the 
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Interior, Addressed to Hon. James Harlan, Chairman of the Committee on Indian Affairs . . . 

., S. misdoc. 41, 42d Cong., 2d sess., January 22, 1872, 2, serial 1481.) 

55. On June 10, 1872, Congress enacted legislation that authorized the Secretary of the Interior, 

with the consent and concurrence of the Omaha Tribe, to “cause to be surveyed, if necessary, 

a portion of their reservation in the State of Nebraska, not exceeding fifty thousand acres, to 

be taken from the western part thereof, and to be separated from the remaining portion of 

said reservation by a line running along the section lines from north to south. The said lands 

so separated shall be appraised . . . . [and] the Secretary of the Interior shall be, and hereby is, 

authorized to offer the same for sale for cash in hand.” (J.S., Filing #100 at CM/ECF p. 8, ¶ 

51.) 

56. The 1872 Act also contained provisions allowing other Indian Tribes to sell portions of their 

reservation lands. (J.S., Filing #100 at CM/ECF p. 9, ¶ 52.) 

57. Omaha reservation Agent Howard White later reported that the Omaha had consented to the 

1872 Act. (Greenwald Report p. 10, n. 35 citing ARCIA 1872, 213; see also ARCIA 1873, 

20.) 

58. Only 300.72 acres of the Omaha Reservation were actually sold under the terms of the 1872 

Act.  (J.S., Filing #100 at CM/ECF p. 9, ¶ 53.) 

59. Official reports from 1874 onward consistently treated the Omaha Reservation as having 

been reduced by 50,000 acres following the passage of the 1872 Act. In 1874, the 

commissioner of Indian affairs reported that the reservation contained 192,867 acres, but he 

continued, “By the provision of the act of June 10, 1872, 49,762 acres have been appraised 

for sale [and are held] in trust for said Indians, leaving 143,225 acres as their diminished 
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reserve.” (Greenwald Report p. 24, n. 118 citing ARCIA 1874, 33); (J.S., Filing #100 at 

CM/ECF p. 9, ¶ 53.) 

1873 Ponca Agreement Regarding the Western Portion of the Omaha Reservation 

60. On November 6, 1873, the Omaha and Ponca chiefs signed a resolution to sell a portion of 

the Omaha Reservation to the Ponca Tribe. (J.S., Filing #100 at CM/ECF p. 9, ¶ 54.) 

61. Both Tribes wished to settle the Ponca on the western part of the Omaha Reservation 

surveyed and appraised for sale in 1872. (J.S., Filing #100 at CM/ECF p. 9, ¶ 55.) 

62. The sale of land from the Omahas to the Poncas was never completed. (J.S., Filing #100 at 

CM/ECF p. 9, ¶ 56.) 

1874 Omaha Land Sale: Wisconsin Winnebagoes 

63. In 1874, following the Omaha’s unsuccessful attempt to sell land to the Poncas, Congress 

appropriated funds to purchase additional land from the Omaha Tribe for the Wisconsin 

Winnebagoes from the eastern part of the Omaha Reservation. (J.S., Filing #100 at CM/ECF 

p. 9, ¶ 57.) 

64. The amount of land sold to the Wisconsin Winnebagos was reported as 12,374.53 acres. 

(J.S., Filing #100 at CM/ECF p. 9, ¶ 58.) 

1880 Railroad Construction 

65. In the 1854 Treaty between the Omaha Indians and the United States, the tribe agreed to 

allow railroads to construct a right of way across their reservation at some point in the future.  

(J.S., Filing #100 at CM/ECF pp. 6-7, ¶ 36.) 

66. In 1880, the Sioux City and Nebraska Railroad entered into agreements with the Omaha and 

Winnebago tribes for a railroad right of way running through their reservations. The 

agreement with the Omaha stated that the route would start where the Middle Creek 

4:07-cv-03101-RGK-CRZ   Doc # 118   Filed: 06/24/13   Page 13 of 61 - Page ID # 2878



14 
 

intersected the northern boundary of the reservation, run down the Middle Creek valley to 

Logan Creek, and continue along the Logan Creek valley to the southern boundary of the 

reservation. (J.S., Filing #100 at CM/ECF pp. 6-7, ¶ 36; Greenwald Report, p. 12, n. 46 citing 

Articles of Agreement, April 19, 1880, Letter No. 1880.591, Box 75, Special Case 100, 

Special Cases, 1821-1907 [SC 100], RG 75, NARA I.) 

1880 and 1881 Proposals to Sell the Western Portion of the Omaha Reservation 

67. In 1880, Nebraska Senator Alvin Saunders again offered a bill to accomplish the sale of 

50,000 acres from the western portion of the Omaha Reservation first proposed as part of the 

1872 Act.  In support of this effort, Senator Saunders stated: “The bill provides for a survey 

and sale of fifty thousand acres.  There was a bill passed some eight years ago [the 1872 Act] 

authorizing the sale of this land, and only about three hundred acres of land were sold under 

it.  The Secretary now recommends that we deduct that from this bill so that the survey may 

stand as it is, 49,461.71 acres instead of fifty thousand acres.” (J.S., Filing #100 at CM/ECF 

pp. 9-10, ¶ 59.) 

68. Later in the debate, Senator Saunders explained why the 1872 Act was unsuccessful: “Let me 

state the reason for it.  A bill was passed some seven or eight years ago authorizing it to be 

sold in smaller tracts, but people would not go and settle around the Indians when they could 

get lands as cheap or cheaper off a distance from them.  The object now is that we may get, if 

possible, persons to emigrate in colonies and go and make their own settlements where they 

will not be isolated from society.” (J.S., Filing #100 at CM/ECF p. 10, ¶ 60.) 

69. Senator Saunders went on to state: “The Indians want the land sold . . .[T]hey want this 

money put out at interest so that they can have the interest to use in improving their farms.  
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They are very desirous to have the land sold.  They even would have it sold at a lower figure 

than this bill names if it cannot be sold at that.”  (J.S., Filing #100 at CM/ECF p. 10, ¶ 61.)  

70. However, Senator Saunders’ 1880 proposal did not advance. (J.S., Filing #100 at CM/ECF p. 

10, ¶ 62.) 

71. In December of 1881, Senator Saunders proposed another bill authorizing the sale of land 

from the Omaha Reservation, but this proposal did not advance either. (Greenwald Report 

12, n. 53 citing Congressional Record, 47th Cong., 1st sess., December 7, 1881, 13: 48.) 

Evolving Federal Indian Policy: From Reservations to Allotments and the  
Omaha Tribe’s Desire for Fee Simple Title to Allotments 

 
72. By the late 1870s, it became increasingly clear that the federal government’s existing 

reservation policy was unworkable. Indians were cut off from their customary resource areas, 

making it difficult for them to survive using traditional strategies. The United States 

increasingly used military force to contain Indians on reservations and to gain additional 

cessions of Indian land. (Greenwald Report, p. 6.) 

73. Humanitarian reformers, who considered themselves “friends of the Indian,” began lobbying 

for policies aimed at teaching Indians how to live like Euroamericans, in hopes of making it 

possible for Indians to survive land and resource loss and assimilate into the mainstream 

economy and society. The reformers called for replacing tribalism with individualism, 

nomadism with fixed-settlement agriculture, and collectivism with private property. 

(Greenwald Report, p. 6, n. 14 citing Prucha, The Great Father, 198-210; Frederick E. 

Hoxie, A Final Promise: The Campaign to Assimilate the Indians, 1880-1920 (Cambridge: 

Cambridge University Press, 1989 [1984]), 1-39; Emily Greenwald, Reconfiguring the 

Reservation: The Nez Perces, Jicarilla Apaches, and the Dawes Act (Albuquerque: 

University of New Mexico Press, 2002), 24-27.) 

4:07-cv-03101-RGK-CRZ   Doc # 118   Filed: 06/24/13   Page 15 of 61 - Page ID # 2880



16 
 

74. The policy of allotment in severalty—dividing collectively held Indian reservations into 

individually owned parcels—proved to be a workable compromise between humanitarians 

who advocated Indian assimilation and those who wanted to develop Indian lands. 

(Greenwald Report, p. 7, n. 16 citing Loring Benson Priest, Uncle Sam’s Stepchildren: The 

Reformation of United States Indian Policy, 1865-1887 (New Brunswick, NJ: Rutgers 

University Press, 1942), 86-92, 164, 217.) 

75. At about the same time, the Omaha were becoming increasingly concerned about the 

possibility they might be removed from their reservation. They witnessed the forced removal 

of the nearby Ponca Tribe in 1877, and when ethnologist Alice Fletcher arrived on the 

reservation in 1881 to study the Omaha, she learned of the tribe’s ongoing preoccupation 

with the Ponca incident. As she later described it, 

[The Poncas’] distressing circumstances started the Omahas out of their feeling of 
security on their allotted lands. To make sure of their own land tenure, lest they 
too might suffer such an expulsion, some of the progressive men took their 
certificates of allotment, which they had always supposed to be patents, to a 
lawyer for examination. When the Indians heard that the certificate granted 
occupancy only, and gave no title to the land, not a thoughtful man among them 
but dreaded the morrow. 
 

(Greenwald Report, p. 12, n. 54 citing Alice C. Fletcher, “Lands in Severalty to Indians; 

Illustrated by Experiences with the Omaha Tribe,” Proceedings of the American Association 

for the Advancement of Science, Thirty-Third Meeting, Held at Philadelphia, Penn., 

September, 1884 (Salem, Mass.: The Salem Press, 1885), 659.) 

76. Fletcher took up the Omaha cause, helping the tribe draft a petition, which fifty-three tribal 

members signed. The petition asked Congress to grant each allottee “a clear and full title to 

the land on which he has worked.” Fletcher then lobbied Congress to authorize new 

allotments and trust patents to the Omaha. (Greenwald Report, p. 13, nn. 55-57 citing 
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Awakuni-Swetland, “‘Make-Believe White-Men’ and the Omaha Land Allotments of 1871-

1900,” 214; Senate, Memorial of the Omaha Tribe of Indians, for a Grant of Land in 

Severalty, S. misdoc. 31, 47th Cong., 1st sess., January 11, 1882, serial 1993; Francis La 

Flesche, “Alice C. Fletcher,” Science, n.s., vol. 58, no. 1494 (August 17, 1923), 115.) 

The 1882 Act’s Congressional Authorization to Sell the  
Western Portion of the Omaha Reservation 

 
77. On February 20, 1882, the Senate introduced Senate bill 1255, which provided for the sale of 

up to 50,000 acres from the western portion of the Omaha Reservation. (J.S., Filing #100 at 

CM/ECF p. 10, ¶ 63.) 

78. During the first floor debate on this bill, Senator Saunders stated: “It happens to be one of 

those few cases where I believe everybody is satisfied to have a bill of this kind passed.  The 

Indians want it passed so as to put the money derived from the sale on interest.  The white 

people are there ready to buy the land and put it in cultivation.” (J.S., Filing #100 at CM/ECF 

p. 10, ¶ 64.)  

79. In support of the bill, Senator Saunders read a letter into the record stating: “there are no 

Indians living on the western portion of the Omaha Reservation; that no land has been 

allotted to any of them so far as I can ascertain; and furthermore [] there are no 

improvements such as housing, fencing[] upon the 50,000 acres of land alluded to in your 

letter.” (J.S., Filing #100 at CM/ECF p. 10, ¶ 65.) 

80. Senator Saunders also stated “Twice they have expressed themselves already in open council 

in favor of it, and the bill requires that it shall be done a third time, and that the land shall not 

be sold until they do decide in open council that they want it sold.” (J.S., Filing #100 at 

CM/ECF p. 11, ¶ 66.) 
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81. Senator Saunders explained that the 1882 Act “practically breaks up that portion at least of 

the reservation which is to be sold, and provides that it shall be disposed of to private 

purchasers.” He went on to state that under the bill “[t]he lands that [the tribe] occupy are 

segregated from the remainder of the reservation, and the allottees receive patents to the 

separate tracts, so that the interest and control and jurisdiction of the United States is 

absolutely relinquished.” (J.S., Filing #100 at CM/ECF p. 11, ¶ 67.) 

82. Specific to the land west of the right of way, Senator Saunders explained that the Omahas did 

not want to live in the area to be sold. “I do not think an acre of this land will be sold to the 

Indians. . . ,” and “I did not think as a matter of fact a single acre of land [west of the right of 

way] would go into the hands of Indians.”  Senator Saunders’ belief was consistent with the 

report submitted by the local agent which stated, “there are no Indians living on the western 

portion of the Omaha reservation.” (J.S., Filing #100 at CM/ECF p. 11, ¶ 68.)  

83. Senator Dawes reported, “Last summer I saw the representatives of this tribe, and I heard 

them myself state . . . they were very anxious to sell a portion of their real estate and obtain 

the money, so that the interest of the money they could use for the improvement of the 

residue of their property.  They had more land than they could occupy, as I heard them 

myself.” (J.S., Filing #100 at CM/ECF p. 11, ¶ 69.)    

84. Senator Dawes explained, “When this bill came in I was troubled lest the sale of 50,000 acres 

would leave the [Omaha] reservation too small.  I went personally to the Indian Bureau to 

satisfy myself upon that point, and by the Commissioner of Indian Affairs I was assured that 

it would leave an ample reservation, as much as, if all the Indians should take in severalty, 

would give each one a farm and have some left for such increase of numbers as might 
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probably be expected in the next twenty-five years; that there was no apprehension on the 

part of the Department; they were satisfied.” (J.S., Filing #100 at CM/ECF pp. 11-12, ¶ 70.) 

85. On April 20, 1882, the Senate passed the bill and referred it to the House Committee on 

Indian Affairs. (J.S., Filing #100 at CM/ECF p. 12, ¶ 71.) 

86. On July 1, 1882, the House committee offered a substitute bill that authorized both the sale of 

land and allotment in severalty to the Omaha Tribe. (J.S., Filing #100 at CM/ECF p. 12, ¶ 

72.) 

87. On July 26, 1882, Representative Dudley Haskell explained that before the western portion 

of the Omaha Reservation would be sold: 

[T]hey are at liberty to make their individual selections of one hundred and 
sixty acres to every head of family, eighty acres to every widow, and forty to 
every child.  These severalty selections are to be held in trust by the 
Government for the sole use of the Indians for twenty-five years, at the end of 
which time patents are to be issued in fee-simple.  All the lands not allotted 
are to be patented under the broad seal of the United States to the tribe in 
common, so as to give them an absolute indefeasible title to about 100,000 
[sic] acres. 

(J.S., Filing #100 at CM/ECF p. 12, ¶ 73.) 

88. On July 26, 1882, Representative Edward Valentine of Nebraska stated: “These Indians I 

know very well, and they are anxious to sell this portion of the reserve and have allotments 

made to them in severalty of the remainder.  It is at their request, as I have stated, that the bill 

was drawn . . .” (J.S., Filing #100 at CM/ECF p. 12, ¶ 74.) 

89. On July 16, 1882, Representative Valentine also stated: 

I desire to say there is now a law [the 1872 Act] authorizing the Secretary of the 
Interior to sell 50,000 acres of that land.  It embraces all the land mentioned in 
this bill and some other land in addition; and that land may be sold 
indiscriminately to any persons.  It may be sold to persons not expecting to 
become actual settlers. After this railroad was built through there the Indians then 
asked that he sell no land under the law as it now exists, and made their petitions 
for a bill of this character, the one which is now pending before the House, and 
which was framed in accordance with their wishes. 
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(J.S., Filing #100 at CM/ECF p. 12, ¶ 75.) 

90. Representative Valentine further explained: 

You cannot find one of those Indians that does not want the western portion sold, 
not the eastern part. A railroad has been built and is now being operated through 
that reservation. The Indians say they want that portion west of the railroad sold. 
This could be done under existing law, but if sold under the existing law it would 
be sold to persons who would not be required to occupy it. Therefore, the Indians 
say, “Do not sell the land under the present law, but pass a new law and sell it 
only to persons who will reside upon it and cultivate it.” When it is sold upon 
these conditions, the white men will occupy up to the railroad on the west. They 
will build stations and towns; and the Indians will come up to the railroad from 
the east and get the benefit of these improvements.   
 

(J.S., Filing #100 at CM/ECF p. 13, ¶ 76.) 
 

91. Finally, Senator Valentine stated while specifically discussing the provision to allow Indians 

to select allotments west of the railroad right of way prior to the lands opening, “They do not 

care about making selections over on that side of the road at all.”  (J.S., Filing #100 at 

CM/ECF p. 13, ¶ 77.) 

92. On July 27, 1882, the House approved S. 1255 as amended to provide for both the grant of 

allotments to Omaha Tribe members from either the east or west portions of the Omaha 

Reservation as well as the sale of the remaining portion of the reservation west of the railroad 

right-of-way to white settlers. (J.S., Filing #100 at CM/ECF p. 13, ¶ 78.) 

93. Although initially referred back to committee by the Senate, the Senate withdrew its 

opposition to the House amendment to S. 1255. (J.S., Filing #100 at CM/ECF p. 13, ¶ 79.) 

94. On August 7, 1882, President Chester Arthur signed the bill into law. (J.S., Filing #100 at 

CM/ECF p. 13, ¶ 80.) 

95. The Act of August 7, 1882, § 1, provided:  

That with the consent of the Omaha tribe of Indians, expressed in open council, 
the Secretary of the Interior be, and he hereby is, authorized to cause to be 
surveyed, if necessary, and sold, all that portion of their reservation in the State of 
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Nebraska lying west of the right of way granted by said Indians to the Sioux City 
and Nebraska Railroad Company under the agreement of April nineteenth, 
eighteen hundred and eighty, approved by the Acting Secretary of the Interior, 
July twenty-seventh eighteen hundred and eighty.  The said lands shall be 
appraised, in tracts of forty acres each, by three competent commissioners, one of 
whom shall be selected by the Omaha tribe of Indians, and the other two shall be 
appointed by the Secretary of the Interior. 
 

(Act of August 7, 1882, 22 Stat. 341); (J.S., Filing #100 at CM/ECF p. 13, ¶ 81 and Att. 1 at 

pp. 32-34.)  

96. Agent Wilkinson subsequently reported that the tribe consented to the act on May 5, 1883. 

(Greenwald Report p. 16, n. 72 citing George W. Wilkinson, U.S. Indian Agent, May 5, 

1883, Letter No. 1883.8596, Box 50, SC 46, RG 75, NARA I.) 

97. After the survey and appraisal, the Secretary of the Interior was “authorized to issue a 

proclamation to the effect that unalloted lands are open for settlement . . .” (J.S., Filing #100 

at CM/ECF p. 14, ¶ 82.) 

98. Following the selection of allotments by Omaha Tribe members, the remaining unalloted 

lands east of the railroad right-of-way were patented to the Omaha Tribe in trust for twenty-

five years. (J.S., Filing #100 at CM/ECF p. 14, ¶ 83.) 

99. After the twenty-five year trust period, fee patents would issue to the individuals and the 

Omaha Tribe. (J.S., Filing #100 at CM/ECF p. 14, ¶ 84.) 

100. The 1882 Act did not provide a sum certain to be paid to the Omaha Tribe but, rather, 

“the proceeds of such sale, after paying all expenses incident to and necessary for carrying 

out the provisions of this act, including such clerk hiring as the Secretary of the Interior may 

deem necessary, shall be placed to the credit of said Indians in the Treasury of the U.S., and 

shall bear interest [at 5% annually], which income shall be annually expended for the benefit 
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of said Indians, under the direction of the Secretary of the Interior.” (J.S., Filing #100 at 

CM/ECF p. 14, ¶ 85.) 

Implementation of Allotments Under the 1882 Act 

101. Because the 1882 Act allowed Omaha Tribe members to select allotments either east or 

west of the railroad right of way, Commissioner of Indian Affairs Hiram Price addressed this 

provision in his 1882 annual report: 

By section 8 of the act the Indians are permitted, if they shall so elect, to select 
allotments within the tract designated to be sold, and while it is not thought that 
there are any who desire to make selections there, it might be well to ascertain 
their intentions in that respect, so that if there be any such they may make their 
selections and have them approved before the appraisement is begun. 
 

(Greenwald Report, p. 15, n. 69 citing ARCIA 1882, LXVII.) 
 

102. In April 1883, the Secretary of the Interior appointed Alice Fletcher as a special agent to 

oversee the allotment process. (J.S., Filing #100 at CM/ECF p. 14, ¶ 86.) 

103. In April 1883, Commissioner Price wrote to Fletcher directing her to “please ascertain 

whether any of the Indians desire to make their selections west of the right-of-way of the 

Sioux City and Nebraska Railroad Company.  It is important that their wishes in that respect 

be made known at once in order that the appraisement of the lands lying west of the railroad 

may be proceeded with, if deemed desirable, without waiting for the completion of the 

allotments. . . .” (J.S., Filing #100 at CM/ECF pp. 14-15, ¶ 89.) 

104. Fletcher urged the Omahas to select land near the railroad right of way because she 

considered this the best agricultural land and it also afforded rail access to markets. (J.S., 

Filing #100 at CM/ECF p. 14, ¶ 87.)  

105. While some of the Omahas accepted Fletcher’s advice, most preferred the eastern part of 

the reservation for its access to water and timber. (J.S., Filing #100 at CM/ECF p. 14, ¶ 88.)  
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106. At the end of 1883, Commissioner of Indian Affairs, Hiram Price, reported that 10-15 

allotments had been taken west of the railroad right of way and that 876 of the approximately 

50,000 acres west of the railroad right of way had been allotted to Omaha Tribe members. 

(J.S., Filing #100 at CM/ECF p. 15, ¶ 91.) 

107. The 1905 title map shows that of the fifteen allotments taken by members of the Omaha 

Indian Tribe west of the railroad right of way, 10 allotments were fully or largely west of the 

right of way and 5 allotments were mostly east of the right of way.  (Decl. of Emily 

Greenwald, ¶ 3.) 

108. Indian allotments either wholly or partially west of the railroad right of way taken by 

members of the Omaha Indian Tribe represent less than 2% of the total acreage west of the 

right of way. (Decl. of Emily Greenwald, ¶ 3.) 

Settlement of the Land West of the Railroad Right of Way by Non-Indians 

109. Upon completion of the initial allotment process, the land west of the railroad right-of-

way was opened to settlers on April 30, 1884. (J.S., Filing #100 at CM/ECF p. 15, ¶ 92.) 

110. A total of 50,157 acres west of the railroad right-of-way were opened for settlement by 

non-Indians. (J.S., Filing #100 at CM/ECF p. 15, ¶ 93.) 

111. In 1885, Omaha and Winnebago Agent George Wilson described the results of the 1882 

Act as follows: “The Omahas have reduced their reservation by selling 50,000 acres, west of 

the Sioux City and Omaha Railroad, to actual settlers, and have taken allotments on the 

remainder.” (J.S., Filing #100 at CM/ECF p. 15, ¶ 94.) 

112. In 1885, the Commissioner of Indian Affairs reported that “Omaha Reservation lands 

lying west of the Sioux City and Nebraska Railroad” had recently been sold to settlers, but 
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that many of the latter had failed to pay for the acreages. (J.S., Filing #100 at CM/ECF p. 15, 

¶ 95.) 

113. In 1887, the Secretary of the Department of the Interior referred to land west of the 

railroad right of way as “within the limits of the former Omaha Indian Reservation.” (J.S., 

Filing #100 at CM/ECF p. 15, ¶ 96.) 

114. Congress authorized extensions of payment under the 1882 Act in 1885, 1886, 1888, 

1890, and 1894.  The extension of payment in 1894 provided that “this Act shall be of no 

force and effect until the consent thereto of the Omaha Indians shall be obtained[.]”  Further, 

non-Indian settlers on the reservation lands west of the railroad also requested the Omaha 

Tribe’s acquiescence in the payment extensions.  Federal officials agreed to the request and 

on December 23, 1895, the Omaha met in council with Indian Agent William Beck and gave 

their permission for payment schedules for reservation lands west of the railroad to be 

extended. (J.S., Filing #100 at CM/ECF pp. 15-16, ¶ 97.) 

115. Under the terms of the 1888 extension, if a settler defaulted on payment for land west of 

the right-of-way, the land was to be sold at public auction rather than revert back to the 

Omaha Tribe.  The proceeds from any sale of the land continued to inure for the benefit of 

the Omaha Tribe. (J.S., Filing #100 at CM/ECF p. 16, ¶ 98.) 

116. All of the land west of the railroad right-of-way, apart from the 10-15 Indian allotments, 

was conveyed from the United States to non-Indians, with the final remaining parcel selling 

in 1913. (J.S., Filing #100 at CM/ECF p. 16, ¶ 100.)  

117. The land allotted to Indians west of the right-of-way was patented in fee simple by 1919, 

with no trust land remaining west of the railroad. (J.S., Filing #100 at CM/ECF p. 16, ¶ 102.)  
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Settlement and Population West of the Right of Way 

118. When the area west of the railroad right of way was opened for settlement, “the major 

portion thereof was quickly absorbed by settlers. By September 1, 1884, 311 filings had been 

made, embracing about 43,000 acres.” (Greenwald Report, p. 22, n. 105 quoting Report of 

the Commissioner of the General Land Office, 28, in Report of the Secretary of the Interior, 

vol. I, H.exdoc. 1, part 5, 48th Cong., 2d sess., 1884, serial 2286.)  

119. W.E. Peebles purchased a tract of 160 acres, on which he platted the townsite for Pender.  

He conveyed a portion of the land to the railroad for a depot site.  Lots within the town went 

on sale in April 1885. (J.S., Filing #100, ¶ 114.) 

120. Between 1885 and December of 1889, Pender grew to a population of more than 300. 

(Greenwald Report, p. 22, n. 108 citing “Miscellaneous State Matters,” The Tribune, 

McCook, Nebraska, December 17, 1885, n.p., Chronicling America: Historic American 

Newspapers, Library of Congress http://chroniclingamerica.loc.gov/.) 

121. Thurston County was organized in 1889, encompassing the Omaha and Winnebago 

reservations, along with the opened land west of the railroad. The Daily Bee, promoting 

Pender’s candidacy for county seat in 1889, described the town as having a population of 

roughly 500 “bright, intelligent and wide awake public-spirited American citizens.” The Bee 

praised Pender’s location on the railroad and listed the following businesses: the Logan 

Valley bank, the Bank of Pender, the Logan Valley Times, the roller mills, “and several 

others.” The town had a church, a school, and “[o]nly one saloon.” By the 1890s, Pender’s 

population had grown to 700. (Greenwald Report, p. 22, nn. 109-10 citing “The New Town 

of Pender,” The Omaha Daily Bee, Omaha, Nebraska, April 6, 1889, 5, Chronicling America: 
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Historic American Newspapers, Library of Congress; “Pender Pan-O-Rama: Historical 

Souvenir Booklet,” 1960, 4-5, Nebraska State Historical Society, Lincoln, Nebraska.) 

122. A 1916 report on soils in Thurston County described Pender as an agricultural center, 

providing supplies for the region and serving as a shipping point for grain (the town 

possessed four elevators). The report stated: 

The present population consists largely of native whites and Indians, except in the 
southwestern part, where Germans and Bohemians are numerically predominant. 
The Indians are in large part confined to the eastern part of the county. 

(Greenwald Report, p. 23, n. 112 quoting U.S. Department of Agriculture, Soil Survey of 

Thurston County, Nebraska (Washington: Government Printing Office, 1916), 7.) 

123. Since the early twentieth century, Indians have comprised less than two percent of the 

population west of the right of way. (J.S., Filing #100, ¶ 115.) 

124. A comparison of the available federal census data identifying Indian v. non-Indian 

ancestry for residents east and west of the railroad right of way is shown below.  

Table 1. Indian and Non-Indian Population East and West of Railroad Right of Way. 
Census  

Year  Total 
Non-

Indian Non-Indian % Indian Indian % 

1900 
Thurston - East of ROW 2361 1404 59.47% 957 40.53% 
      
Thurston & Cuming West of ROW 4374 4362 99.73% 12 0.27% 

1910 

      
Thurston - East of ROW 3778 2838 75.12% 940 24.88% 
      
Thurston & Cuming West of ROW 3957 3885 98.18% 72 1.82% 

1920 

      
Thurston - East of ROW 4399 3748 85.20% 651 14.80% 
      
Thurston & Cuming West of ROW 3846 3844 99.95% 2 0.05% 

1930 

      
Thurston - East of ROW 4841 3822 78.95% 1019 21.05% 
      
Thurston & Cuming West of ROW 4188 4153 99.16% 35 0.84% 

1990 

      
Thurston - East of ROW 3248 1365 42.03% 1883 57.97% 
      
Thurston & Cuming West of ROW 2624 2613 99.58% 11 0.42% 
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2000 

      
Thurston - East of ROW 3349 1012 30.22% 2337 69.78% 
      
Thurston & Cuming West of ROW 2519 2498 99.17% 21 0.83% 

 

(Greenwald Report, p. 27, Table 1.) 

Office of Indian Affairs Removal of the Land West of the Railroad  
Right of Way from the Omaha Indian Reservation 

 
125. The Office of Indian Affairs (“OIA”) consistently treated the 50,000 acres opened for 

settlement as having been removed from the reported acreage of the Omaha Reservation. 

(Greenwald Report, pp. 24-26.) 

126. From 1884 forward, the OIA did not include the 50,000 acres west of the railroad right-

of-way as part of the reported acreage of the Omaha Reservation. (J.S., Filing #100 at 

CM/ECF pp. 16-17, ¶¶ 103-106, 108-110.) 

127. In 1901, Indian Agent Charles Mathewson reported, “The Chicago, St. Paul, Minneapolis 

and Omaha Railway passes through the Winnebago Reservation on the west and forms the 

southwestern boundary of the Omaha Reservation.” (J.S., Filing #100 at CM/ECF p. 17, ¶ 

107.) 

128. In 1904, the superintendent in charge of the Omaha Agency reported, “This agency is 

located on the east side of the Omaha Reservation about 3 miles from the Missouri River, 

which forms the eastern boundary, and 20 miles from the western boundary line, which is 

marked by a section of the Northwestern Railway line extending between Omaha and Sioux 

City.”  (Emily Greenwald, Rebuttal Report, The Western Boundary of the Omaha 

Reservation, at p. 22, n. 91 citing ARCIA 1904, 235 (2012) (hereinafter “Greenwald Rebuttal 

Report”).) 

4:07-cv-03101-RGK-CRZ   Doc # 118   Filed: 06/24/13   Page 27 of 61 - Page ID # 2892



28 
 

129. The 1935 Annual Statistical Report for the Winnebago Agency listed three “reductions” 

to the original acreage of the Omaha reservation, including the “[s]ale of land west of 

railroad, 50,157 acres.” (J.S., Filing #100 at CM/ECF p. 17, ¶ 113.) 

130. In 1936, the Omaha Tribe of Nebraska organized a constitutional government under the 

provisions of the 1934 Indian Reorganization Act. Article I of the tribe’s constitution defined 

its territory as “the present confines of the Omaha Reservation” and “any and all future 

additions of land acquired within or without said boundary lines by the Secretary of the 

Interior for the tribe or by the tribe, except as otherwise provided by law.” (Greenwald 

Report 25, n. 129 citing Constitution and Bylaws of The Omaha Tribe of Nebraska, 

Approved March 30, 1936 (Washington: Government Printing Office, 1936), 1.) (emphasis 

added). 

Other Determinations Regarding the Disputed Territory 

131. An October 10, 1964, Bureau of Indian Affairs “Base Map” of the Omaha Indian 

Reservation contains a note reading, “The land lying to the West of the line between 

Township 24 North, Range 7 East, and Township 24 North, Range 6 East, and West of the 

Sioux City and Nebraska Railroad Right-of-way (now C St. P. M & O RR) as it passed 

through Township 25 North, Range 6 East was “Opened for Settlement” by the Act of 

August 7, 1882, 22 Stat. 341. This Office holds the opinion that the Act of Congress has 

DIMINISHED the borders of the Omaha Reservation. (Decl. of Gene Summerlin, Ex. E 

(Aug. 20, 2012).) 

132. In 1989, the Office of the Solicitor of the United States Department of the Interior was 

asked by the Bureau of Indian Affairs to locate the western boundary of the Omaha Indian 

Reservation. (J.S., Filing #100 at CM/ECF p. 20, ¶ 129.) 
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133. The Department of Interior reviewed “each of the treaties or legislative acts effecting 

[sic] the reservation” boundary and stated that the land west of the railroad right of way 

“appears to have lost its Indian character long ago with the arrival of non-Indian 

homesteaders.” (J.S., Filing #100 at CM/ECF p. 20, ¶ 130.) 

134. The Department of Interior concluded “the most logical demarcation line for the western 

boundary of the Omaha Reservation is the centerline of the abandoned [Sioux City and 

Nebraska Railroad Company] right of way . . . [U]nder the 1882 Act the land to the west of 

the right of way went out of Indian control when it was opened for settlement.”  (J.S., Filing 

#100 at CM/ECF p. 21, ¶ 131.) 

135. On August 22, 2000, the Thurston County District Court determined that the land west of 

the railroad right of way is not a part of the Omaha Reservation. On February 15, 2007, the 

Nebraska Attorney General issued an opinion which also concluded that the land west of the 

railroad right of way was not a part of the Omaha Reservation. (J.S., Filing #100 at CM/ECF 

p. 22, ¶ 137.) 

136. On April 16, 2012, the 1989 Department of the Interior opinion was officially withdrawn 

by Patrice H. Kunesh, Deputy Solicitor for Indian Affairs in the United States’ Solicitor’s 

Office in Washington, in a letter to Priscilla Wilfahrt, Twin Cities Field Solicitor. (J.S., Filing 

#100 at CM/ECF p. 21, ¶ 134.) 

Treatment of the Land West of the Railroad Right of Way by the Tribe 

137. Tribal authorities enforce Title 7 of the Omaha Tribal Code related to fire protection east 

of the right of way, but not west of the right of way. (J.S., Filing #100 at CM/ECF p. 22, ¶ 

138.) 
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138. Tribal authorities enforce Title 9 of the Omaha Tribal Code related to animal control east 

of the right of way, but not west of the right of way. (J.S., Filing #100 at CM/ECF p. 22, ¶ 

139.) 

139. Tribal authorities enforce Title 14 of the Omaha Tribal Code related to fireworks east of 

the right of way, but not west of the right of way. (J.S., Filing #100 at CM/ECF p. 22, ¶ 140.) 

140. Tribal authorities enforce Title 15 of the Omaha Tribal Code related to wildlife and parks 

east of the right of way, but not west of the right of way. (J.S., Filing #100 at CM/ECF p. 22, 

¶ 141.) 

141. Tribal authorities enforce Title 35 of the Omaha Tribal Code related to business permits 

east of the right of way, but not west of the right of way. (J.S., Filing #100 at CM/ECF p. 22, 

¶ 142.) 

142. Tribal authorities enforce Title 36 of the Omaha Tribal Code related to business licenses 

east of the right of way, but not west of the right of way. (J.S., Filing #100 at CM/ECF p. 22, 

¶ 143.) 

143. The Omaha Tribe does not offer foster care, medical, welfare or child protective services 

west of the right-of-way. (J.S., Filing #100 at CM/ECF p. 22, ¶ 144.) 

144. The Omaha Tribe does not have an office and does not operate a school, industry or 

business west of the right-of-way. (J.S., Filing #100 at CM/ECF p. 22, ¶ 145.) 

145. No tribal celebrations or ceremonies take place west of the right-of-way. (J.S., Filing 

#100 at CM/ECF p. 22, ¶ 146.) 

146. The Omaha Tribe does not conduct governmental or ceremonial activities west of the 

right of way and has no mineral rights or other claims to land west of the right-of-way. (J.S., 

Filing #100 at CM/ECF p. 22, ¶ 147.) 
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147. West of the railroad right of way, all governmental services are provided by state and 

local agencies, not by the Omaha Tribe.  (Greenwald Report, p. 2.) 

ARGUMENT 

The Court should grant summary judgment in favor of Plaintiffs because the Omaha 

Tribe has no power to tax non-members living outside the boundaries of the Omaha Indian 

Reservation.  The historical evidence is clear that Congress diminished the Reservation long ago, 

putting Pender outside the Reservation boundaries.  The Omaha Tribal Court incorrectly 

concluded the 1882 Act did not diminish the Reservation.  That decision is owed no deference.  

Indeed, as set forth below, the relevant parties’ treatment of the land for over a century—as 

reflected by the land’s jurisdictional history and consistent demographics—confirms that 

Congress intended to remove the area west of the railroad right of way from the Omaha 

Reservation.  Put simply, “the standards of federal Indian law . . . preclude the [Omaha] Tribe 

from rekindling embers of sovereignty that long ago grew cold.”  Sherrill v. Oneida Indian 

Nation of New York, 544 U.S. 197, 215 (2005).       

I. THE COURT SHOULD AFFORD NO DEFERENCE TO THE TRIBAL COURT 
DECISION 

 
The Court should give no deference to the Tribal Court decision.  Because the heart of 

this matter is a question of federal law, the Tribal Court decision has no legal effect.  Even if the 

Court engages in traditional judicial review, a de novo standard applies because the only question 

the Tribal Court answered—whether the Omaha Tribe was diminished by the 1882 Act—is a 

question of federal, not tribal, law, the answer to which determines whether the Tribal Court had 

jurisdiction in the first place.  To defer to the Tribal Court on this issue, when the Plaintiffs first 

sought redress in federal court, would require that the Court abdicate its duty to decide this 

important federal jurisdictional question. 
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A. The Tribal Court Decision Has No Legal Significance 

The Tribal Court decision has no legal significance because it only addressed a federal 

question that “goes to the merits of the case—whether the Tribe has the sovereign power to enact 

the tax . . . being enforced.”  Duncan Energy Co. v. Three Affiliated Tribes of the Ft. Berthold 

Reservation, 27 F.3d 1294, (8th Cir. 1994) (Loken, J., concurring).  The Supreme Court has 

consistently reserved for the federal courts questions of diminishment.  This Court should thus 

decide the issue in the first instance. 

In Duncan Energy, after concluding Congress did not diminish the Fort Berthold 

Reservation, id. at 1296, the Eighth Circuit instructed the district court to dismiss or stay a 

challenge to the Tribe’s taxation and employment authority to allow for exhaustion of remedies 

in tribal court.  Id. at 1295, 1300-01.  The Eighth Circuit advised that, if necessary, following 

exhaustion in Tribal court, the district court’s first obligation would be a de novo review of the 

tribal court’s determination of its own jurisdiction.  Id. at 1300.  The Court further explained that 

a tribal court’s “determinations of federal law should be reviewed de novo while determinations 

of Tribal law should be accorded more deference.”  Id.   

Judge Loken concurred with the opinion, agreeing “with the court that tribal court 

decisions concerning questions of tribal sovereignty may be challenged in the federal courts.”  

Id. at 1302 (Loken, J., concurring).  However, regarding the standard of review, Judge Loken 

disagreed with the majority’s statement, instead stating: 

 
[T]hat in deciding such challenges, we conduct some sort of direct review of the 
tribal court, considering issues of law de novo and findings of fact under the 
clearly erroneous standard.  “Federal courts . . . . possess only that power 
authorized by Constitution and statute,” Kokkonen v. Guardian Life Ins. Co., 511 
U.S. 375, -- , 114 S.Ct. 1673, 1675, 128 L.Ed.2d 391 (1994), and I know of no 
statute giving the district and circuit courts jurisdiction to review tribal decisions.  
See 28 U.S.C. §§ 1330-67 (district court jurisdiction), and §§ 1291-92 (court of 
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appeals jurisdiction).  The Supreme Court has ruled that we have federal question 
jurisdiction to decide Montana exception issues.  The district court will ultimately 
decide those issues, with whatever guidance the tribal court may now provide.  In 
my view, it is premature to determine what evidentiary or legal weight to 
ultimately give the tribal court’s decision. 
 

Id. at 1302.1  The observations expressed by Judge Loken in Duncan Energy are even more 

relevant here because the Omaha Tribal Court decision does not address Montana v. Crow Tribe 

of Indians, 523 U.S. 696 (1998) exception issues, but instead, the jurisdictional issue of whether 

the Disputed Territory is even a part of the Omaha Reservation at all.  This jurisdictional 

question does not involve tribal law in any way, but relates solely to whether Congress intended 

to diminish the Omaha Reservation when it passed the 1882 Act.  Stated another way, the 

resolution of the issues in this matter is only a question of federal law.  The Tribal Court decision 

is, at best, an advisory opinion, and the Court need not give it any weight.  

This conclusion is supported by the majority decision in Duncan Energy, as well as 

Supreme Court precedent dealing with the question of whether Congress diminished (or 

disestablished) a reservation.  Importantly, the Duncan court first decided the diminishment issue 

without any tribal court input.  Duncan, 27 F.3d at 1296-98.  Only after deciding the 

                                                           
1 Judge Loken’s analysis suggests the legal effect of a tribal court decision regarding Montana 
exception issues is somewhat akin to a state court’s decision regarding a properly reserved 
federal issue in a Pullman-abstention-doctrine case.  The Pullman abstention doctrine is based on 
R.R. Comm’n of Tex. v. Pullman Co., 312 U.S. 496 (1941).  “Pullman abstention was developed 
to avoid federal courts incorrectly deciding unsettled state-law questions which preceded federal 
constitutional issues.”  Geier v. Missouri Ethics Com’n, 715 F.3d 674, --- n.6 (8th Cir. 2013).  
“To accomplish this, parties were remitted to state courts to litigate their state-law issues, but 
could return to federal court to adjudicate their federal-law claims if the resolution of the state-
law issue ‘did not prove dispositive of the case.’”  Id. (quoting Arizonans for Official English v. 
Arizona, 520 U.S. 43 (1997)).  Where the federal court retains jurisdiction while abstaining under 
Pullman, “the state court ought not decide the federal claims, and if it does the federal court need 
give no weight to the state decision of them.”  17A Charles Alan Wright & Arthur R. Miller, 
Federal Practice and Procedure § 4243.  By analogy a federal court that abstains out of comity to 
the Tribal Court need not give deference to the Tribal Court on decisions regarding federal 
claims.    
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diminishment question did the Duncan court require exhaustion in the tribal court regarding the 

Montana exceptions issue.  See id. at 1298-1301.  This approach is consistent with that of the 

Supreme Court.  Strikingly, none of the Supreme Court decisions—as identified by United States 

v. Jackson, 697 F.3d 670, 672 (8th Cir. 2012)—even mention the concept of tribal court 

exhaustion on a question of diminishment.  See Hagen v. Utah, 510 U.S. 399 (1994); South 

Dakota v. Yankton Sioux Tribe, 522 U.S. 329 (1988); Solem v. Bartlett, 465 U.S. 463 (1984); 

Rosebud Sioux Tribe v. Kneip, 430 U.S. 584 (1977); DeCoteau v. Dist. Cnty. Ct., 420 U.S. 425, 

445 (1975); Mattz v. Arnett, 412 U.S. 481 (1973); Seymour v. Supt. of Wash. State Pen., 368 U.S. 

351 (1962); see also Yellowbear v. Wyoming Attorney Gen., 636 F. Supp. 2d 1254 (D. Wyo. 

2009) (concluding on habeas review that the Wyoming Supreme Court’s determination that the 

Wind River Indian Reservation was diminished was not objectively unreasonable even though 

the tribal court determined there was no diminishment).   

It is both unnecessary and unwarranted for the Court to give any legal significance to the 

Tribal Court decision in this matter.  Nor would it be just to give greater weight to the Tribal 

Court decision than the Court gives the Thurston County District Court’s decision in State v. 

Picotte, Case NO. CR-00-6, Docket 32, Page 363 (D. Ct. Thurston Co. Neb. Aug. 22, 2000) 

(filing #8-4 at CM/ECF p. 6 (hereinafter Picotte)), in which the State court concluded the Omaha 

Tribe was diminished.  There is no question that the interests of the State of Nebraska are at least 

equal to the interests of the Omaha Tribe in this matter.  As such, any notion of comity and 

respect should be afforded equally to the two “sovereigns.”  The rationale of the tribal and state 

courts’ decisions on this issue of diminishment may be helpful, but it is ultimately the federal 

court’s duty to decide this important question of federal law. 
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B. Any “Review” of the Tribal Court Decision Is De Novo 

Any “direct review” of the Tribal Court’s diminishment decision is subject to a de novo 

standard.  De novo review requires the court to review “the record anew [and] give no deference 

to determinations made by the trial judge.”  Northwest Airlines, Inc. v. Phillips, 675 F.3d 1126, 

1134 (8th Cir. 2012); see also Salve Regina Coll. v. Russell, 499 U.S. 225, 238 (1991) (“When 

de novo review is compelled, no form of appellate deference is acceptable.”).   

De novo review is review without deference…. When we review a district court’s 
decision de novo, we take note of it, and study the reasoning on which it is based.  
However, our review is independent and plenary; as the Latin term suggests, we look at 
the matter anew, as though it had come to the courts for the first time.   

 
Zervos v. Verizon New York, Inc., 252 F.3d 163, 168 (2d Cir. 2001) (internal citations omitted).   

The Eighth Circuit recently confirmed that de novo review applies to appellate review of 

a district court’s diminishment conclusion.  Jackson, 697 F.3d at 671, 675 (applying a de novo 

standard to the issue of “whether the 1905 Act diminished the boundaries of the Red Lake Indian 

Reservation”).  The standard is logical considering the exercise is either a legal question of 

federal law or a mixed question of law and fact that almost exclusively involves the 

consideration of legal principles.  As the Tenth Circuit explained: 

[T]he Supreme Court has applied without comment, a de novo standard of review 
in determining congressional intent regarding reservation boundary diminishment.  
While determining congressional intent is a matter of statutory construction, 
which typically involves a de novo review, to the extent that statutory 
construction turns on an historical record, it involves a mixed question of law and 
fact. Where a mixed question primarily involves the consideration of legal 
principles, then a de novo review by the appellate court is appropriate. 

 

Osage Nation v. Irby, 597 F.3d 1117, 1122 (10th Cir. 2010) (quoting Pittsburgh & Midway Coal 

Mining Co. v. Yazzie, 909 F.2d 1387, 1393 (10th Cir. 1990)) (internal citations and marks 

omitted)); see also Jackson, 697 F.3d at 675 (describing the analysis as a question of law).  
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Although the Eighth Circuit has not squarely held what the proper standard is when reviewing a 

tribal court diminishment decision, logic dictates—and the rationale of related Eighth Circuit 

decisions confirms—the district court owes no greater deference to the tribal court than an 

appellate court owes the district court. 

 De novo review is appropriate because the “touchstone to determine whether [the 1882 

Act] diminished or retained [the Omaha Reservation] boundaries is congressional purpose.”  

Jackson, 697 F.3d at 672.  “[T]he most probative evidence” of congressional purpose regarding 

diminishment “is, of course, the statutory language used to open the Indian lands.”  Id.  

Interpreting federal statutes is a primary role of the federal courts.  And the other inquiries—the 

historical context surrounding passage of the statute, the subsequent treatment of the area in 

question, and the pattern of settlement there, see id.—also seek to determine congressional 

purpose behind the federal statute.  To be sure, the federal courts are better positioned than the 

tribal courts to perform this task, as the cases addressing this question make clear.   

 The rationale utilized in past Eighth Circuit decisions involving review of tribal court 

decisions confirms that de novo review is proper here.  See Attorney’s Process & Investigation 

Servs., Inc. v. Sac & Fox Tribe of Miss. in Iowa, 609 F.3d 927 (8th Cir. 2010); Prescott v. Little 

Six, Inc, 387 F.3d 753 (8th Cir. 2004); Duncan Energy Co., 27 F.3d at 1294.  The court in 

Prescott properly held that a tribal court’s determination of tribal law is entitled to deference.  

Prescott, 387 F.3d at 757-58.  In reaching this conclusion, however, the court recognized that 

“when the tribal court applies federal law…the tribal court’s determinations are accorded no 

deference and are reviewed by the district court de novo.”  Id. at 757 (emphasis added).  More 

recently, the Court in Attorney’s Process & Investigation Services, Inc. reaffirmed the 

proposition that the de novo standard was appropriate “for legal questions relevant to a tribal 
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court’s decision regarding tribal jurisdiction.”  609 F.3d at 942 (quoting AT & T Corp. v. Coeur 

d’Alene Tribe, 295 F.3d 899, 904 (9th Cir. 2002)) (internal quotation marks omitted).2  As this 

Court has already recognized, whether the Tribe has jurisdiction over Plaintiffs’ businesses goes 

to the heart of the Plaintiffs’ claims.  The diminishment analysis, which focuses upon 

ascertaining Congressional intent, is unquestionably a question of federal, not tribal, law.  See 

Jackson, 697 F.3d at 675 (recognizing that “[c]onstruing an ambiguous statute is no doubt an 

issue of law”).  This is particularly clear in this matter because the Tribal Court did not make any 

specific factual findings, and the parties have stipulated to most of the underlying facts.  Because 

this litigation addresses federal questions regarding tribal jurisdiction, there is absolutely no 

need to stray from the de novo standard.  

 Put simply, the Court should give no deference to the Tribal Court decision regarding 

whether the 1882 Act diminished the Omaha Reservation.  The Court should either treat the 

Tribal Court’s decision as merely advisory, or, alternatively, engage in de novo review.  

Whatever avenue the Court decides to take, the settled law is clear that the Court must resolve 

the central issue in this case—the diminishment issue—anew, based on the factual record before 

it without regard to the Tribal Court decision.  For all of the reasons argued below, the Omaha 

Reservation was diminished long ago and summary judgment in favor of Plaintiffs on this issue 

is warranted.   

II. THE OMAHA INDIAN TRIBE’S POWER TO TAX DOES NOT EXTEND 
BEYOND THE BOUNDARIES OF THE OMAHA RESERVATION 

 
 “An Indian tribe’s sovereign power to tax–whatever its derivation–reaches no further 

than tribal land.”  Atkinson Trading Co., Inc. v. Shirley, 532 U.S. 645, 653 (2001).  This 

                                                           
2 While the Eighth Circuit characterized the statement in Prescott as dictum, it nevertheless 
applied the de novo standard of review for jurisdictional questions.   
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statement by the United States Supreme Court preordains the fate of Defendants’ attempts to 

impose an alcohol tax and licensing scheme outside of the boundaries of the Omaha Reservation.  

Because Defendants lack sovereign authority over nonmembers outside of the boundaries of the 

Omaha Reservation, and because Pender is not within those boundaries, they may not compel 

Plaintiffs to submit to the Beverage Control Ordinance.  

A.  The Omaha Reservation Was Diminished by Congress in 1882 and the Land 
on Which the Plaintiffs’ Businesses are Located is Not Within the Current 
Boundaries of the Omaha Indian Reservation 

 
 In Solem v. Bartlett, 465 U.S. 463, 466 (1984), the Supreme Court set forth the factors for 

determining whether an Indian Reservation was diminished when a portion of the reservation 

was opened for settlement by non-Indians.  “The first and governing principle is that only 

Congress can divest a reservation of its land and diminish its boundaries.”  Solem, 465 U.S. at 

470.   Congress must “clearly evince an ‘intent to change boundaries’ before diminishment will 

be found.”  Id.  (internal citations omitted).  “The most probative evidence of congressional 

intent is the statutory language used to open the Indian lands.”  Id.   However, because many of 

the surplus land acts do not expressly specify whether Congress intended for the opened lands to 

“retain[] reservation status or [be] . . . divested of all Indian interests,” when the act itself is 

unclear, the Court looks to “the events surrounding the passage of a surplus land act . . . . [the] 

events that occurred after the passage of a surplus land act . . . . [and] who actually moved onto 

opened reservation lands” to decide “whether a surplus land act diminished a reservation.”  Id. at 

468-71.3 

                                                           

 3  As explained by the Court in Solem, “the surplus land acts themselves seldom detail 
whether opened lands retained reservation status.”  Solem, 465 U.S. at 468.  This is so because 
“the distinction seemed unimportant” at the time the acts were passed since “the turn-of-the-
century assumption [was] that Indian reservations were a thing of the past. . . . Given this 
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 Given the totality of the circumstances surrounding the passage of the 1908 Act and the 

settlement of the opened land, the Solem Court was unable to overcome “[t]he presumption that 

Congress did not intend to diminish the Reservation.”  Id. at 481.  With respect to the opening of 

the Omaha Reservation, however, an analysis of the factors identified by the Solem Court 

establishes that Congress intended to, and did in fact, diminish the Omaha Reservation when it 

opened the Disputed Territory west of the railroad right of way for settlement. 

1.  Congress expressed a clear intent to alter the boundaries of the 
Omaha Reservation when it passed the 1882 Act 

 
 Congressional intent to diminish an Indian reservation “must be expressed on the face of 

the Act or be clear from the surrounding circumstances and legislative history.”  Rosebud Sioux 

Tribe v. Kneip, 430 U.S. 584, 586 (1977) (emphasis added).  “In all cases, the face of the Act, the 

surrounding circumstances, and the legislative history are to be examined with an eye toward 

determining what congressional intent was.”  Id. at 587.   

It is not possible to engage in a principled analysis of the 1882 Act without considering 

the Omaha’s prior attempts to “separate” and sell the 50,000 acres of surplus land it owned on 

the western portion of the reservation. The “surrounding circumstances” and “legislative history” 

of the 1882 Act necessarily involve these precursor events. In August of 1871, the Omaha Tribe 

asked Congress for permission to sell 50,000 acres from the western most portion of the Omaha 

Reservation. (J.S., Filing #100 at CM/ECF p. 8, ¶ 48.) When Congress did not act on that 

request, Omaha Indian Agent Edward Painter reported that these lands were “surplus” and could 

be sold to raise funds for construction and farming the Omahas’ allotments. (Greenwald Report, 

p. 9, n. 30 citing ARCIA 1871, 445-46.) In October of 1871, the Tribe renewed its request to 

                                                                                                                                                                                           
expectation, Congress naturally failed to be meticulous in clarifying whether a particular piece of 
legislation formally sliced a certain parce of land off one reservation.”  Id.   
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Congress and asked that the 50,000 acres “be separated from the remainder” of the Reservation 

and offered for sale. (J.S., Filing #100 at CM/ECF p. 8, ¶ 49.) The Commissioner of Indian 

Affairs offered his support for the Omahas’ request and stated his belief “that the general idea of 

diminishing these reservations for the purpose of securing higher cultivation of the remaining 

lands, is consonant with sound policy.” (J.S., Filing #100 at CM/ECF p. 8, ¶ 50) (emphasis 

added.)  The Commissioner noted that the lands chosen for sale were “carefully and judiciously 

selected, with a view to the interests of the tribes themselves.” (Greenwald Report, p. 2 n. 3 

citing Senate, Letter from the Secretary of the Interior, Addressed to Hon. James Harlan, 

Chairman of the Committee on Indian Affairs . . . ., S. misdoc. 41, 42d Cong., 2d sess., January 

22, 1872, 2, serial 1481.) 

When Congress authorized the sale of this land, it legislated that the 50,000 acres “be 

separated from the remaining portion of said reservation,” appraised, and offered for sale. (J.S., 

Filing #100 at CM/ECF p. 8, ¶ 51) (emphasis added). Thereafter, even though only 300.72 acres 

were sold under the 1872 Act, the Commissioner considered this land as detached from the 

remainder of the Omaha Reservation and “[held] in trust for said Indians, leaving 143,225 acres 

as their diminished reserve.” (J.S., Filing #100 at CM/ECF p. 9, ¶ 53.) Although the Tribe, 

Congress and Commissioner’s use of terms like “separated from the remaining portion” of the 

reservation, the “diminished reserve” or “diminishing these reservations” does not equate to a 

present day diminishment analysis, it does reveal the historical understanding of all parties that 

the 50,000 acres would be removed from the remainder of the Omaha Reservation and that the 

proposed sale would reduce the size of the Omaha Reservation, rather than merely providing a 

means for non-Indians to purchase land and settle within the original boundaries of the 

reservation. 
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Although the 1872 Act resulted in the actual sale of just a few hundred acres, any 

argument that the 1882 Act occurred in a historical vacuum is an unreasonable analysis of the 

evidence. From 1871 through 1882, the Omaha Tribe and various members of Congress 

consistently sought to separate and sell 50,000 acres from the western portion of the Omaha 

Reservation. Congress referenced the 1872 Act’s attempt to sell 50,000 acres in debates 

regarding the unsuccessful attempt to reoffer the land for sale in 1880, (J.S., Filing #100 at 

CM/ECF pp. 9-10, ¶ 59), as well as in debates concerning the 1882 Act. (J.S., Filing #100 at 

CM/ECF pp. 12-13, ¶¶ 75-76.) It is only reasonable to assume that Congress also recognized that 

the Commissioner of Indian Affairs had reduced the reported acreage of the Omaha Reservation 

by 50,000 acres following the passage of the 1872 Act. At this point, if Congress wished to keep 

the western portion of the reservation within the boundaries of the Omaha Reservation, it would 

seem likely that an affirmative statement to that effect would be necessary to clear up the 

legislative confusion. Congress made no such statement.  

 Despite the fact that the express language of the 1882 Act does not incorporate terms 

which the Court has previously determined to be clear evidence of Congressional intent to 

diminish, the legislative history of the 1882 Act and Congress’ subsequent treatment of the land 

do make it clear that Congress intended to diminish and alter the boundaries of the reservation. 

In introducing the bill, Senator Saunders explained that the 50,000 acres to be sold were not 

being developed by the Tribe: “there are no Indians living on the western portion of the Omaha 

Reservation; that no land has been allotted to any of them so far as I can ascertain; and 

furthermore [] there are no improvements such as housing, fencing[] upon the 50,000 acres of 

land alluded to in your letter.” (J.S., Filing #100 at CM/ECF p. 10, ¶ 65.) He explained that the 

1882 Act “practically breaks up that portion of the reservation which is to be sold” and that the 
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lands the tribe members will “occupy are segregated from the remainder of the reservation, and 

the allottees receive patents to the separate tracts, so that the interest and control and jurisdiction 

of the United States is absolutely relinquished.” (J.S., Filing #100 at CM/ECF p. 11, ¶ 67.)   

Senator Dawes made it clear that the sale of the 50,000 acres would reduce the overall size of the 

Omaha Reservation. 

When this bill came in I was troubled lest the sale of 50,000 acres would leave 
the [Omaha] reservation too small.  I went personally to the Indian Bureau to 
satisfy myself upon that point, and by the Commissioner of Indian Affairs I was 
assured that it would leave an ample reservation, as much as, if all the Indians 
should take in severalty, would give each one a farm and have some left for such 
increase of numbers as might probably be expected in the next twenty-five years; 
that there was no apprehension on the part of the Department; they were satisfied. 

 
(J.S., Filing #100 at CM/ECF pp. 11-12, ¶ 70.) 

 Similarly, the Omahas expressed their understanding to Congress that the railroad right of 

way would serve as the new western boundary of the Omaha Reservation. As explained by 

Representative Valentine:  

A railroad has been built and is now being operated through that reservation. The Indians 
say they want that portion west of the railroad sold. This could be done under existing 
law, but if sold under the existing law it would be sold to persons who would not be 
required to occupy it. Therefore, the Indians say, “Do not sell the land under the present 
law, but pass a new law and sell it only to persons who will reside upon it and cultivate 
it.” When it is sold upon these conditions, the white men will occupy up to the railroad 
on the west. They will build stations and towns; and the Indians will come up to the 
railroad from the east and get the benefit of these improvements.   

(J.S., Filing #100 at CM/ECF p. 13, ¶ 76) (emphasis added). 

 During debate, Congress clearly expressed its understanding that the sale of these 50,000 

acres would diminish the total size of the Omaha Reservation.  Unlike the 1908 Act addressed in 

Solem, the 1882 Act was approved of by the Omaha Tribe who consented to its provisions. 

(Greenwald Report p. 16, n. 72 citing George W. Wilkinson, U.S. Indian Agent, May 5, 1883, 

Letter No. 1883.8596, Box 50, SC 46, RG 75, NARA I.)  In opening the land to the west of the 
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railroad right of way, Congress did not reserve any portion of these lands for Indian use or carve 

out any mineral or other land rights from the opened area.  Rather, all of the land west of the 

right of way was available for settlement and intended to be transferred to non-Indian settlers.  

2.  Subsequent History Confirms Congress Diminished the Reservation 

The jurisdictional history and population demographics of the disputed territory 

overwhelmingly “demonstrates a practical acknowledgment that the Reservation was 

diminished.”  Hagen v Utah, 510 U.S. 399, 421 (1994).  Since the early twentieth century, 

Indians have comprised less than two percent of the population west of the right away and State 

and local officials—not the Omaha Tribe—have exercised exclusive jurisdiction over the land.  

Any minimal Indian character the disputed territory ever possessed was long ago lost.  This post-

enactment history confirms Congress intended to diminish the reservation. 

The Supreme Court has long recognized it is proper to “look[] to events that occurred 

after the passage of a surplus land act to decipher Congress’s intentions.”  Solem, 465 U.S. at 

471.  “Congress’s own treatment of the affected areas, particularly in the years immediately 

following the opening, has some evidentiary value, as does the manner in which the Bureau of 

Indian Affairs and local judicial authorities dealt with unallotted lands.”  Id.  On a more 

pragmatic level, . . . who actually moved onto opened reservation lands is also relevant to 

deciding whether a surplus land act diminished a reservation.”  Id.   

This inquiry both “demonstrates the parties’ understanding of the meaning of an Act” and 

protects the “justifiable expectations” of those now living on the land.4  Rosebud Sioux, 430 U.S. 

                                                           
4 The Supreme Court has also recognized “obvious practical advantages of acquiescing to de 
facto diminishment, observing that “[w]hen an area is predominantly populated by non-Indians 
with only a few surviving pockets of Indian allotments, finding that the land remains Indian 
county seriously burdens the administration of State and local governments.”  Solem, 465 U.S. at 
472 n.12. 
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at 604-05; accord Solem, 465 U.S. at 471-72; South Dakota v. Yankton Sioux Tribe, 522 U.S. 

329, 356 (1998); Hagen, 510 U.S. at 420-21; cf. Sherrill v. Oneida Indian Nation of New York, 

544 U.S. 197, 215-16 (2005) (recognizing these same principles in holding a tribe could not 

reestablish sovereignty over property by acquiring title to land once a part of the reservation).  

Here, post-1882 events decisively show that the parties believed the Act diminished the 

reservation.   Acknowledging this fact ensures the justifiable expectations of those living on the 

land are not disturbed. 

a. Jurisdictional History Confirms the Reservation was 
Diminished 

 
 The Supreme Court has recognized that the “jurisdictional history” over the lands in 

question is relevant in determining Congress’s intent regarding diminishment.  In Rosebud, for 

example, the fact that the State of South Dakota assumed jurisdiction over unallotted lands, while 

neither Congress nor the Department of Indian Affairs did, “was entitled to weight as part of the 

jurisdictional history.”  Rosebud Sioux Tribe, 430 U.S. at 604.  Similarly in Hagen, in deciding 

the reservation was diminished, the Court found significant the State of Utah’s continual exercise 

of jurisdiction over the disputed property.  Hagen, 510 U.S. at 421; see also Osage Nation v. 

Irby, 597 F.3d 1117, 1126 (10th Cir. 2007) (applying the same proposition to support a 

conclusion of disestablishment).  The Court has also found the fact that the seat of tribal 

government is not on the disputed land supports diminishment.  Id.; accord Wyoming v. 

Yellowbear, 174 P.3d 1270, 1283 (2008) (“Yellowbear I”).  As in Rosebud, Hagen, and Osage 

Nation, “[a]ctions by Congress, the Bureau of Indian Affairs (BIA), and local authorities with 

regard to the unalloted open lands,” Osage Nation, 597 F.3d at 1126, shows all of the relevant 

authorities understood the land west of the right way was no longer a part of the Omaha 

Reservation. 
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Congress 

In addition to the statements made in the legislative record, Congress treated the Disputed 

Territory after the 1882 Act as if it was no longer a part of the Omaha Reservation.  Six years 

after enactment, Congress passed the 1888 extension, which gave additional time for settlers to 

pay for land obtained from the Omaha Tribe under the 1882 Act.  (J.S., Filing #100 at CM/EFC 

pp. 15-16, ¶¶ 97,98.)   Importantly, Congress directed that if a settler defaulted on the required 

payment for a homestead claim in the Disputed Territory, the land was to be sold at a public 

auction, rather than revert back to Tribal ownership.   

This approach differed from Congress’s treatment of defaults under other surplus land 

acts, where the defaulted land automatically reverted back to the tribe.   See Drummond v. United 

States, 34 F.2d 755, 757-58 (8th Cir. 1929) (holding that where reservation lands is allotted to a 

non-Indian who then defaults on payment, the land “revert[s] by foreclosure or otherwise . . .  to 

be held by the Indians as originally”); Hooks v. Canadian Holding Co., 272 P. 366 (1928) 

(affirming that where land within the reservation was purchased pursuant to an act of Congress, 

the consequence of a default would be reversion of the land back to the Indian tribe for resale).  

Congress’s decision to bypass reversion of the land back to the Omaha Tribe before resale at 

auction reflects Congress’s understanding that the land west of the railway right of way was no 

longer a part of the reservation. 

Bureau of Indian Affairs 

 For more than a century, the Bureau of Indian Affairs also treated the Disputed Territory 

as if it were not a part of the Omaha Reservation. In a September 18, 1885 Report to the 

Secretary of the Interior, for example, United States Indian Agent George Wilson explained, 

“[t]he Omahas have reduced their reservation by selling 50,000 acres, west of the Sioux City 
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and Omaha Railroad, to actual settlers, and have taken allotments on the remainder.”    (J.S., 

Filing #100 at CM/ECF p. 15, ¶ 94.) In 1887, the Secretary of the Department of the Interior 

referred to land west of the railroad right of way as “within the limits of the former Omaha 

Indian Reservation.” (J.S., Filing #100 at CM/ECF p. 15, ¶ 96.) In 1901, Indian Agent Charles 

Mathewson reported, “The Chicago, St. Paul, Minneapolis and Omaha Railway passes through 

the Winnebago Reservation on the west and forms the southwestern boundary of the Omaha 

Reservation.” (J.S., Filing #100 at CM/ECF p. 17, ¶ 107.) 1. In 1904, The superintendent 

in charge of the Omaha Agency reported, “This agency is located on the east side of the Omaha 

Reservation about 3 miles from the Missouri River, which forms the eastern boundary, and 20 

miles from the western boundary line, which is marked by a section of the Northwestern Railway 

line extending between Omaha and Sioux City.”  (Emily Greenwald, Rebuttal Report: The 

Western Boundary of the Omaha Indian Reservation, p. 22, n. 91 citing ARCIA 1904, 235.) The 

1935 Annual Statistical Report for the Winnebago Agency listed three “reductions” to the 

original acreage of the Omaha reservation, including the “[s]ale of land west of railroad, 50,157 

acres.” (J.S., Filing #100 at CM/ECF p. 17, ¶ 113.) Finally, shortly after the 50,000 acres was 

separated from the remainder of the Omaha Reservation for sale to non-Tribe members, the 

reported acreage of the Omaha Reservation was reduced by 50,0000 acres. (Greenwald Report, 

pp. 24-26); (J.S., Filing #100 at CM/ECF pp. 16-17, ¶¶ 103-106, 108-110.) 

 Even in relatively recent times, the Department of the Interior maintained that the 1882 

Act diminished the Omaha Reservation. In a Bureau of Indian Affairs Base Map of the Omaha 

Reservation dated October 8, 1964, the map explained that “[t]he land lying West of . . . the 

Sioux City and Nebraska Right-of-way . . . was “Opened for Settlement’ by the Act of August 7, 

1882, 22 Stat. 341.  This Office holds the opinion that the Act of Congress has Diminished the 
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borders of the Omaha Reservation.”  (Decl. of Gene Summerlin, Ex. E (Aug. 20, 2012).) 

(emphasis added.)  Similarly, when the Bureau of Indian Affairs asked the Field Solicitor’s 

Office of the United States Department of the Interior to determine where the western boundary 

of the Omaha Reservation lay, the Department of Interior reviewed “each of the treaties or 

legislative acts effecting [sic] the reservation” and concluded: 

Regardless of where the fee interest currently rests, the most logical demarcation 
line for the western boundary of the Omaha Reservation is the centerline of the 
abandoned railroad right of way.  Based on the analysis explained above, under 
the 1882 Act the land to the west of the right of way went out Indian control when 
it was opened for settlement. 
 

(J.S., Filing #100, at CM/ECF pp.20-21 ¶¶ 129-131.) Most importantly, the Department of 

Indian Affairs’ longstanding failure to exercise any authority over the Disputed Territory is 

indicative of its understanding that diminishment occurred, as is the fact that all governmental 

services are provided by state and local agencies. (Greenwald Report, p. 2); See Rosebud Sioux, 

430 U.S. at 604 (“the fact that . . . the Department of Indian Affairs has sought to exercise 

authority . . .  is a favor entitled to weight as a part of the ‘jurisdictional history’”); Hagen, 501 

U.S. at 421 (similar); Yankton Sioux Tribe, 522 U.S. at 356 (“The State’s assumption of 

jurisdiction over the territory, almost immediately after the [surplus land act] and continuing 

virtually unchallenged to the present day, reinforces our holding” of diminishment).  

Local Authorities 

 Nebraska courts and government officials have also concluded that the 1882 Act 

diminished the Omaha Reservation and that the village of Pender lies outside the boundaries of 

the Omaha Reservation.  In Picotte, for example, the court determined it—not the federal 

courts—had jurisdiction over a crime committed in Pender, Nebraska, because the 1882 Act 

diminished the Omaha Reservation. (Picotte, Filing #8-4 at CM/ECF p.6.)  In 2007, the 
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Nebraska Attorney General’s Office reached the same conclusion, stating, “It is our opinion that 

the property west of the center right of way described in the 1882 Act went out of Indian control 

when it was opened for settlement, and should not be considered part of the Omaha 

Reservation.”  (Attorney General Op. Filing # 8-3, at CM/ECF, p. 5.) 

 Underlying these determinations is the practical reality that State and local officials have 

asserted jurisdiction over the Disputed Territory while the Omaha Tribe has not.  Indeed, the 

manner in which local authorities and the Tribe have dealt with the Disputed Territory also 

supports a finding of diminishment.  As the court in Picotte explained: 

The land west of the right of way is routinely patrolled by State and Village of 
Pender officers; neither officers of the Tribe nor the Bureau of Indian Affairs have 
provided a law enforcement presence in the opened lands. 

 
(Picotte, Filing # 8-4, at CM/ECF p. 6.)   
 

And this fact is not unique to law enforcement. Quite simply, all governmental functions 

have been provided by Nebraska or local governmental entities.  (Greenwald Report, p. 2.)  In 

contrast, the Omaha Indian Tribe has never sought to enforce the provisions of the Omaha Tribal 

Code west of the railroad right of way although the Tribe has enforced its code east of the right 

of way. (J.S., Filing #100, at CM/ECF, p. 22 ¶¶ 138-143.) Nor does the Tribe offer foster care, 

medical, welfare or child protective services within the Disputed Territory.  (J.S., Filing #100, at 

CM/ECF, p. 22 ¶ 144.) Furthermore, the Omaha Tribe does not have an office and does not 

operate a school, industry, or business on the Disputed Territory.  (J.S., Filing #100, at CM/ECF, 

p. 22 ¶ 145.) Significantly, the Omaha Tribe’s seat of government is not within the Disputed 

Territory.  (J.S., Filing #100, at CM/ECF, p. 22 ¶ 147.) In fact, the Tribe does not own any 

claims to land west of the right of way, and does not engage in any tribal celebrations or 

ceremonies or conduct governmental activities on the land.  (J.S., Filing #100, at CM/ECF, p.22 
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¶¶ 146-47.)  These facts all lead to one conclusion—that the Omaha Reservation was long ago 

diminished.   

b. Demographics Show the Land Has Lost Any Indian Character 

 The demographics of the Disputed Territory also reinforce the conclusion that Congress 

intended to diminish the reservation.  “Where non-Indian settlers flooded into the opened portion 

of a reservation and the area has long since its Indian character . . . de facto, if not de jure, 

diminishment may have occurred.”  Solem, 465 U.S. at 471.  In other diminishment cases, courts 

have looked closely at the actual number of allotments taken and the size of the Indian 

population in the opened area as evidence of the contemporaneous understanding of the parties 

as to diminishment or disestablishment of reservation land.  See Yankton Sioux Tribe, 522 U.S. at 

356-57 (recognizing that where an “area remains ‘predominately populated by non-Indians with 

only a few surviving pockets of Indian allotments,’ . . . those demographics signify a diminished 

reservation) (quoting Solem, 465 U.S. at 471, n. 12); see also Hagen, 510 U.S. at 420-21; 

Rosebud Sioux Tribe, 430. U.S. at 605; Osage Nation, 597 F.3d at 1127; Yellowbear I, 174 P.3d 

at 1283; Yellowbear v. Wyoming Attorney General, 636 F.Supp.2d 1254, 1264 (D. Wyo. 2009) 

(“Yellowbear II”). In all of these cases, the court found demographics similar to those present in 

this matter supported a conclusion that diminishment or disestablishment occurred.  Id. 

 Both the historic and current demographics of the Disputed Territory are striking.  Prior 

to the passage of the 1882 Act, the land west of the right of way had not been settled by either 

Indians or non-Indians. (J.S., Filing #100 at CM/ECF p. 10, ¶ 65.) Following the survey and 

appraisal of the Disputed Territory, the land was opened for settlement on April 30, 1884. (J.S., 

Filing #100 at CM/ECF p. 15, ¶ 92.) “Upon opening the lands to settlement the major thereof 

was quickly absorbed by settlers.  By September 1, 1884, 311 filings had been made, embracing 
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about 43,000 acres.”  (Greenwald Report, p. 22, n. 105 quoting Report of the Commissioner of 

the General Land Office, 28, in Report of the Secretary of the Interior, vol. I, H.exdoc. 1, part 5, 

48th Cong., 2d sess., 1884, serial 2286.) 

Between 1885 and December of 1889, Pender grew to a population of more than 300. 

(Greenwald Report, p. 22, n. 108 citing “Miscellaneous State Matters,” The Tribune, McCook, 

Nebraska, December 17, 1885, n.p., Chronicling America: Historic American Newspapers, 

Library of Congress http://chroniclingamerica.loc.gov/.) Thurston County was organized in 

1889, encompassing the Omaha and Winnebago reservations, along with the opened land west of 

the railroad. The Daily Bee, promoting Pender’s candidacy for county seat in 1889, described the 

town as having a population of roughly 500 “bright, intelligent and wide awake public-spirited 

American citizens.” The Bee praised Pender’s location on the railroad and listed the following 

businesses: the Logan Valley bank, the Bank of Pender, the Logan Valley Times, the roller mills, 

“and several others.” The town had a church, a school, and “[o]nly one saloon.” By the 1890s, 

Pender’s population had grown to 700. (Greenwald Report, p. 22, nn. 109-10 citing “The New 

Town of Pender,” The Omaha Daily Bee, Omaha, Nebraska, April 6, 1889, 5, Chronicling 

America: Historic American Newspapers, Library of Congress; “Pender Pan-O-Rama: Historical 

Souvenir Booklet,” 1960, 4-5, Nebraska State Historical Society, Lincoln, Nebraska.) 

A 1916 report on soils in Thurston County described Pender as an agricultural center, 

providing supplies for the region and serving as a shipping point for grain (the town possessed 

four elevators). The report stated: 

The present population consists largely of native whites and Indians, except in the 
southwestern part, where Germans and Bohemians are numerically predominant. 
The Indians are in large part confined to the eastern part of the county. 
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(Greenwald Report, p. 23, n. 112 quoting U.S. Department of Agriculture, Soil Survey of 

Thurston County, Nebraska (Washington: Government Printing Office, 1916), 7.) 

 Conversely, since the early twentieth century, Indians have comprised less than two 

percent of the population west of the right of way. (J.S., Filing #100, p. 18 ¶ 115.) Given the 

option of selecting their land west of the railroad right of way, and despite Fletcher’s urging to 

select land near the railroad right of way, most Omahas preferred the eastern part of the 

reservation. (J.S., Filing #100 at CM/ECF p. 14, ¶¶ 87-88.) The 1905 title map shows that of the 

fifteen allotments taken by members of the Omaha Indian Tribe west of the railroad right of way, 

10 allotments were fully or largely west of the right of way and 5 allotments were mostly east of 

the right of way.  (Decl. of Emily Greenwald, ¶ 3.) Indian allotments either wholly or partially 

west of the railroad right of way taken by members of the Omaha Indian Tribe represent less 

than 2% of the total acreage west of the right of way. (Decl. of Emily Greenwald, ¶ 3.) Of the 

50,000 acres available west of the right of way, Tribe members selected allotments on only 876 

of these acres. (J.S., Filing #100 at CM/ECF p. 15, ¶ 91.)  

The undisputed evidence clearly shows that after passage of the 1882 Act, the Disputed 

Territory was settled and homesteaded almost exclusively by non-Indians.  And these 

demographics have not changed.  The Indian population west of the right of way has never 

exceeded 2 percent and has maintained a population of non-Indians exceeding 97%.  (Greenwald 

Report, p. 27, Table 1.) 

Such a disparity between Indian and non-Indian populations has consistently supported a 

finding of diminishment.  See Yankton Sioux Tribe, 522 U.S. at 356-57 (explaining 

demographics supported a finding of diminishment where “fewer than 10 percent of the disputed 

lands [were] in Indian lands, non-Indians constitute[d] over two-thirds of the population within 
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the 1858 boundaries, and several municipalities inside those boundaries have been incorporated 

under [state] law”); Hagen, 510 U.S. at 420-21 (finding demographics supported diminishment 

where the population of the area was approximately 85% non-Indian); Rosebud Sioux, 430 U.S. 

at 605 (finding demographics supported diminishment when the area was over 90% non-Indian); 

Osage Nation, 597 F.3d at 1127 (finding a reservation disestablished where 84% of the territory 

was non-Indian, and tribal members only accounted for 3.5% of the population); Yellowbear I, 

174 P.3d at 1283 (finding demographics supported diminishment where 92% of the city where 

crime occurred was non-Indian); Yellowbear II, 636 F. Supp. 2d at 1264 (positively recognizing 

Yellowbear I’s analysis while denying a writ of habeas corpus).  What was true in the above 

cases is true of the Disputed Territory in this case.  The area remains ‘predominately populated 

by non-Indians with only a few surviving pockets of Indian allotments,’ and those demographics 

signify a diminished reservation.”  Yankton Sioux Tribe, 522 U.S. at 356. 

c. The Public’s Justifiable Expectations Should Not Be Upset 
 

 The Supreme Court has recognized a “longstanding assumption of jurisdiction by the 

State over an area that is over 90% non-Indian both in population and in land, use, not only 

demonstrates the parties’ understanding of the meaning of the Act, but has created justifiable 

expectations.”  Rosebud Sioux, 430 U.S. at 604-05.  Furthermore, when such demographics are 

present, “finding that the land remains Indian country seriously burdens the administration of 

state and local governments.”  Solem, 465 U.S. at 472, n. 12.   

As discussed above, the current population of the Disputed Territory is almost 

exclusively non-Indian and all government services are being provided by state and local 

governmental entities.  A determination that the Disputed Territory is a part of the Omaha 

Reservation would require jarring changes to the manner in which governmental services are 
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provided and unsettle “the justifiable expectations” of the nonmembers living in the Disputed 

Territory. 

Although the land on which Pender is located was originally a part of the Omaha 

Reservation, Congress relocated the western border of the Reservation by removing all of the 

land west of the Sioux City and Nebraska Railroad Company right of way from the Reservation 

and opening that land up for settlement by non-Indians.  Thereafter, Congress no longer treated 

the Disputed Territory as part of the Omaha Reservation and the Disputed Territory lost its 

Indian character.  The Disputed Territory was settled by non-Indians and is currently owned by 

non-Indians.  The Omaha Tribe does not exercise jurisdiction over the Disputed Territory nor 

does it conduct Tribal activities or maintain Tribal offices in the Disputed Territory.  Rather, the 

Disputed Territory possesses no Indian character and is just like any other land in Nebraska that 

is not adjacent to an Indian reservation. 

Even more so than in Hagen, the “‘jurisdictional history,’ as well as the current 

population situation . . . , demonstrates a practical acknowledgment that the [Omaha] 

Reservation was diminished; a contrary conclusion would seriously disrupt the justifiable 

expectations of the people living in the area.”  Hagen, 510 U.S. at 421.  Again, put as clearly as 

possible by the Supreme Court, “the standards of federal Indian law . . . preclude the [Omaha] 

Tribe from rekindling embers of sovereignty that long ago grew cold.”  Sherrill, 544 U.S. at 215. 

B.  Defendants Lack the Sovereign Authority to Impose a Tax or Regulatory 
Scheme on Nonmembers of the Omaha Indian Tribe Outside the Omaha 
Reservation 

 
 The Court fully explained the limits upon an Indian Tribe’s power to impose taxes in 

Atkinson, 532 U.S. at 653.  There, the Court rejected the authority of the Navajo Nation to 

impose a hotel occupancy tax on hotels located on non-Indian land located within the boundaries 
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of the Navajo Reservation.5  The Navajo Nation enacted a hotel occupancy tax which imposed 

an 8% tax on the cost of any hotel room located within the Reservation.  Though the legal 

incidence of the tribal hotel tax fell on the hotel guests, the Navajo Nation sought to impose the 

duty to collect the tax on Atkinson, the non-Indian owner of a hotel.  As clearly shown above, 

Pender is not located on the Omaha Reservation.  Thus, even more so than in Atkinson, the 

Omaha Tribe cannot enforce its liquor control and tax scheme on businesses located within 

Pender.   

 The Supreme Court reaffirmed a narrow statement of the powers of Indian tribes over 

non-member activities on lands over which tribes have lost their “gate-keeping right.”  Strate v. 

A-1 Contractors, 520 U.S. 438, 456 (1997).  The Court began its analysis with the now well-

recognized statement that “[t]ribal jurisdiction is limited: For powers not expressly conferred 

upon them by federal statute or treaty, Indian tribes must rely upon their retained or inherent 

sovereignty.”   Atkinson, 532 U.S. at 649-50.  Describing Montana v. Crow Tribe of Indians, 523 

U.S. 696 (1998), as “the most exhaustively reasoned of our modern cases addressing” the scope 

of inherent tribal authority, the Court reiterated the view espoused in that case that tribal “power 
                                                           

 5  There are several different labels applied to land that is affiliated with an Indian tribe.  
“Reservations” are lands formally reserved for Indians through treaties, federal statutes, or 
executive orders. See Felix S. Cohen, Handbook of Federal Indian Law 473-81, 493 (1982 ed.). 
Lands within reservations are communal lands that are set apart for the benefit of all tribal 
members and held in trust.  Id. at 34-38.  “Dependent Indian communities” are areas largely 
populated by Indians on lands set apart for Indians outside of reservations.  Id. at 38-39. 
“Allotments” are lands within or outside of reservations that are individually owned by Indians 
and that are either restricted against alienation or held in trust.  Id. at 39-41.  “Indian country” is 
defined in 18 U.S.C. § 1151 as “(a) all land within the limits of any Indian reservation under the 
jurisdiction of the United States Government, notwithstanding the issuance of any patent [non-
Indian fee land], and, including rights-of-way running through the reservation; (b) all dependent 
Indian communities. . .; and (c) all Indian allotments, the Indian titles to which have not been 
extinguished. . . .”  Although the Indian country statute is codified under the criminal code, the 
United States Supreme Court has held that it applies to tribal civil jurisdiction as well. See 
DeCoteau v. Dist. Cnty. Court for Tenth Judicial Dist., 420 U.S. 425, 427 n.2 (1975). 
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over nonmembers on non-Indian fee land is sharply circumscribed.”   Id. at 650.  As explained in 

Montana, an Indian tribe’s “inherent authority” is limited to “what is necessary to protect tribal 

self-government or to control internal relations,” but does not extend to “external relations” as 

that would be “inconsistent with the dependent status of the tribes.”  Montana, 450 U.S. at 564.  

 The Court in Atkinson then described Montana and the precedent on which that decision 

rested, and confirmed “the general proposition that the inherent sovereign powers of an Indian 

tribe do not extend to the activities of nonmembers of the tribe,” unless one of two narrow 

exceptions apply.  Id. at 651 (quoting Montana, 450 U.S. at 565).  The exceptions, both of which 

were described within the context of tribal jurisdiction over non-Indians on reservation land, 

were articulated as follows: 

To be sure, Indian tribes retain inherent sovereign power to exercise some forms 
of civil jurisdiction over non-Indians on their reservations, even on non-Indian 
fee lands.  A tribe may regulate, through taxation, licensing, or other means, the 
activities of nonmembers who enter consensual relationships with the tribe or its 
members, through commercial dealing, contracts, leases, or other arrangements.  
A tribe may also retain inherent power to exercise civil authority over the conduct 
of non-Indians on fee lands within its reservation when that conduct threatens or 
has some direct effect on the political integrity, the economic security, or the 
health or welfare of the tribe. 

 
Montana, 450 U.S. at 565-66 (quoted, in part, by Atkinson, 532 U.S. at 651) (emphasis added). 

 Members of the Navajo Nation’s Tax Commission argued that the Montana and Strate 

limitation of an Indian tribe’s authority over nonmembers should “not restrict an Indian tribe’s 

power to impose revenue-raising taxes.”   Atkinson, 532 U.S. at 652.  The Court rejected that 

premise, stating that its prior opinion in Merrion v. Jicarilla Apache Tribe, 455 U.S. 130 (1982), 

“was careful to note that an Indian tribe’s inherent power to tax only extended to ‘transactions 

occurring on trust lands and significantly involving a tribe or its members.’” Atkinson, 532 U.S. 

at 653 (quoting Merrion, 455 U.S. at 137 (emphasis in Atkinson)).  According to Justice 

4:07-cv-03101-RGK-CRZ   Doc # 118   Filed: 06/24/13   Page 55 of 61 - Page ID # 2920

http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2001440955&fn=_top&referenceposition=650&findtype=Y&vr=2.0&db=0000780&wbtoolsId=2001440955&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&referencepositiontype=S&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=2001440955&fn=_top&referenceposition=651&findtype=Y&vr=2.0&db=0000780&wbtoolsId=2001440955&HistoryType=F
https://a.next.westlaw.com/Document/I6b41d5ea9c2511d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
https://a.next.westlaw.com/Document/I6b41d5ea9c2511d9bc61beebb95be672/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/find/default.wl?ft=Y&db=0000780&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1982103626&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1982103626&HistoryType=F
http://www.westlaw.com/find/default.wl?ft=Y&db=0000780&rs=ap2.0&rp=%2ffind%2fdefault.wl&serialnum=1982103626&fn=_top&findtype=Y&vr=2.0&wbtoolsId=1982103626&HistoryType=F


56 
 

Rehnquist, Merrion “is . . . easily reconcilable with the Montana-Strate line of authority, which 

we deem to be controlling . . . [A] tribe has no authority over a nonmember until the nonmember 

enters tribal lands or conducts business with the tribe.”  Atkinson, 532 U.S. at 653 (internal 

citations omitted).  “An Indian tribe’s sovereign power to tax - whatever its derivation - reaches 

no further than tribal land.”  Id.  

 In the present case, the tax and licensing scheme which Defendants seek to impose 

reaches even further than the tribal tax rejected in Atkinson.  The Navajo Nation’s hotel 

occupancy tax only extended to hotels located within the boundaries of the Navajo reservation.  

The Atkinson Court rejected the tribal officers’ claim of sovereign authority to impose the tax on 

nonmembers on non-Indian fee land even though the hotel was located within the borders of the 

Navajo reservation.  Atkinson, 532 U.S. at 654.  If the Navajo Nation lacked the authority to 

impose a tax on nonmembers on non-Indian fee land located within its reservation boundaries, 

Defendants here certainly lack the authority to impose the Beverage Control Ordinance’s tax and 

licensing scheme on nonmembers on non-Indian fee land outside the boundaries of the Omaha 

Reservation.  

C.  Neither of Montana’s Exceptions Apply to Defendants’ Attempts to Impose 
the Beverage Control Ordinance on Plaintiffs  

 
 In both Atkinson and Montana, the Court explained the “general rule that Indian tribes 

lack civil authority over nonmembers on non-Indian fee land.”  Atkinson, 532 U.S. at 654.  The 

two exceptions to this rule identified by the Montana Court do not apply in this case because 

Defendants are attempting to enforce the Beverage Control Ordinance outside of the boundaries 

of the Omaha Reservation.  Thus, even to the extent that Montana allows Indian tribes to 

exercise limited authority over nonmembers within the boundaries of a reservation, the Court has 
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never extended tribal authority over nonmembers beyond the physical confines of Indian 

country.  

 The first Montana exception allows for a tribe to exercise civil jurisdiction over “non-

Indians on their reservation” if the nonmembers enter into “consensual relationships with the 

tribe or its members, through commercial dealing, contracts, leases, or other arrangements.”  

Montana, 450 U.S. at 565.6  None of the Plaintiffs in this case are involved in a consensual 

relationship with the Omaha Tribe or its members on the Omaha Reservation.  As set forth in the 

Joint Stipulation of Facts, none of the Plaintiffs have a business or commercial relationship with 

the Omaha Tribe or its members within the Omaha Reservation.  (J.S., Filing # 100 at CM/ECF 

p. 2 ¶¶ 12-14.)  Although a very small percentage of the Plaintiffs’ alcohol sales are made to 

members of the Omaha Tribe, none of those sales take place within the Omaha Reservation.  

(J.S., Filing # 100 at CM/ECF p. 2 ¶ 9.)  Rather, to the extent that any of the Plaintiffs engage in 

sales to Omaha Tribe members, those sales occur because Omaha Tribe members intentionally 

leave the confines of the Omaha Reservation to travel to Plaintiffs’ places of business outside of 

the boundaries of the Reservation.  Because the Plaintiffs are not involved in any consensual 

                                                           
 6  That the “consensual relationship” exception is limited to commercial dealings 
occurring on the reservation is made clear by the Court’s introductory sentence to the exception: 
“To be sure, Indian tribes retain inherent sovereign power to exercise some forms of civil 
jurisdiction over non-Indians on their reservations, even on non-Indian fee lands.”  Montana, 
450 U.S. at 565.  In addition, all of the cases cited by the Court in support of this exception 
involved transactions occurring within the confines of a reservation.  See, e.g., Williams v. Lee, 
358 U.S. 217 (1959) (collection action for credit extended by store located on Navajo 
Reservation); Morris v. Hitchcock, 194 U.S. 384 (1904) (upholding permit tax on non-Indian 
owned livestock grazed on Chickasaw Reservation); Buster v. Wright, 135 F. 947 (8th Cir. 1905) 
(permit tax for nonmembers to do business within the Creek Nation Reservation); Washington v. 
Confederated Tribes of Colville Indian Reservations, 447 U.S. 134 (1980) (challenge to various 
state taxes applied to transactions occurring on Indian reservations).  Indeed, if the “consensual 
relationship” exception were applied to transactions taking place outside of the reservation, this 
exception would swallow the rule that tribes may only exercise limited civil authority over 
nonmembers. 
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commercial or business relationship with the Omaha Tribe or its members within the boundaries 

of the Omaha Reservation, the “consensual relationship” exception does not authorize 

Defendants to impose the Beverage Control Ordinance on Plaintiffs. 

 The second Montana exception allows a tribe to “exercise civil authority over the 

conduct of non-Indians on fee lands within its reservation when that conduct threatens or has 

some direct effect on the political integrity, the economic security, or the health or welfare of the 

tribe.”  Montana, 450 U.S. at 566.  By its very terms, this exception is limited to a tribe’s 

exercise of sovereignty over nonmembers for “conduct . . . within its reservation.”  Id.  Although 

the sale of alcohol within a reservation’s boundaries could be the type of activity that directly 

affects the “political integrity, economic security or health and welfare of the tribe,” sales made 

outside of the Reservation to primarily non-Indians do not fit within this exception.  To state the 

obvious, the Court expressly limited the reach of this exception to “lands within [the Tribe’s] 

reservation.”  Id.  Because the Plaintiffs are not located within the Omaha Reservation, 

Defendants cannot justify the imposition of the Beverage Control Ordinance on nonmembers 

based on either of the Montana exceptions. 

 The Supreme Court has made it clear that Indian Tribes, due to their dependent status, 

lack the sovereign authority to regulate the conduct of nonmembers outside of tribal boundaries.  

Even more than the Navajo Nation lacked the authority to impose a tax on nonmembers on non-

Indian land within the Navajo Reservation, Defendants here lack the authority to impose a tax 

and licensing scheme on nonmembers outside of the Omaha Reservation.  “An Indian tribe’s 

sovereign power to tax–whatever its derivation–reaches no further than tribal land.”  Atkinson, 

532 U.S. at 653.  

D.  The Omaha Tribe’s Sovereign Immunity Does Not Bar the Plaintiffs’ Claims. 
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 Although the Omaha Tribe enjoys sovereign immunity so long as it acts within its 

sovereign powers, its officials can nonetheless be sued in their official capacities for prospective 

injunctive relief.  See Garcia v. Akwesasne Hous. Auth., 268 F.3d 76, 84 (2d Cir. 2001) (“As a 

matter of federal common law, an Indian tribe enjoys sovereign immunity from suit except 

where ‘Congress has authorized the suit or the tribe has waived its immunity.’”) (quoting Kiowa 

Tribe v. Mfg. Techs., Inc., 523 U.S. 751, 754 (1998); see also Bassett v. Mashantucket Pequot 

Tribe, 204 F.3d 343, 356-357 (2d Cir. 2000)). 

 However, a plaintiff “can still obtain injunctive relief against [a tribal agency] by suing 

an agency officer in his official capacity.” Garcia, 268 F.3d at 87 (citations omitted).  “[U]nder 

the doctrine of Ex parte Young, prospective injunctive or declaratory relief is available against 

tribal officials when a plaintiff claims an ongoing violation of federal law or claims that a tribal 

law or ordinance was beyond the authority of the Tribe to enact.” Bassett, 204 F.3d at 356.  This 

is because “[t]ribal officials alleged to be acting outside the scope of their lawful authority are 

not immune from suit.” Atkinson Trading Co. v. Navajo Nation, 866 F.Supp. 506, 508 (D. N.M. 

1994) (citing Tenneco Oil Co. v. Sac and Fox Tribe of Indians of Okla., 725 F.2d 572, 574 (10th 

Cir.1984)). 

 In this case, the Liquor Retailers are suing the Omaha Tribal Council in their official 

capacities only for prospective injunctive and declaratory relief.  The Liquor Retailers are 

alleging an ongoing violation of federal law and also that the Tribe has no sovereign authority to 

impose their liquor licensing and taxation scheme in Pender.  Thus, sovereign immunity is not a 

barrier to Plaintiffs’ claims.   

E. The Omaha Tribe’s Attempt to Enforce the Liquor Tax Also Violates 
18 U.S.C. § 1161 
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 In addition to acting beyond its sovereign authority, Defendants’ actions also violate 18 

U.S.C. § 1161.  Congress passed 18 U.S.C. § 1161 to allow tribes to regulate sales and 

importation of alcohol within the boundaries of their reservations: 

The provisions of sections 1154, 1156, 3113, 3488, and 3669, of this title, shall 
not apply within any area that is not Indian country, nor to any act or transaction 
within any area of Indian country provided such act or transaction is in 
conformity both with the laws of the State in which such act or transaction occurs 
and with an ordinance duly adopted by the tribe having jurisdiction over such area 
of Indian country, certified by the Secretary of the Interior, and published in the 
Federal Register. 18 U.S.C. § 1161 (emphasis added). 

 
 Section 1161, passed in 1953, is a suspension of the 1832 Congressional prohibition of 

liquor sales to Indians. Rice v. Rehner, 463 U.S 713, 722 (1983) (“Congress imposed complete 

prohibition by 1832, and these prohibitions are still in effect subject to suspension conditioned 

on compliance with state law and tribal ordinance.”).  “The prohibition on liquor sales to Indians 

‘is still in the code as part of 18 U.S.C. § 1854, but is confined to Indian country by 18 U.S.C. § 

1161 and can be conditionally suspended by enactment of a tribal ordinance pursuant to the latter 

section.’” Rice, 463 U.S. at 722 n.8 (quoting Cohen, Federal Indian Law, 306-307) (emphasis 

added). 

 Thus, Congress has expressed a clear intent that the suspension of prohibition in 18 

U.S.C. § 1161 only applies to Indian country, and tribes can only regulate alcohol within Indian 

country.  Because Pender in not within the Omaha Reservation, Defendants’ attempts to enforce 

its liquor tax and licensing scheme on Plaintiffs–or anywhere west of the railroad right-of-way–is 

a violation of 18 U.S.C. § 1161.  

CONCLUSION 

 For all of the foregoing reasons, Plaintiffs respectfully request that the Court grant 

Plaintiffs’ Motion for Summary Judgment. 
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