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STATEMENT OF JURISDICTION 

The district court had jurisdiction pursuant to 18 U.S.C. § 3231.  

The district court entered judgment on September 28, 2011, and 

entered an amended judgment on October 7, 2011 to correct a clerical 

error.  E.R. 133-39, 141-47; C.R. 155, 158.1  Livingston filed a timely 

notice of appeal on October 7, 2011, and a timely amended notice of 

appeal on October 11, 2011.  Fed. R. App. P. 4(b); E.R. 140, 148; 

C.R. 160, 161.  This Court has jurisdiction pursuant to 28 U.S.C. 

§ 1291. 

ISSUES PRESENTED FOR REVIEW 

1. Were the allegations of the superseding indictment 

sufficient to charge (1) mail fraud and (2) theft by an 

officer or employee of a gaming establishment on Indian 

lands? 

2. Did the district court abuse its discretion by giving the 

Ninth Circuit Model Jury Instruction on mail fraud 

rather than Livingston’s alternative formulation?   
                                      

1 “C.R.” refers to the district court clerk’s record.  “E.R.” refers 
to Livingston’s Excerpts of Record filed May 7, 2012.  “S.E.R.” refers 
to the Supplemental Excerpts of Record filed with this answering 
brief. 
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3. Did the district court correctly state the elements of 18 

U.S.C. § 1168(b) when it declined to instruct the jury that 

the government was required to prove that the casino was 

on “Indian lands” in order to prove theft under the 

statute? 

4. Was the Rule 404(b) evidence relevant to Livingston’s 

intent, plan, knowledge, modus operandi, and absence of 

mistake, where it showed Livingston’s thefts of similar 

items from the casino in the same time period, using the 

same means and methods? 

BAIL STATUS 

Livingston is serving the sentence imposed in this case.  His 

projected release date is September 23, 2013. 

STATEMENT OF THE CASE 

Livingston was charged in an initial indictment returned 

July 23, 2009 with two counts of theft by an officer or employee of a 

gaming establishment on Indian lands under 18 U.S.C. § 1168(b).  

E.R. 1-3.  On April 26, 2010, the first day of the initial trial, 

Livingston orally moved to dismiss the indictment, arguing that the 
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government could not prove the second element of the offense:  

whether “the Indian gaming establishment was operated by or for or 

licensed by an Indian tribe pursuant to an ordinance or resolution 

approved by the National Indian Gaming Commission.”  C.R. 190 at 

36:13-18, 37:6-13.  The court denied the motion, and the trial 

proceeded.  C.R. 39, 42-43; E.R. 155.  On April 30, 2010, the court 

declared a mistrial as the jury was deadlocked.  C.R. 44. 

Following the trial, Livingston moved to dismiss the indictment 

on the ground that the casino was not operated pursuant to National 

Indian Gaming Commission (“NIGC”) approval, as required by 18 

U.S.C. § 1168(b).  C.R. 56 at 1:23-25.  The court denied the motion.  

E.R. 29; United States v. Livingston, No. CR-F-09-273 LJO, 2010 WL 

3463887, at *15 (E.D. Cal. Sept. 1, 2010). 

The grand jury returned the superseding indictment on 

September 23, 2010, alleging six counts of mail fraud and three 

counts of theft under 18 U.S.C. § 1168(b).  E.R. 4-10.  Livingston 

moved on December 17, 2010, to dismiss the superseding indictment 

on the grounds that the mail fraud charges and the theft charge at 

count nine were not sufficiently detailed, and that the theft charges 
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did not allege that the casino was on Indian lands.  C.R. 87-1 at 2; 

E.R. 30.  The court denied the motion on February 2, 2011.  E.R. 30.  

The five-day jury trial began on June 13, 2011.  C.R. 131-34, 136.  

The jury began deliberations on June 21, 2011, and returned guilty 

verdicts on all counts that same day.  C.R. 141. 

The district court held a sentencing hearing on September 23, 

2011.  C.R. 180.  At the conclusion of the hearing, the court 

sentenced Livingston to 24 months imprisonment and ordered him to 

pay restitution of $52,400 to the Chukchansi.  E.R. 141-47. 

STATEMENT OF FACTS 

Chukchansi is an Indian gaming establishment owned by the 

Chukchansi Economic Development Authority, which is in turn 

owned entirely by the Picayune Rancheria of the Chukchansi 

Indians, an Indian tribe.  S.E.R. 81:17-82:2, 82:17-83:2.  Livingston 

was the general manager of Chukchansi from May 2005 through 

January 2008.  S.E.R. 230:8-13. 

As the general manager, Livingston had a fiduciary duty to act 

in Chukchansi’s interest, a duty not to engage in self-dealing, and a 

duty not to spend casino funds for personal purposes.  S.E.R. 80:17-
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20, 84:12-85:12.  Livingston was not authorized to use Chukchansi 

business funds for personal purchases such as personal vacation 

travel or down payments on personal vehicles, or to purchase items 

at auction for his personal benefit.  S.E.R. 86:11-87:10, 90:13-21.  If 

Livingston purchased items at auctions using Chukchansi funds, 

those items were supposed to be brought back for the casino to use.  

S.E.R. 90:13-25.  Chukchansi executives with credit cards were 

supposed to identify their personal purchases when submitting 

statements or receipts, and were supposed to reimburse the casino 

for such personal expenses.  S.E.R. 62:17-25. 

I. Livingston Purchased a $7,000 Hawaiian Vacation 
Package for Himself Using his Chukchansi Business 
Credit Card and Had Chukchansi Pay the Bill. 

Denee Conner, the former director of the Saint Agnes Medical 

Center foundation in Fresno, testified that Livingston purchased a 

Hawaiian golf package for $7,000 at a Saint Agnes fundraiser on 

May 21, 2007.  S.E.R. 9:21-10:24, 11:19-12:8, 361-62.  He paid for the 

trip with his Chukchansi business credit card.  S.E.R. 11:12-18, 359-

61.  The $7,000 charge was billed by mail to Chukchansi on 

Livingston’s credit card statement, and Chukchansi paid the bill by 
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mail.  S.E.R. 47:7-48:4, 49:3-50:11, 359-60.  The Hawaiian golf 

package included round-trip airfare to Maui, five nights of 

accommodations at the Sheraton Maui Kaanapali in early 

January 2008, golf rounds, and tickets to the PGA Tour’s Mercedes-

Benz Championship taking place the same week.  S.E.R. 13:14-25, 

40:13-41:4, 362. 

Livingston told Conner at the Saint Agnes event that he would 

be using the Hawaiian trip himself.  S.E.R. 14:22-15:5, 28:25-29:2.  

Livingston and his wife went on the Hawaiian trip from January 3-8, 

2008.  S.E.R. 33:7-34:13, 38:15-39:15.  A few weeks later, casino 

investigators interviewed him about his purchases.  S.E.R. 303:6-15.  

When the investigators asked about the Hawaiian golf package, 

Livingston claimed that Saint Agnes never gave it to him.  

S.E.R. 303:23-304:5. 

Livingston admitted at trial that he was not authorized to have 

Chukchansi pay for his personal Hawaiian golf vacation.  

S.E.R. 279:14-21.  He also admitted that he personally took the trip 

and that Chukchansi paid the $7,000 credit card charge.  

S.E.R. 273:8-10, 282:6-283:10.  However, Livingston claimed that, 
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when he took the Hawaiian trip, he thought that he had won it at the 

Saint Agnes golf tournament as the low score winner.  S.E.R. 270:3-

8.  He claimed that he initially thought the trip he bought from Saint 

Agnes was a second Hawaiian trip, which he planned to give away to 

either casino customers or to Greg Walaitis, a Saint Agnes 

executive.2  S.E.R. 273:18-275:2, 276:7-10.  Livingston also claimed 

he tried to buy yet another Hawaiian trip for a casino promotion.  

S.E.R. 274:8-275:2. 

Saint Agnes in fact had only two Hawaiian golf packages and 

both were sold:  one to Livingston and one to another buyer. 

S.E.R. 15:9-16, 16:11-17:1, 28:3-13, 36:17-37:4.  Conner confirmed 

that Livingston won only a vase and a dozen golf balls, not a 

Hawaiian trip, for having the lowest individual score at the golf 

tournament.  S.E.R. 26:10-22, 395. 

Former Chukchansi CFO Bruce King testified that Chukchansi 

never received the Hawaiian golf package, and Livingston never 

                                      
2 Livingston mistakenly refers to Greg Walaitis’s trial 

testimony.  See Appellant’s Opening Brief (“A.O.B.”) 33.  Walaitis did 
not testify in the second trial.  Livingston’s reference to Walaitis’s 
testimony relate to the first trial only. 
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informed him that he bought the Hawaiian trip using Chukchansi 

funds.  S.E.R. 98:24-99:23.  King did not learn that Livingston had 

purchased the golf package until after Livingston left Chukchansi.  

S.E.R. 100:1-4. 

At trial, Livingston admitted that he did not win the trip to 

Hawaii. S.E.R. 277:16-22.  However, he claimed to have realized this 

only while preparing for trial with his attorney.  S.E.R. 277:18-22. 

II. Livingston Used his Chukchansi Business Credit Card to 
Make Unauthorized Down Payments on Personal 
Vehicles. 

A. Livingston Charged a $20,000 Down Payment on 
the Purchase of his Personal Car. 

In June 2007, Livingston bought a Ford Shelby Mustang at 

Bret’s Ford as his personal car.  S.E.R. 166:13-20, 167:25-168:25.  He 

told Bruce Boren, a manager at Bret’s Ford, that he was putting 

$20,000 down on the purchase of his personal car.  S.E.R. 168:21-25.  

When the dealership was unable to charge the full $20,000 on his 

Chukchansi business credit card due to a $10,000 charge limit, he 

gave Bret’s Ford written authorization to charge the remaining 

$10,000 at a later date.  S.E.R. 169:1-171:8, 308:10-17, 365-67.  After 

trying unsuccessfully several times, on July 27, 2007 Bret’s Ford was 

Case: 11-10520     11/08/2012          ID: 8394122     DktEntry: 28     Page: 17 of 82



9 
 

able to charge the additional $10,000 on Livingston’s business credit 

card.  S.E.R. 158:18-159:24, 172:13-20, 308:10-17, 368. 

The two Bret’s Ford charges for $10,000 were billed by mail to 

Chukchansi on the defendant’s credit card statement.  S.E.R. 51:8-

52:9, 363-64.  Chukchansi paid this bill with casino funds.  

S.E.R. 52:6-11.  Bruce King testified – and Livingston admitted – 

that Livingston was not authorized to have Chukchansi pay down 

payments for his personal Ford Mustang.  S.E.R. 86:25-87:6, 112:9-

19, 279:14-16. 

At trial, Livingston testified that the $20,000 down payment 

was not really for his personal car, but to reserve another Shelby 

Mustang for a ten-car purchase by Chukchansi.  S.E.R. 242:3-15, 

243:5-20, 244:9-18, 310:2-25.  Livingston admitted that the $20,000 

payment was reflected only on the sales contract for his personal car, 

but blamed the misrepresentation on Bret’s Ford.  S.E.R. 244:25-

245:6, 369-71.  Livingston further claimed he became comfortable 

with the deal after he spoke “with folks” and claimed that “people 

knew what [he] was doing,” and because he decided that Bret’s Ford 

would not “burn” Chukchansi on the $20,000 deposit.  S.E.R. 249:1-
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11.  Livingston claimed that it was not unusual for dealerships to 

switch deposits amongst vehicles like this.  S.E.R. 250:5-8.  

Livingston later admitted that, if he had needed to pay Bret’s Ford 

$20,000 for business purposes, he could have had a Chukchansi 

check cut for $20,000 on June 27, 2007 and delivered to Bret’s Ford 

the next day.  S.E.R. 312:16-313:19. 

Tom Loveall, the former general manager of Bret’s Ford, 

confirmed that the defendant made the $20,000 in down payments on 

the defendant’s personal car.  S.E.R. 339:25-340:12, 346:2-4.  Bruce 

Boren also testified that the defendant told him the $20,000 payment 

was a down payment on the defendant’s personal car, not towards 

the multi-car purchase of vehicles by Chukchansi.  S.E.R. 172:1-12. 

B. Livingston Charged a $5,000 Down Payment for 
Deborah Johnson’s Personal Car. 

On July 12, 2007, Livingston charged $5,000 on his Chukchansi 

business credit card as a down payment on a personal car for 

Deborah Johnson, Chukchansi’s new vice president of marketing.  

S.E.R. 173:10-174:15, 372-75.  Bruce King testified, and Livingston 

admitted, that the payment for Johnson’s car was not authorized.  

S.E.R. 87:7-10, 112:20-24, 279:14-19,311:19-25. 
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Johnson testified that, on July 12, 2007, Livingston suggested 

she travel with him to Bret’s Ford, where he was in the process of 

buying 10 cars for Chukchansi.  S.E.R. 179:11-180:2.  Livingston 

knew Johnson was looking for a new personal car at the time and, at 

the dealership, told her to buy a specific Ford Fusion.  S.E.R. 261:1-9, 

180:5-10.  Livingston told Johnson he would put $5,000 down on her 

new car and “bury it” in Chukchansi’s ten-car purchase.  

S.E.R. 180:11-23.  Johnson was shocked by Livingston’s conduct, but 

purchased the car as he told her to do.  S.E.R. 181:2-15.  Johnson’s 

purchase contract reflected the $5,000 down payment.  S.E.R. 184:7-

15, 374. 

Livingston admitted making the $5,000 charge, but claimed it 

was an additional deposit that Bret’s Ford required “to secure the 

additional nine vehicles” for Chukchansi’s multi-car purchase.  

S.E.R. 262:22-263:12, 311:6-22.  He also claimed that he drove 

Johnson to the dealership that day to introduce her to the owner of 

Bret’s Ford and have her complete the deal for Chukchansi’s ten-car 

purchase.  S.E.R. 260:2-261:20.  Livingston claimed that he did not 

participate in Johnson’s purchase of a car and did not know that the 
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dealership reflected the $5,000 payment as having been paid for 

Johnson’s personal car.  S.E.R. 266:10-15, 267:8-14.  Loveall, Boren, 

and Dana Rager, a former manager at Bret’s Ford, testified that 

Livingston charged the $5,000 as a down payment on Johnson’s 

personal car.  S.E.R. 177:1-9, 330:5-9, 343:20-25, 346:5-7.  Boren and 

Loveall also confirmed that Bret’s Ford did not require Chukchansi 

to make any deposit on the multi-car purchase.  S.E.R. 172:21-173:9, 

346:21-347:4. 

Livingston admitted that he submitted the credit card receipt 

for the $5,000 charge to Chukchansi for payment.  S.E.R. 264:20-

265:3.  The charge was included on his business credit card 

statement that Chukchansi received by mail, and Chukchansi paid 

the bill with casino funds.  S.E.R. 51:8-52:11, 364. 

Johnson testified that several weeks later she reported this 

incident to Phil Rooney, Chukchansi’s vice-president of human 

resources, and Bruce King.  S.E.R. 187:5-188:3.  Rooney testified that 

when he asked Livingston about the $5,000 payment, “it was obvious 

[Livingston] didn’t want to talk about it.”  S.E.R. 323:3-9.  Livingston 

referred to the car financing as “funny money,” but did not explain 
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the transaction to Rooney.  S.E.R. 322:17-22.  Livingston did not 

claim to Rooney that the $5,000 was related to Chukchansi’s multi-

car purchase.  S.E.R. 322:25-326:2.  Johnson testified that, after she 

reported the matter, Livingston forced her to resign and threatened 

harm to her and her family if she did not leave California.  

S.E.R. 188:4-10, 189:3-9. 

III. Livingston Charged Thousands of Dollars in Auctioned 
Items on his Chukchansi Business Credit Card and Never 
Provided the Items to Chukchansi.  

A. Livingston Bought a Diamond Necklace in October 
2006. 

At a Kitahara Foundation auction in October 2006, Livingston 

purchased a diamond necklace for $1,000 and gave it that evening to 

the woman who had been modeling the necklace at the event.  

S.E.R. 65:1-20, 66:3-18, 127:17-129:1.  Livingston had Chukchansi 

pay the Kitahara Foundation’s bill for this $1,000 necklace.  

S.E.R. 43:2-45:3, 67:15-68:24.  At trial, he admitted buying the 

diamond necklace with Chukchansi funds and claimed he gave it to 

the model to promote the casino.  S.E.R. 304:9-16, 305:14-306:3. Phil 

Rooney acknowledged that there was no legitimate business purpose 

for Livingston to purchase the necklace and then give it to model.  
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S.E.R. 318:16-20, 319:23-320:3.  Bruce King testified that, if 

Livingston bought the necklace with Chukchansi funds, he should 

have provided it to the casino for use as a promotional item. 

S.E.R. 111:8-18. 

B. Livingston Purchased a Masters Jacket, Dave 
Matthews Band Fiddle, and Phil Mickelson Photo in 
October 2007. 

At a Kitahara Foundation auction in October 2007, Livingston 

submitted the winning bids for a Masters jacket signed with 25 

autographs for $10,000, a Dave Matthews Band signed fiddle for 

$2,000, and a photograph signed by professional golfers Mike Wier 

and Phil Mickelson for $500.   S.E.R. 70:8-71:10, 72:7-73:14, 74:13-

76:18, 130:4-21, 378-79.  Livingston admitted at trial that he paid 

$12,500 for these items using Chukchansi business funds.  

S.E.R. 287:21-288:15.  The charge for these items was included on his 

credit card statement, which Chukchansi received by mail and paid 

by check sent by mail.  S.E.R. 53:25-54:16, 55:12-56:14, 376.  

Livingston had the items delivered to him, not Chukchansi, and took 

the items to his house.  S.E.R. 131:4-133:14, 290:1-14. 
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Livingston admitted that he collected sports memorabilia.  

S.E.R. 239:17-241:4.  However, he denied taking or using the 

Masters jacket, the Dave Matthews Band fiddle, or the photo.  

S.E.R. 235:21-23.  He claimed he brought these items to the casino 

within a day or two, by late October or early November, and gave 

them to “unknown individuals” in the marketing department.  

S.E.R. 235:24-36:6, 290:23-291:16, 293:23-294:5. 

During an investigation in January 2008 by the Picayune 

Tribal Gaming Commission, Livingston claimed that he left the 

items at the charitable event at which he purchased them, for the 

charity to give out as it saw fit.  S.E.R. 296:3-297:16, 300:12-301:2, 

335:18-336:1.  When asked whether he brought any of the items 

back, he answered, “No.”  S.E.R. 297:8-9, 300:12-19.  At trial, 

Livingston claimed that he misspoke when he answered the 

investigators’ questions in January 2008.  S.E.R. 301:3-5, 301:18-25. 

King testified that Chukchansi never received the Masters 

jacket, the Dave Matthews Band fiddle, or the Mike Wier and Phil 

Mickelson signed photo.  S.E.R. 101:5-17, 102:7-11.  Picayune Tribal 

Gaming Commission investigators searched the casino in late 2007 
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and 2008, and interviewed casino staff, and were unable to find the 

memorabilia at Chukchansi or find any evidence the defendant had 

ever provided the items to the casino.  S.E.R. 332:21-333:19, 334:7-

335:17.  Livingston admitted that he was not authorized to have 

Chukchansi pay for sports and music memorabilia that he kept 

personally.  S.E.R. 279:14-280:12. 

IV. The First Livingston Trial Ended in a Mistrial and the 
Trial Court Denied Livingston’s Motion to Dismiss the 
Indictment. 

Livingston initially was charged with two counts of theft by an 

officer or employee of a gaming establishment on Indian lands, 

violations of 18 U.S.C. § 1168(b).  E.R. 1-3.  On April 26, 2010, the 

day the first trial was set to start, Livingston orally moved to dismiss 

the indictment, arguing that the government could not prove the 

second element of the offense:  whether “the Indian gaming 

establishment was operated by or for or licensed by an Indian tribe 

pursuant to an ordinance or resolution approved by the National 

Indian Gaming Commission.”  C.R. 190 at 36:13-18, 37:6-13.  

Livingston cited the NIGC approval letter, which stated that 

Chukchansi’s ordinance was “approved for gaming only on Indian 
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lands as defined in the Indian Gaming Regulatory Act.”  C.R. 190 at 

9-10, 36-37.3  The defense argued that the casino was not covered by 

the NIGC approval letter because it allegedly was not on Indian 

lands.  C.R. 190 at 37.  The court found that the resolution of this 

issue depended on whether the government proved the second 

element at trial.  C.R. 190 at 67-69. 

The initial trial was held on April 27-29, 2010.  C.R. 39, 42-43; 

E.R. 155.  The court denied Livingston’s Rule 29 motion for judgment 

of acquittal.  C.R. 192 at 385-86.  On April 30, 2010, the court 

declared a mistrial as the jury was deadlocked.  C.R. 44. 

Following the initial trial, Livingston moved to dismiss the 

initial indictment on the same ground that he had previously orally 

argued to the district court.  C.R. 56 at 1:23-25.  Livingston claimed 

that the casino was not on Indian lands and therefore was not 

operated pursuant to the NIGC’s approval letter.  E.R. 12; United 

States v. Livingston, No. CR-F-09-273 LJO, 2010 WL 3463887, at *1 

(E.D. Cal. Sept. 1, 2010).  The court noted that “[t]he question 

                                      
3 This NIGC approval letter was admitted at the retrial as 

Exhibit 13.  S.E.R. 391-92. 

Case: 11-10520     11/08/2012          ID: 8394122     DktEntry: 28     Page: 26 of 82



18 
 

presented in [the] motion is whether the Casino was operated by the 

Tribe ‘pursuant to an ordinance or resolution approved by the 

National Indian Gaming Commission’ as required by the statute.”  

E.R. 12; Livingston, 2010 WL 3463887, at *1. 

The court did not hold that the government must allege as an 

element that the casino was located on Indian lands, as Livingston 

now claims.  The court’s decision cited the jury instruction to which 

the parties had stipulated in the initial trial, setting out the four 

elements of the crime under section 1168(b).  E.R. 22; Livingston, 

2010 WL 3463887, at *9.  The court later gave the same instruction 

at the retrial.  E.R. 118; S.E.R. 353:8-25. 

The court found that the NIGC approval in this case was 

subject to a limitation:  “namely, that the NIGC approved the Tribe’s 

ordinance for gaming only on Indian land.”  E.R. 24; Livingston, 2010 

WL 3463887, at *10.  The court held that, for the government to meet 

its burden of establishing the second element of the crime, “the 

government must prove at trial beyond a reasonable doubt that [the] 

Casino was on Indian land at the time in question.”  E.R. 24; 

Livingston, 2010 WL 3463887, at *10.  The court denied Livingston’s 
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motion to dismiss on September 1, 2010 (“September 2010 Order”), 

because it found evidence that the casino was operated pursuant to 

an ordinance approved by the NIGC, and Livingston failed to 

establish as a matter of law that the government could not prove this 

element at trial.  E.R. 29; Livingston, 2010 WL 3463887, at *15. 

V. The Trial Court Denied Livingston’s Motion to Dismiss 
the Superseding Indictment. 

The grand jury returned the superseding indictment on 

September 23, 2010, alleging six counts of mail fraud and three 

counts of theft under 18 U.S.C. § 1168(b).  E.R. 4-10.  The 

superseding indictment set forth that, as the general manager of 

Chukchansi, Livingston had oversight over Chukchansi’s operations, 

business expenditures, finances, and employees.  E.R. 4-5.  

Livingston was issued a Chukchansi corporate credit card to make 

business purchases and to pay for business expenses on behalf of 

Chukchansi, but he abused the trust and authority he had been 

given and made unauthorized personal purchases for himself and 

others using Chukchansi’s funds.  E.R. 5-6. 

The superseding indictment described how Livingston used 

Chukchansi funds to make unauthorized down payments on personal 
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vehicles, and unauthorized personal purchases of vacation golf 

packages, jewelry, and autographed sports and music memorabilia.  

E.R. 5-6.  In some cases, Livingston purchased items with his 

Chukchansi credit card and then had Chukchansi staff pay the credit 

card bill with Chukchansi funds.  E.R. 6.  In other cases, Livingston 

had Chukchansi billed for personal items that he bought, and had 

Chukchansi pay the bill.  E.R. 6-7. 

Counts one through six identified specific Chukchansi checks 

that paid (in part) for personal items that Livingston purchased as 

part of his scheme to defraud, and specific Bank of America credit 

card statements containing such charges.  E.R. 7-8.  The superseding 

indictment also listed the specific thefts at issue on counts 7 through 

9:  down payments on personal vehicles from June to August 2007 

(count 7), the purchase and then the use of a Hawaiian vacation 

package for Livingston’s personal benefit between May 2007 and 

January 2008 (count 8), and his purchase of sports and music 

memorabilia for his personal benefit between October and 

December 2007 (count 9).  E.R. 8-10. 
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In response to Livingston’s request, the government provided 

him a letter on November 17, 2010, pointing out specific charges on 

the credit card statements listed in the superseding indictment, as 

well as specific items paid by the checks listed in the superseding 

indictment.  C.R. 99-1.  Livingston subsequently filed a motion for a 

bill of particulars on December 17, 2010 (C.R. 88), which the district 

court denied (C.R. 92).4 

On December 17, 2010, Livingston moved to dismiss the 

superseding indictment.  He argued that the mail fraud charges 

(counts 1 to 6) and the theft charge at count 9 did not sufficiently 

detail the criminal conduct with which he was charged.  C.R. 87-1 at 

2; E.R. 30.  He also argued that the theft counts were insufficient 

because they did not allege the casino was located on Indian lands. 

C.R. 87-1 at 2; E.R. 30.  On the mail fraud counts, Livingston cited 

Ninth Circuit Model Jury Instruction 8.121 as setting forth the 

elements that the government was required to allege.  C.R. 87-1 at 5; 

                                      
4 Livingston’s brief mistakenly implies that the government’s 

November 17, 2010 letter was in response to his motion for a bill of 
particulars, which was filed on December 17, 2010, a month after the 
government sent its letter.  See A.O.B. 11. 
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E.R. 34.  On the theft counts, Livingston claimed to rely on the 

district court’s September 2010 Order, arguing that it required the 

government to allege the casino was on “Indian lands.”  C.R. 87-1 at 

2; E.R. 30. 

The district court denied Livingston’s motion to dismiss on 

February 2, 2011 (“February 2011 Order”).  E.R. 30.  As to the mail 

fraud counts, the court found “the superseding indictment provides a 

specific description of Mr. Livingston’s alleged scheme to defraud, the 

manner and means he used to execute the scheme, and the use of the 

mails to execute the scheme.”  E.R. 36.  The court also found that the 

superseding indictment sufficiently alleged each element of the 

section 1168(b) theft counts, and rejected Livingston’s argument that 

the September 2010 Order required the government to allege as an 

additional element that the casino was on Indian lands. E.R. 37.  The 

court found that Livingston’s motion to dismiss “misconstrues this 

Court’s September 1, 2010 order on Mr. Livingston’s motion to 

dismiss” and “erroneously attempts to require the government to 

allege facts that are not essential elements of the crime charged.”  

E.R. 36-37. 
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VI. At Trial, the Government Admitted Evidence, Pursuant to 
Rule 404(b), of Sports Memorabilia Livingston Purchased 
with his Chukchansi Business Credit Card in October 
2007 and Kept for Himself. 

The second jury trial began on June 13, 2011 and continued for 

five days.  C.R. 131-34, 136.  During the trial, the government 

introduced as Rule 404(b) evidence that, at a charity golf event in 

October 2007, Livingston used his Chukchansi business credit card 

to purchase a 2005 USC championship football team signed helmet 

for $4,000 and an autographed Annika Sorenstam tour bag with golf 

clubs for $2,900.5  S.E.R. 137:3-140:4, 380-83.  Peter Corbett, the 

event manager, testified that Livingston purchased these items at 

the event.  S.E.R. 137:3-138:2, 138:17-139:8.  Corbett helped 

Livingston load the Annika Sorenstam tour bag in Livingston’s car 

after the event, and confirmed Livingston also received the helmet.  

S.E.R. 141:8-19, 144:14-17.  The charges for these items were 

included on Livingston’s November 2007 business credit card 

                                      
5 In compliance with the court’s ruling on Livingston’s motion 

in limine to exclude evidence (see E.R. 65-66, 79), the government did 
not present evidence of these items as direct evidence of the crimes 
charged, and did not present any evidence concerning $2,000 in gift 
baskets Livingston purchased with Chukchansi funds. 
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statement, which Chukchansi received by mail, and Chukchansi paid 

this bill.  S.E.R. 57:5-59:9, 380-83.  The receipts include Livingston’s 

signature approving Chukchansi’s payment of these charges.  

S.E.R. 60:3-61:6, 104:18-105:3, 107:5-13, 381-83. 

King testified that the casino did not receive the USC 

championship football helmet, and that he also never saw any 

evidence that the tour bag had been provided to the casino.  

S.E.R. 105:19-21, 106:5-7, 120:3-7, 107:21-25.  Livingston never told 

King that he had purchased these items using Chukchansi funds.  

S.E.R. 107:1-4, 109:16-18.  King testified that the USC championship 

football helmet and the Annika Sorenstam tour bag were valuable 

items that could have been used in significant casino promotions.  

S.E.R. 108:1-11. 

After the Rule 404(b) evidence was admitted, the court gave a 

limiting instruction: 

Ladies and gentleman, you may have heard 
evidence that the defendant committed other 
wrongs or acts not charged in the indictment.  
This is for you to determine.  You may consider 
this evidence only for its bearing, if any, on the 
question of the defendant’s intent, plan, 
knowledge, modus operandi, and absence of 
mistake or accident and for no other purpose.  
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You may not consider the evidence as evidence 
of guilt of the crime for which the defendant is 
now on trial. 

S.E.R. 110:20-111:3.  The parties had agreed to the wording of the 

instruction before it was given.  S.E.R. 93-97. 

During his testimony, Livingston admitted buying the USC 

championship football helmet and autographed Annika Sorenstam 

tour bag with Chukchansi funds, but denied keeping or using them 

personally.  S.E.R. 237:16-238:3, 239:10-12, 288:18-289:7.  Livingston 

claimed he brought these items to the casino within a day or two and 

gave them to unknown individuals in the marketing department.  

S.E.R. 238:13-16, 291:17-292:20, 293:23-294:5.  Livingston claimed 

that he and other casino executives planned to use the USC football 

helmet and the tour bag for a marketing promotion in connection 

with the 2008 Super Bowl.  S.E.R. 238:17-239:4.  He claimed he did 

not know what happened to these items because he left the casino in 

January 2008 before the Super Bowl.  S.E.R. 239:5-9. 

In contrast, in a January 25, 2008 interview with casino 

investigators, Livingston claimed he left the USC football helmet and 

other items at the charitable events at which he purchased them, for 
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the charities to give out as they saw fit.  S.E.R. 296:20-297:16, 

300:15-19.  Livingston denied to the investigators that he brought 

the items back to the casino.  S.E.R. 295:11-13, 297:8-9, 335:18-23.  

At trial, Livingston claimed he “misstated” when he answered the 

investigators’ questions.  S.E.R. 301:3-5, 301:18-20.  Picayune Tribal 

Gaming Commission investigators searched the casino in late 2007 

and 2008, and interviewed casino staff, and were unable to find the 

memorabilia at Chukchansi or find any evidence that Livingston had 

provided the items to the casino.  S.E.R. 332:24-333:3, 333:20-334:6, 

334:11-335:17. 

Livingston moved for a mistrial based on the admission of this 

Rule 404(b) evidence, claiming “there was a failure on the 

Government’s part to provide adequate evidence that there was any 

type of wrongdoing [by Livingston] as it related to the helmet and the 

tour bag.”  C.R. 178, at 662:5-16.  The court denied the motion.  

S.E.R. 228:6-9. 
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VII. At Trial, the Government Proved that the Casino 
Operated Pursuant to NIGC Approval and Was Located 
on Indian Lands. 

The National Indian Gaming Commission (“NIGC”) approved 

Chukchansi’s amended gaming ordinance on December 9, 2003.  

S.E.R. 392.  This approval was in effect at all relevant times.  

S.E.R. 215:3-216:1.  The NIGC’s approval stated that “the 

amendment is approved for gaming only on Indian lands.”  

S.E.R. 392.  The evidence at trial established that Chukchansi was 

located at all times on Indian lands. 6 

Tim Jackson, a surveyor with the Bureau of Land 

Management, testified that in July and August 2007 he conducted a 

                                      
6  Livingston does not challenge the sufficiency of the evidence 

at trial establishing that Chukchansi was located on Indian lands at 
all relevant times.  Nor does Livingston argue that as a matter of law 
Chukchansi was not on Indian lands.  Livingston’s Statement of 
Facts makes various claims concerning the origin of the Picayune 
Rancheria and its historical status over the last century, apparently 
as background information.  See A.O.B. at 18-23.  He cites numerous 
documents that were not introduced in evidence at trial, but instead 
were exhibits attached to his motion to dismiss the initial indictment 
in this case.  The government’s opposition to his motion to dismiss 
disputed Livingston’s account.  See C.R. 59 (brief and exhibits).  The 
relevant evidence of Chukchansi’s status as being on Indian lands 
was established at trial through the unrebutted testimony of Tim 
Jackson and John Hay. 
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survey of the Picayune Rancheria lands as part of his normal duties.  

S.E.R. 190:15-18, 193:9-16.  Jackson testified that a Rancheria is a 

reservation established by the federal government for an Indian 

tribe.  S.E.R. 194:11-18.  Jackson determined that Chukchansi was 

located within the historical boundaries of the Picayune Rancheria.  

S.E.R. 196:14-24.  Jackson’s survey plat showed the Picayune 

Rancheria boundary and the location of the Chukchansi casino 

within that boundary.  S.E.R. 197:5-22, 199:24-201:9, 384-85.  

Jackson also testified that, by grant deed on July 31, 2007, the 

Picayune Rancheria of Chukchansi Indians granted its lands, 

including the specific land areas on which the Chukchansi casino is 

located, to the United States to hold in trust for the tribe.  

S.E.R. 202:10-203:4, 386-90. 

John Hay, a senior attorney with the NIGC, testified that the 

Picayune Rancheria of Chukchansi Indians is a federally-recognized 

Indian tribe.  S.E.R. 209:6-11.  Hay testified that, by a stipulated 

judgment in 1987 in the case Tillie Hardwick v. United States, the 

United States recognized the boundaries of the Picayune Rancheria.  

S.E.R. 209:12-210:7.  Hay confirmed that the Chukchansi casino is 
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within the legal boundaries of the Picayune Rancheria and is on 

Indian lands.  S.E.R. 210:8-18, 214:20-22, 225:15-19.  Hay also 

confirmed that the NIGC issued an opinion that Chukchansi 

operates on Indian lands.  S.E.R. 211:25-212:23, 225:11-14. 

SUMMARY OF ARGUMENT 

The superseding indictment is sufficient, as it sets forth all 

elements of the mail fraud and theft offenses, and fairly informed 

Livingston of the charges he was facing.  The superseding indictment 

set forth Livingston’s scheme in substantial detail, describing how he 

purchased personal goods and benefits with casino funds over a 

fifteen-month period.  Moreover, Livingston was not prejudiced by 

any purported ambiguity in the indictment. 

The district court did not abuse its discretion by giving the 

Ninth Circuit model jury instruction on mail fraud, which covered all 

elements.  Livingston’s alternative formulation did not cover any 

element unaddressed by the model instruction.  Moreover, given the 

overwhelming evidence of Livingston’s fraud, any error would have 

been harmless. 
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The district court’s jury instruction on the theft charges 

accurately sets forth each element of the statute.  Whether the casino 

was on Indian lands was not an element of the theft charges, and the 

court properly denied Livingston’s attempt to create this new 

element.  Moreover, given the unrebutted testimony and 

overwhelming evidence that the casino was on Indian lands, any 

error would have been harmless. 

The Rule 404(b) evidence of Livingston’s similar thefts of other 

sports memorabilia from Chukchansi, using the same method and 

means, in the same time period, was relevant and admissible.  In 

addition, the evidence was also admissible as direct evidence 

inextricably intertwined with the offenses charged in the 

superseding indictment.  As such, any error by the trial court was 

harmless. 
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ARGUMENT 

I. The Superseding Indictment Was Sufficient, as It Set 
Forth All Elements of the Offenses and Fairly Informed 
Livingston of the Charges He Was Facing. 

A. Standard of Review. 

This Court reviews the sufficiency of an indictment de novo 

where the defendant challenged the indictment pretrial on the same 

grounds.  United States v. Rodriguez, 360 F.3d 949, 958 (9th Cir. 

2004); see also United States v. Shryock, 342 F.3d 948, 988 (9th Cir. 

2003). 

B. The Superseding Indictment Sufficiently Alleged the 
Mail Fraud Charges (Counts 1 to 6). 

The superseding indictment was sufficient as to the mail fraud 

charges, as it set out all elements of mail fraud, described the 

manner and means of Livingston’s scheme to defraud, fairly 

informed him of the charges he was facing, and would have enabled 

him to plead double jeopardy in a future prosecution for the same 

offenses.  See E.R. 4-10. 

An indictment is sufficient if it “first, contains the elements of 

the offense charged and fairly informs a defendant of the charge 

against which he must defend, and, second, enables him to plead an 
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acquittal or conviction in bar of future prosecutions for the same 

offense.”  United States v. Zhou, 678 F.3d 1110, 1113 (9th Cir. 2012) 

(quoting Hamling v. United States, 418 U.S. 87, 117 (1974)); United 

States v. Buckley, 689 F.2d 893, 896 (9th Cir. 1982).  Two corollary 

purposes of an indictment are to ensure that a defendant is 

prosecuted on the basis of the facts presented to the grand jury, and 

to allow the court to determine the sufficiency of the indictment.  

United States v. Schmidt, 947 F.2d 362, 369 (9th Cir. 1991); Buckley, 

689 F.2d at 896. 

The indictment “need not allege [the government’s] theory of 

the case or supporting evidence, but only the essential facts 

necessary to apprise a defendant of the crime charged.”  Buckley, 689 

F.2d at 897; Schmidt, 947 F.2d at 369; see also Hamling, 418 U.S. at 

117-18.  “Federal Rule of Criminal Procedure 7(c)(1) requires that an 

indictment be a ‘plain, concise and definite written statement of the 

essential facts constituting the offense charged.’”  United States v. 

Hinton, 222 F.3d 664, 672 (9th Cir. 2000) (quoting Fed. R. Crim. P. 

7(c)(1)); United States v. King, 200 F.3d 1207, 1217 (9th Cir. 1999) 

(same). 
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An indictment should also “be read in its entirety, construed 

according to common sense, and interpreted to include facts which 

are necessarily implied.” Hinton, 222 F.3d at 672; King, 200 F.3d at 

1217; see also Buckley, 689 F.2d at 899.  “[T]he test of sufficiency of 

the indictment is not whether it could have been framed in a more 

satisfactory manner, but whether it conforms to minimal 

constitutional standards.”  Hinton, 222 F.3d at 672.  On a 

defendant’s challenge to the sufficiency of the indictment, “[t]he 

allegations of the indictment are presumed to be true.”  Buckley, 689 

F.2d at 897. 

The superseding indictment set forth in detail Livingston’s 

scheme, in the time period from October 2006 and January 2008, to 

use Chukchansi business funds to make unauthorized personal 

purchases of vacation travel / golf packages, down payments on 

personal vehicles, jewelry, and autographed sports and music 

memorabilia.  E.R. 4-8.  Livingston does not dispute that the 

superseding indictment set out all the elements of mail fraud, but 

argues that the superseding indictment was nonetheless insufficient 

because it supposedly contained conclusory rather than factual 
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statements and failed to provide notice of his criminal conduct.  

These arguments have no merit. 

As the superseding indictment set forth each element of the 

mail fraud offense, it was sufficient.  See E.R. 4-10; United States v. 

Zavala, 839 F.2d 523, 526 (9th Cir. 1988) (indictments that follow 

statutory language are generally sufficient if the statute sets forth 

the elements of the crime).  “An indictment which tracks the words of 

the statute charging the offense is sufficient so long as the words 

unambiguously set forth all elements necessary to constitute the 

offense.”  United States v. Givens, 767 F.2d 574, 584 (9th Cir. 1985); 

see also Hamling v. United States, 418 U.S. 87, 117 (1974). 

  The superseding indictment also set forth substantial detail 

on how Livingston abused his authority as general manager to 

defraud Chukchansi over a defined period of approximately 15 

months, from October 2006 to January 2008, by purchasing goods 

and benefits for himself using Chukchansi funds.  E.R. 4-8.  As the 

superseding indictment details, as general manager, Livingston had 

overall responsibility for Chukchansi’s operations, business 

expenditures, finances, and employees.  E.R. 4-5.  He was issued a 
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Chukchansi corporate credit card to make business purchases and 

pay for business expenses on behalf of Chukchansi.  E.R. 5.  He then 

abused the trust and authority he had been given and made 

unauthorized personal purchases for himself and others using 

Chukchansi’s business funds between approximately October 2006 to 

January 2008.  E.R. 5-6. 

The superseding indictment identifies various types of goods 

and benefits Livingston obtained using Chukchansi funds as part of 

the scheme:  down payments on personal vehicles, vacation travel / 

golf packages, jewelry, and autographed sports and music 

memorabilia.  E.R. 5.  It also details the manner and means that he 

used to carry out the scheme.  Livingston used his Chukchansi 

corporate card to make some personal purchases and had 

Chukchansi staff pay the credit card bill using Chukchansi business 

funds.  E.R. 6.  On other occasions, he had Chukchansi billed for the 

personal items that he acquired and then had Chukchansi pay the 

vendor.  E.R. 6-7. 

Certain mail fraud counts identify specific Chukchansi checks, 

by check number, that were used to pay for the personal items that 
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Livingston purchased as part of the scheme, and list the date, 

amount, and payee of the check.  E.R. 7-8.  The other mail fraud 

counts identify specific credit card statements, identified by 

statement date, containing charges for personal items that 

Livingston bought and for which he had Chukchansi pay as part of 

his scheme to defraud.  E.R. 7-8.  Those details are not “conclusory.” 

Livingston claims without citation that the case “included 

many different trips,” including to Phoenix, San Diego, and 

elsewhere, apparently based on his testimony at trial that he took 

various business trips for the casino.  However, there was no 

allegation or testimony that those trips met the description of the 

scheme alleged in the superseding indictment, or that they all 

occurred during the time period of the scheme. 

In contrast to the substantial factual allegations in the 

superseding indictment, Livingston cites to cases finding indictments 

insufficient where they failed to provide any significant detail beyond 

a bare-bones recitation of the statutory charge.  See United States v. 

Cecil, 608 F.2d 1294, 1296-97 (9th Cir. 1979) (“barren” indictment 

insufficient as it failed to identify any facts or circumstances 
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regarding conspiracies other than names of some co-conspirators and 

states where conspiracies occurred, did not identify any overt acts, 

and failed to place conspiracies within any time frame); United 

States v. Keith, 605 F.2d 462, 463-64 (9th Cir. 1979) (indictment 

insufficient where it failed to allege two essential elements of 

offense); United States v. Curtis, 506 F.2d 985, 992 (10th Cir. 1974) 

(mail fraud indictment insufficient where it plead “little more than 

the statutory language” without any fair indication of the nature of 

the scheme to defraud or of the related false pretenses and 

representations); Russell v. United States, 369 U.S. 749, 754-55 

(1962) (indictment for refusal to answer questions before Congress 

insufficient where it failed even to identify the subject under 

congressional inquiry). 

The insufficient indictments in these cases stand in stark 

contrast with the detailed superseding indictment here.  As the 

Court noted in Cecil, its decision was “predicated upon the absence of 

any factual particularity within the indictment,” and the Court noted 

the “requirement that an indictment contain a few basic factual 
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allegations.”  Cecil, 608 F.2d at 1297.  The present indictment 

substantially exceeds that minimum standard. 

Additionally, Livingston has failed to identify how any 

purported ambiguity in the indictment prejudiced him.  “[E]rror in 

the indictment shall not be ground for dismissal of the indictment or 

reversal of the conviction if the error ‘did not mislead the defendant 

to the defendant’s prejudice.’”  United States v. King, 200 F.3d 1207, 

1217 (9th Cir. 1999) (quoting Fed. R. Crim. P. 7(c)(3)); see also 

United States v. Berger, 473 F.3d 1080, 1103 (9th Cir. 2007).  Absent 

any showing of prejudice, Livingston’s claim must fail. 

C. The Superseding Indictment Sufficiently Alleged the 
Thefts Under 18 U.S.C. § 1168(b) (Counts 7 to 9). 

The superseding indictment sufficiently alleged the 18 U.S.C. 

§ 1168(b) theft charges, as it set forth all elements of the offense, 

identified the time period and nature of the thefts, fairly informed 

Livingston of the charges he was facing, and would have enabled him 

to plead double jeopardy in a future prosecution for the same offense.  

See E.R. 4-10.  Livingston argues that the superseding indictment 

was insufficient on the theft counts because it did not specifically 

state that Chukchansi was located on Indian lands.  Additionally, he 
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argues that Count 9 was insufficient because it purportedly failed to 

provide sufficient notice of what was stolen.  There is no merit to 

these arguments. 

The superseding indictment alleged each element of the theft 

offenses under section 1168(b), and the unambiguous text of the 

statute does not require that the government specifically allege the 

casino was on “Indian lands.”  See 18 U.S.C. § 1168(b).  Additionally, 

Count 9 was sufficient as it identified a narrow category of items – 

sports and music memorabilia – Livingston stole in a narrow two-

month time frame from October to December 2007.  E.R. 10. 

1. The Superseding Indictment Alleged all 
Elements of the Section 1168(b) Offenses. 

The superseding indictment properly alleged in each of 

Counts Seven through Nine all elements of the section 1168(b) 

offense, including that Chukchansi was a gaming establishment 

owned and operated by an Indian tribe pursuant to an ordinance and 

resolution approved by the National Indian Gaming Commission 

(“NIGC”).  E.R. 8-10.  The unambiguous text of the statute does not 

require the indictment to specifically allege that the gaming 

establishment was located on Indian lands. 
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Section 1168(b) provides: 

Whoever, being an officer, employee, or 
individual licensee of a gaming establishment 
operated by or for or licensed by an Indian 
tribe pursuant to an ordinance or resolution 
approved by the National Indian Gaming 
Commission, embezzles, abstracts, purloins, 
willfully misapplies, or takes and carries away 
with intent to steal, any moneys, funds, assets, 
or other property of such establishment of a 
value in excess of $1,000 shall be fined not 
more than $1,000,000 or imprisoned for not 
more than twenty years, or both. 
 

18 U.S.C. § 1168(b).  While the term “Indian lands” is not mentioned 

anywhere in the text of the statute, it is referenced in the statute’s 

title:  “§1168.  Theft by officers or employees of gaming 

establishments on Indian lands.”  Livingston does not claim any 

ambiguity in the statutory text, and there is no basis for using the 

statute’s title to add an element that is not included in the 

unambiguous text of the statute.7  Carter v. United States, 530 U.S. 

                                      
7 “[T]he title of a statute is of use only when it sheds light on 

some ambiguous word or phrase in the statute itself.”  Carter v. 
United States, 530 U.S. 255, 267 (2000) (citing Pennsylvania Dept. of 
Corrections v. Yeskey, 524 U.S. 206, 212 (1998)).  “[W]ords in the 
title of a statute. . . cannot create an ambiguity where none otherwise 
would exist.”  Natural Resources Defense Council v. EPA, 915 F.2d 
1314, 1321 (9th Cir. 1990) (statute caption did not aid court’s 
interpretation, where statutory text was not ambiguous). 
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255, 267 (2000); Natural Resources Defense Council v. EPA, 915 F.2d 

1314, 1321 (9th Cir. 1990). 

The broader provisions of the Indian Gaming and Regulatory 

Act (“IGRA”) support this interpretation.  “IGRA limits tribal gaming 

to locations on ‘Indian lands’ as defined in 25 U.S.C. § 2703(4),” and 

“requires Indian tribes to receive NIGC’s approval of a gaming 

ordinance before engaging in ‘class II’ or ‘class III’ gaming.”  North 

County Cmty. Alliance, Inc. v. Salazar, 573 F.3d 738, 741 (9th Cir. 

2009).  While IGRA provides that Indian gaming establishments 

must be on Indian lands, such gaming establishments must be 

authorized and approved by the NIGC.  Accordingly, Congress 

reasonably required that, to establish a violation of section 1168(b), 

the government allege and prove that the casino was operated 

pursuant to an NIGC-approved ordinance or resolution.  18 U.S.C. 

§ 1168(b). 

Livingston incorrectly asserts that, notwithstanding the 

unambiguous text of the statute, it is not enough for an indictment 

under section 1168(b) to allege that an Indian casino was operated 

pursuant to NIGC approval.  He does not identify any provision in 
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the statute requiring that the government plead the location of the 

casino on “Indian lands” as an element.  Nor does he claim that the 

statute is in any way ambiguous.  See A.O.B. Br. 46.  Nonetheless, 

Livingston asserts that the location of the casino on Indian lands 

must be pleaded as a jurisdictional element and misinterprets the 

district court’s decisions on this issue. 

The federal jurisdictional basis for this offense is that the 

Indian gaming establishment must have been “operated by or for or 

licensed by an Indian tribe pursuant to an ordinance or resolution 

approved by the National Indian Gaming Commission.” 18 U.S.C. 

§ 1168(b).  Congress did not require the government in a prosecution 

under section 1168(b) to conduct a mini-trial on whether the NIGC 

should or should not have exercised its authority to authorize the 

Indian gaming establishment, based on the casino’s location or any 

other factors; rather, the unambiguous text of the statute requires 

simply that the government allege and establish that the casino was 

operated pursuant to an NIGC-approved ordinance or resolution.  18 

U.S.C. § 1168(b).  The NIGC’s authorization of the casino satisfies 

any federal jurisdictional requirement. 
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Livingston misconstrues the district court’s September 2010 

and February 2011 Orders, and incorrectly implies that the court 

and the government agreed that the location of the casino on Indian 

lands was an element of the offense that the government had to 

allege.  See A.O.B. 9, 46.  As the court noted in its September 2010 

Order, the question presented in Livingston’s motion to dismiss was 

“whether the Casino was operated by the Tribe ‘pursuant to an 

ordinance or resolution approved by the National Indian Gaming 

Commission’ as required by the statute.”  E.R. 12; Livingston, 2010 

WL 3463887, at *1.  The court held that, because “the NIGC 

approved the Tribe’s ordinance for gaming only on Indian land,” the 

government would be required to prove at trial beyond a reasonable 

doubt that the casino was on Indian land at the time of the offense.  

E.R. 24; Livingston, 2010 WL 3463887, at *10. 

Nothing in the court’s decision imposed any new element into 

the statute.  Indeed, the court specifically noted that in the first trial 

Livingston and the government had stipulated to a joint jury 

instruction setting out the elements of section 1168(b).  E.R. 22; 

Livingston, 2010 WL 3463887, at *9.  That stipulated joint 
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instruction did not include any element that the casino be on Indian 

lands.  E.R. 22; Livingston, 2010 WL 3463887, at *9. 

In its February 2011 Order denying Livingston’s motion to 

dismiss the superseding indictment, the court rejected his attempt 

“to require the government to allege facts that are not essential 

elements of the crime charged,” including his new claim that the 

statute required the indictment to allege that the casino was on 

Indian lands.  E.R. 36.  The court found that Livingston 

“misconstrues this Court’s September 1, 2010 order on [his] motion to 

dismiss” and “erroneously attempts to require the government to 

allege facts that are not essential elements of the crime charged.”  

E.R. 36-37. 

As the court’s orders confirm, neither the court nor the 

government ever agreed with Livingston’s attempt to graft a new 

element onto the statute.  See E.R. 36-38.  As the court made clear in 

both its September 2010 and February 2011 Orders, the relevance of 

the location of the casino on Indian lands was solely that it was part 

of the government’s proof as to the second element of the offense:  

whether the gaming establishment was operated by or for, or 
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licensed by, an Indian tribe pursuant to an ordinance or resolution 

approved by the NIGC.  E.R. 38; E.R. 24; Livingston, 2010 WL 

3463887, at *10. 

Livingston cites United States v. Bryant, which upheld an 

indictment under section 1168(b) and noted that the gaming 

establishment was licensed by the NIGC and sat on territory subject 

to the jurisdiction of the United States.  United States v. Bryant, 664 

F.3d 831, 832 (10th Cir. 2012).  The one-sentence body of the 

indictment in that case did not include an allegation that the casino 

was located on “Indian lands,” or any reference to “territory subject 

to the jurisdiction of the United States,” other than the fact that the 

casino was operated by an Indian tribe.  See Doc. 3 in United States 

v. Bryant, Case No. 6:10-cr-00087-RAW (E.D. Okla. December 8, 

2010).  The Tenth Circuit’s decision in Bryant finding the indictment 

in that case sufficient supports the government’s argument. 

Livingston essentially attempts to bootstrap a factual issue of 

proof at trial – i.e., the evidence to meet the government’s burden to 

prove beyond a reasonable doubt whether the casino was operated 

pursuant to an NIGC-approved ordinance or resolution – into a new 
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element that is unsupported by the statutory text.  His argument, if 

credited, would prevent the government from relying on the official 

decisions of the NIGC, which is the government agency created by 

Congress to authorize Indian casinos.  It would no longer be 

sufficient for the government to allege and then prove that the NIGC 

had authorized the Indian casino and that the casino was operated 

pursuant to that authorization.  The government also would have to 

allege and independently establish that the NIGC got it right – i.e., 

that the casino really was on Indian lands and should have been 

approved by the NIGC.  This would open the door in every 

section 1168 case to a collateral attack on the NIGC’s decision to 

authorize an Indian casino.  The unambiguous statutory language 

does not reflect any such congressional intent. 

Finally, the casino’s location on Indian lands was implicit in the 

superseding indictment’s allegation that Chukchansi was operated 

pursuant to an ordinance approved by the NIGC, as in this case the 

casino had to be on Indian lands to operate pursuant to the NIGC’s 

approval, as Livingston was well aware.  An indictment “should be 

read in its entirety, construed according to common sense, and 
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interpreted to include facts which are necessarily implied.”  United 

States v. Hinton, 222 F.3d 664, 672 (9th Cir. 2000); United States v. 

King, 200 F.3d 1207, 1217 (9th Cir. 1999); see also United States v. 

Buckley, 689 F.2d 893, 899 (9th Cir. 1982).  “[T]he test of sufficiency 

of the indictment is not whether it could have been framed in a more 

satisfactory manner, but whether it conforms to minimal 

constitutional standards.”  Hinton, 222 F.3d at 672. 

Livingston was well aware from the district court’s orders that 

the casino’s location on Indian lands would form part of the 

government’s proof at trial on the second element.  He cannot show 

any prejudice from the absence of the specific words “Indian lands” in 

the body of each count, and those words are in any event stated in 

the caption of each count.  E.R. 8-10.  Any claimed ambiguity in these 

counts therefore is not a ground for reversal, as Livingston cannot 

establish the error misled him to his prejudice.  King, 200 F.3d at 

1217-18; see also United States v. Berger, 473 F.3d 1080, 1103 (9th 

Cir. 2007); Fed. R. Crim. P. 7(c)(3). 
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2. Count 9 Sufficiently Alleged Livingston’s 
Thefts of Memorabilia from October through 
December 2007. 

Count nine of the superseding indictment alleged that, in the 

narrow time period between October and December 2007, Livingston 

stole from Chukchansi by using a Chukchansi corporate credit card 

to purchase, and cause Chukchansi to pay for, sports and music 

memorabilia for his personal benefit.  E.R. 10.  Count nine alleged 

each element of the section 1168(b) offense.  E.R. 10.  It also 

incorporated by reference the allegations in the manner and means 

section of the mail fraud counts, which detail over several pages how 

he carried out his thefts from Chukchansi.  E.R. 4-7, 10.  Livingston 

apparently argues that this count is insufficient because the thefts 

are not sufficiently identified. 

This argument disregards the narrow two-month date range in 

count nine from October to December 2007, and also the fact that the 

count is limited to the narrow category of “sports and music 

memorabilia” stolen in this brief time period.  See E.R. 10. 

Count nine was sufficient, as it contained all elements of the 

section 1168(b) offense, fairly informed Livingston of the charge 
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against him, and would have enabled him to plead double jeopardy in 

a future prosecution for the same offense.  See United States v. Zhou, 

678 F.3d 1110, 1113 (9th Cir. 2012); United States v. Buckley, 689 

F.2d 893, 896 (9th Cir. 1982). 

II. The District Court’s Jury Instruction on the Mail Fraud 
Charges Was Proper. 

A. Standard of Review. 

Where the district court’s jury instruction sets out the elements 

of the offense, its specific formulation is reviewed for an abuse of 

discretion.  “If the elements are accurately defined, the district 

court’s ‘precise formulation’ of the jury instructions is reviewed for an 

abuse of discretion.”  United States v. Manion, 339 F.3d 1153, 1156 

(9th Cir. 2003); see also United States v. Shryock, 342 F.3d 948, 985 

(9th Cir. 2003). 

B. The District Court Did Not Abuse Its Discretion in 
Using the Ninth Circuit Model Jury Instruction on 
Mail Fraud (Counts 1 to 6) Rather than Livingston’s 
Alternative Formulation. 

The district court did not abuse its discretion in giving the 

Ninth Circuit model jury instruction on mail fraud.  See E.R. 117; 

S.E.R. 352:3-353:7; Ninth Cir. Model Crim. Jury Instructions § 8.121 

(2010 ed.).  Livingston’s proposed alternative formulation merely 
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added one sentence that repeated aspects covered elsewhere in the 

model instruction.  See E.R. 83. 

As the district court accurately instructed the jury on each 

element of mail fraud, the court did not abuse its discretion in 

rejecting Livingston’s proffered alternative instruction, which varied 

from the model instruction.  Manion, 339 F.3d at 1156-57 (as 

elements were accurately defined, district court’s mail fraud 

instruction was not an abuse of discretion).  Ultimately, “the relevant 

inquiry is whether the instructions as a whole are misleading or 

inadequate to guide the jury’s deliberation,” and “the trial court has 

substantial latitude so long as its instructions fairly and adequately 

cover the issues presented.”  United States v. Cherer, 513 F.3d 1150, 

1154 (9th Cir. 2008) (quoting United States v. Frega, 179 F.3d 793, 

807 n.16 (9th Cir. 1999)). 

The court instructed the jury that “the government must prove 

each of the following elements beyond a reasonable doubt”: 

First, the defendant knowingly devised a 
scheme or a plan to defraud, or a scheme or 
plan for obtaining money or property by means 
of false or fraudulent pretenses, 
representations, or promises; 
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Second, the statements made or facts omitted 
as part of the scheme were material; that is, 
they had a natural tendency to influence, or 
were capable of influencing, a person to part 
with money or property; 
 
Third, the defendant acted with the intent to 
defraud; that is, the intent to deceive or to 
cheat; and 
 
Fourth, the defendant used, or caused to be 
used, the mails to carry out or attempt to carry 
out an essential part of the scheme. 
 
In determining whether a scheme to defraud 
exists, you may consider not only the 
defendant’s words and statements, but also the 
circumstances in which they are used as a 
whole. 

*     *     * 
 

S.E.R. 352:9-21; E.R. 117. 

The only difference between the district court’s instruction on 

mail fraud and the version proffered by Livingston is that Livingston 

added an additional sentence to Ninth Circuit Model Jury 

Instruction 8.121:  “False representations or statements or omissions 

of material facts do not amount to fraud unless done with fraudulent 

intent.”  The district court did not abuse its discretion in declining to 

add this additional sentence to the model instruction, as each aspect 

of this sentence is fully covered by the model instruction given by the 
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court, and the proposed additional sentence would have repeated and 

overemphasized certain elements of the model mail fraud 

instruction.  The first part of this sentence is addressed by the second 

element of the court’s instruction, which required the government to 

prove beyond a reasonable doubt that any false statements or 

omissions were material.  E.R. 117.  The remainder of the proposed 

additional sentence is covered by the court’s instruction that the 

government had to prove beyond a reasonable doubt that the 

defendant acted with “the intent to defraud; that is, the intent to 

deceive or cheat.”  E.R. 117. 

Livingston argues that the jury could have somehow credited 

his testimony, which was directly contradicted on key points by 

numerous other witnesses, and yet still convicted him because he 

admitted entering into a sales contract with Bret’s Ford that showed 

a $20,000 down payment he claimed he had not made for his 

personal car purchase.  A.O.B. 59.  The only mail fraud count to 

which this argument even applies is count 4, which concerned 

Livingston’s use of Chukchansi funds to pay $25,000 in down 

payments on the personal vehicles.  Livingston fails to identify any 
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purported error in the instruction with respect to any of the 

remaining mail fraud counts. 

Livingston’s argument fails because it disregards the full jury 

instructions given.  The jury could not have convicted him simply 

because he filled out deceptive paperwork without, as he claims, an 

intent to defraud.  The court instructed the jury that the government 

had to prove beyond a reasonable doubt not only that Livingston 

acted with the intent to defraud (defined as the intent to deceive or 

cheat), but also that he “knowingly devised or intended to devise a 

scheme or a plan to defraud, or a scheme or plan for obtaining money 

or property by means of false or fraudulent pretenses, 

representations, or promises,” and that that any statements he made 

or facts he omitted as part of the scheme were material.  

S.E.R. 352:9-16, E.R. 117.  The jury could not have convicted 

Livingston under the jury instruction if it credited his testimony that 

he had no intent to defraud the casino, and had disbelieved all of the 

witnesses who directly contradicted his testimony.  The only 

reasonable inference is that the jury disbelieved his account. 
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Livingston’s argument also disregards this Court’s rulings that 

“intent to defraud may be proven through reckless indifference to the 

truth or falsity of statements.”  United States v. Dearing, 504 F.3d 

897, 903 (9th Cir. 2007) (§1347 health care fraud); see also United 

States v. Munoz, 233 F.3d 1117, 1136 (9th Cir. 2000) (mail fraud).  

Moreover, Livingston disregards that the government need not even 

prove that any particular false statement was made.  “Under the 

mail fraud statute the government is not required to prove any 

particular false statement was made.  Rather, there are alternative 

routes to a mail fraud conviction, one being proof of a scheme or 

artifice to defraud, which may or may not involve any specific false 

statements.”  United States v. Ali, 620 F.3d 1062, 1070-71 (9th Cir. 

2010) (quoting and citing Munoz, 233 F.3d at 1131).8 

Livingston also challenges the court’s definition of an “intent to 

defraud” as “an intent to deceive or cheat,” as supposedly an 

incorrect statement of the law governing federal mail fraud.  
                                      

8 This Court has also upheld a mail fraud instruction in which 
the jury was told it “could find a scheme to defraud existed even if 
the statements involved were not literally false, but were ‘misleading 
and deceptive,’ based on ‘half-truths and concealment of material 
facts.’”  United States v. Manion, 339 F.3d 1153, 1157 n.2 (9th Cir. 
2003). 
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A.O.B. 58.  This Court has rejected such challenges to the “intent to 

defraud” definition.  United States v. Treadwell, 593 F.3d 990, 994, 

998 (9th Cir. 2010) (finding no error in jury instruction defining 

“intent to defraud” as “an intent to deceive or cheat”); United States 

v. Shipsey, 363 F.3d 962, 967-68 (9th Cir. 2004) (same).  Moreover, 

Livingston has waived any objection to the district court’s definition 

of “intent to defraud,” as his own proffered instructions twice 

included that very definition of intent.  E.R. 83, S.E.R. 397; United 

States v. Yip, 930 F.2d 142, 147 (2d Cir. 1991) (objection waived as 

language included in defendant’s proposed mail fraud instruction); 

United States v. Laurienti, 611 F.3d 530, 543 (9th Cir. 2010). 

In Shipsey, this Court confirmed that a jury instruction 

defining “intent to defraud” as “an intent to deceive or cheat” was an 

accurate instruction of the law in a mail and wire fraud case:  “There 

can be little doubt that the court correctly defined intent.  Its charge 

– that intent to defraud is an intent to deceive or cheat – comes 

directly from [prior] Ninth Circuit Model Criminal Jury Instructions 

§ 3.17.”  Shipsey, 363 F.3d at 967; see also Treadwell, 593 F.3d at 

998-99. 
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 Livingston relies on Yip, a Second Circuit case which affirmed 

jury instructions defining an intent to defraud as “to act knowingly 

and with the specific intent to deceive, for the purpose of causing 

some financial loss to another,” and instructing that “even false 

representations or statements or omissions of material facts do not 

amount to fraud unless done with fraudulent intent.”  Yip, 930 F.2d 

at 146-47.  As discussed, the slightly different formulation in the 

Ninth Circuit’s model instruction, as given by the district court, 

accurately stated the elements of mail fraud, and the court did not 

abuse its discretion in giving the model instruction.  The other 

Second Circuit case defendant cites, United States v. Starr, 816 F.2d 

94 (2d Cir. 1987), concerned a challenge to the sufficiency of the 

evidence and did not address any jury instruction issues. 

Livingston also relies on United States v. Molinaro, in which 

the court gave a separate good faith instruction, but here Livingston 

did not seek a good faith instruction.  See United States v. Molinaro, 

11 F.3d 853, 863 (9th Cir. 1993).  This Court has also held in a mail 

fraud case that “case law is well settled that a criminal defendant 

has ‘no right’ to any good faith instruction when the jury has been 
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adequately instructed with regard to the intent required to be found 

guilty of the crime charged, notwithstanding the normal ‘theory of 

defense’ requests.”  Shipsey, 363 F.3d at 967 (affirming denial of good 

faith instruction where district court properly instructed jury that 

intent to defraud was intent to deceive or cheat). 

The only possible interpretation of the jury’s verdict is that the 

jury did not credit Livingston’s testimony, and instead credited the 

testimony of the numerous witnesses who directly contradicted him.  

As the district court’s mail fraud instruction fully set out each 

element the government was required to prove, the court did not 

abuse its discretion by rejecting Livingston’s alternative formulation 

that would have added a duplicative sentence to the model 

instruction. 

C. Any Error in the Jury Instruction Was Harmless. 

Even if the district court’s instruction had been inadequate, any 

error would be harmless given the overwhelming trial evidence on 

this issue.  As discussed, the evidence established that Livingston 

used Chukchansi funds to purchase the Hawaiian vacation for 

himself, to make unauthorized down payments on personal vehicles, 
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and to charge thousands of dollars for auction items that he never 

provided to the casino.  It is clear beyond a rational doubt that any 

reasonable jury would have found him guilty even if his proffered 

mail fraud instruction had been used.  “Erroneous jury instructions 

constitute harmless error if it is ‘clear beyond a reasonable doubt 

that a rational jury would have found the defendant guilty absent 

the error.’”  United States v. Cherer, 513 F.3d 1150, 1155 (9th Cir. 

2008) (quoting United States v. Gracidas-Ulibarry, 231 F.3d 1188, 

1197 (9th Cir. 2000) (en banc)). 

Moreover, the only mail fraud count to Livingston’s argument 

even applies is count 4, which concerned Livingston’s use of 

Chukchansi funds to pay $25,000 in down payments on the personal 

vehicles.  Livingston’s argument is based entirely on his testimony 

that he knowingly made a false statement on his car sales contract, 

but purportedly did not intent to defraud Chukchansi.  As Livingston 

fails to identify how any purported error in the instruction could 

have affected any of the remaining mail fraud counts, and he fails to 

establish any prejudice with respect to those counts.  “Jury 

instructions, even if imperfect, are not a basis for overturning a 
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conviction absent a showing that they prejudiced the defendant.”  

Cherer, 513 F.3d at 1155 (quoting United States v. Frega, 179 F.3d 

793, 807 n.16 (9th Cir. 1999)). 

III. The District Court’s Jury Instructions on the Theft 
Charges Were Proper. 

A. Standard of Review. 

The Court reviews de novo whether jury instructions accurately 

stated the elements of a statutory offense such as 18 U.S.C. §1168(b).  

United States v. Manion, 339 F.3d 1153, 1156 (9th Cir. 2003); United 

States v. Romo-Romo, 246 F.3d 1272, 1274 (9th Cir. 2001). 

B. The District Court’s Jury Instruction on the Theft 
Charges (Counts 7 to 9) Accurately Set Forth Each 
Element of the Statute, and the Court Properly 
Denied Livingston’s Attempt to Impose a New 
“Indian Lands” Element. 

The court’s jury instruction on the section 1168(b) charges 

accurately set out each element of the offense:  

First, defendant Livingston was an officer or 
employee of an Indian gaming establishment; 

Second, the gaming establishment was 
operated by or for, or licensed by, an Indian 
tribe pursuant to an ordinance or resolution 
approved by the National Indian Gaming 
Commission; 
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Third, on or about the dates alleged in the 
Indictment, defendant Livingston embezzled, 
willfully misapplied, or took with the intent to 
steal, moneys, funds, assets or other property 
of the Indian gaming establishment; and 

Fourth, that the value of such moneys, funds, 
assets or other property was in excess of 
$1,000. 

S.E.R. 353:15-25; E.R. 118.  The court did not give Livingston’s 

proffered alternative instruction, which would have added as an 

element that “the gaming establishment was on Indian land at the 

time in question.”  E.R. 84. 

As discussed, the unambiguous text of the statute does not 

require as an element that the government show the casino was on 

“Indian lands.”  18 U.S.C. § 1168(b).  Rather, under the second 

element the government needed to prove that Chukchansi was an 

Indian gaming establishment operated or licensed pursuant to an 

ordinance or resolution approved by the NIGC.  “Under the rules of 

statutory construction, ‘the plain meaning of the statute controls, 

and courts will look no further, unless its application leads to 

unreasonable or impracticable results.’”  United States v. Leyva, 282 

F.3d 623, 625 (9th Cir. 2002) (affirming rejection of defendant’s 
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proffered jury instruction as it was not an element of the offense 

charged) (quoting United States v. Daas, 198 F.3d 1167, 1174 (9th 

Cir. 1999)). 

As the NIGC’s authorization letter in this case approved 

Chukchansi’s ordinance “for gaming only on Indian lands,” the 

district court held the government would have to establish the 

casino’s location on Indian lands to prove that the NIGC approval 

applied to Chukchansi.  E.R. 24, 38; United States v. Livingston, 

No. CR-F-09-273 LJO, 2010 WL 3463887, at *10 (E.D. Cal. Sept. 1, 

2010).  The court “did not require the government to allege additional 

elements.”  E.R. 37. 

Recognizing that evidence of the Chukchansi’s location on 

Indian lands would be presented at trial, Livingston requested the 

following instruction on “Indian lands,” which the court gave: 

The term “Indian lands” means: 

(A) all lands within the limits of any Indian 
reservation; and 

(B) any lands title to which is either held in 
trust by the United States for the benefit of 
any Indian tribe or individual or held by any 
Indian tribe or individual subject to restriction 
by the United States against alienation and 
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over which an Indian tribe exercises 
governmental power. 

S.E.R. 355:1-7; E.R. 85, 125; see also 25 U.S.C. § 2703(4). 

Livingston now argues that this “Indian lands” definition was 

confusing (A.O.B. 57), but he intentionally waived any claim of error 

as to the “Indian lands” instruction by proposing the instruction and 

then not objecting when the court gave it, while knowing that the 

court was not giving the defense’s proposed section 1168(b) 

instruction.  See United States v. Laurienti, 611 F.3d 530, 543 (9th 

Cir. 2010); United States v. Burt, 143 F.3d 1215, 1217 (9th Cir. 

1998).  This instruction also was not confusing; Livingston submitted 

it to define a term that he recognized would be the subject of 

testimony and evidence at trial.  The defense understood this issue 

and argued to the jury in closing argument that the NIGC approval 

was a “qualified approval” that required there to be a showing by the 

government that the casino was on Indian land.  S.E.R. 357:7-13. 

As discussed, the unrebutted evidence introduced at trial 

through NIGC senior attorney John Hay and BLM surveyor Tim 

Jackson established that Chukchansi was at all relevant times 

located on Indian lands, and operated at all relevant times pursuant 

Case: 11-10520     11/08/2012          ID: 8394122     DktEntry: 28     Page: 71 of 82



63 
 

to an ordinance approved by the NIGC.  S.E.R. 196:14-24, 209:6-

210:18, 212:19-23, 215:3-216:1, 225:11-19, 384-85, 392.  Jackson also 

testified that, by grant deed on July 31, 2007, the Picayune 

Rancheria of Chukchansi Indians granted its lands, including the 

specific land areas on which the Chukchansi casino is located, to the 

United States to hold in trust for the Picayune Rancheria.  

S.E.R. 202:10-203:4, 386-90. 

Accordingly, consistent with the jury instruction that 

Livingston proposed defining “Indian lands,” Chukchansi was at all 

relevant times located on Indian lands:  (1) Chukchansi was at all 

times located within the limits of an Indian reservation, and (2) as of 

July 31, 2007, the title to the lands on which Chukchansi is located 

was also held in trust by the United States. 

C. Given the Overwhelming Evidence of Livingston’s 
Guilt, any Error in the Jury Instructions Was 
Harmless. 

Even if the district court’s instruction had been inadequate, any 

error would be harmless given the overwhelming trial evidence on 

this issue.  As discussed, the unrebutted testimony and evidence 

introduced through witnesses Tim Jackson and John Hay 
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established that at all relevant times Chukchansi was located on 

Indian lands and operated pursuant to an NIGC approved ordinance.  

S.E.R. 196:14-24, 209:6-210:18, 212:19-23, 215:3-216:1, 225:11-19, 

392.  “Erroneous jury instructions constitute harmless error if it is 

‘clear beyond a reasonable doubt that a rational jury would have 

found the defendant guilty absent the error.’”  United States v. 

Cherer, 513 F.3d 1150, 1155 (9th Cir. 2008) (quoting United States v. 

Gracidas-Ulibarry, 231 F.3d 1188, 1197 (9th Cir. 2000) (en banc)).  

Moreover, Livingston has not identified any prejudice from the 

supposedly erroneous jury instruction.  “Jury instructions, even if 

imperfect, are not a basis for overturning a conviction absent a 

showing that they prejudiced the defendant.”  Cherer, 513 F.3d at 

1155 (quoting United States v. Frega, 179 F.3d 793, 807 n.16 (9th 

Cir. 1999)). 

IV. The District Court Properly Admitted Evidence of 
Livingston’s Similar Thefts Under Rule 404(b). 

A. Standard of Review. 

“Evidentiary rulings admitting evidence of other acts under 

Federal Rule of Evidence 404(b) are reviewed for an abuse of 

discretion, but whether the evidence of other acts is relevant to the 
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crime charged is reviewed de novo.”  United States v. Castillo, 181 

F.3d 1129, 1134 (9th Cir. 1999) (internal citations omitted).  

Livingston’s only claim on appeal concerning the Rule 404(b) 

evidence is that it was purportedly not relevant to the crimes 

charged (see A.O.B. 61-63), so this relevancy issue is determined de 

novo.  

B. The Rule 404(B) Evidence of Livingston’s Thefts of 
Similar Sports Memorabilia, Using the Same Means 
and Method in the Same Time Period, Was Relevant 
to His Intent, Plan, Knowledge, Modus Operandi, 
and Absence of Mistake. 

There was sufficient evidence to support a finding that 

Livingston bought the USC football helmet and the Annika 

Sorenstam tour bag with Chukchansi funds and kept them, using the 

same method and means as with the other sports memorabilia he 

stole.  Livingston’s only claim on appeal concerning the Rule 404(b) 

evidence is that the government supposedly failed to show that he 

stole the items, and such evidence therefore was not relevant.  See 

A.O.B. 61-63.  He essentially argues that the evidence is insufficient 

to support a finding that he committed the other acts.  See Castillo, 

181 F.3d at 1134.  Assuming there was sufficient evidence to support 
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a finding that Livingston committed these acts, he does not assert 

that the district court abused its discretion in admitting evidence of 

the acts. 

Evidence is relevant if “(a) it has any tendency to make a fact 

more or less probable than it would be without the evidence; and 

(b) the fact is of consequence in determining the action.”  Fed. R. 

Evid. 401; United States v. Curtin, 489 F.3d 935, 948 (9th Cir. 2007) 

(en banc) (404(b) evidence of defendant’s possession of stories was 

relevant to his intent to commit criminal acts).  “The other ‘act’ does 

not need to be ‘bad,’ just relevant in such a way as to avoid being 

nothing more than character or propensity evidence.”  Curtin, 489 

F.3d at 943 n.3. 

The evidence at trial established that Livingston used the same 

manner and means to steal these items as with the Masters jacket 

and other items stolen in the same time period.  He purchased these 

items at an auction event with Chukchansi funds, and then kept the 

items and never provided them to Chukchansi.  Livingston admitted 

buying these items with Chukchansi funds, and he admitted that he 

had the items delivered personally to him rather than directly to the 
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casino.  S.E.R. 237:16-238:3, 288:18-289:25.  The $4,000 and $2,900 

charges for these items were included on his November 2007 

business credit card statement, which Chukchansi paid.  S.E.R. 57:5-

58:10, 380.  The receipts include his signature approving 

Chukchansi’s payment of these charges.  S.E.R. 60:3-61:6, 104:18-

105:3, 107:5-13, 381-83. 

Livingston then never provided the items to the casino.  King 

testified unequivocally that the casino did not receive the USC 

championship football helmet, and that he never saw any evidence 

that either item had been provided to the casino.  S.E.R. 105:19-21, 

106:5-7, 107:21-25, 120:3-7.  Livingston argues that King tried to 

testify where he thought he may have seen this helmet, but omits 

that King was prevented from completing his answer because the 

defense objected on speculation grounds.  See A.O.B. 63; 

S.E.R. 105:19-106:13.  Livingston cannot now argue that King’s 

answer would have been favorable to him; the obvious implication is 

that he vigorously objected to this testimony by King because he 

feared an unfavorable answer as to where exactly King thought he 

might have seen the item.  As with the Masters jacket and other 
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stolen items, Livingston never revealed to King that he purchased 

these items with Chukchansi funds.  S.E.R. 107:1-4, 109:16-18. 

Also as with the Masters jacket and other items, Livingston 

claimed at trial that he brought these items to the casino within a 

day or two, and gave them to “unknown individuals” in the 

marketing department.  S.E.R. 238:13-16, 291:17-292:20, 293:23-

294:5.  He claimed he planned to use them for a 2008 Super Bowl 

promotion.  S.E.R. 238:17-23.  However, when casino investigators 

interviewed him in January 2008, Livingston claimed he left the 

USC football helmet and other items at the charitable events at 

which he purchased them, for the charities to give out as they saw 

fit.  S.E.R. 296:20-297:16, 300:15-19.  When asked whether he 

brought any of the items back to the casino, he answered “No.”  

S.E.R. 297:8-9, 335:18-23.  Based on a search of the casino and 

interviews of Chukchansi staff in late 2007 and early 2008, casino 

investigators found no evidence that Livingston ever provided the 

items to the casino.  S.E.R. 332:24-333:3, 333:20-334:6, 334:11-

335:17.  On this record, there was ample evidence to establish that 
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Livingston likely stole the memorabilia, and that this evidence was 

relevant and admissible under Rule 404(b). 

C. Any Error Was Harmless as Livingston Cannot 
Show Prejudice. 

Livingston cannot show any prejudice from the admission of the 

Rule 404(b) evidence and any error would be harmless.  If this 

evidence was irrelevant because it showed he did nothing wrong, as 

Livingston asserts, then it is more probable than not that the 

evidence did not materially affect the jury's verdict, particularly 

given the overwhelming evidence against Livingston.  See United 

States v. Perlaza, 439 F.3d 1149, 1171 (9th Cir.2006) (discussing 

harmless error standard).  Additionally, the district court could have 

properly admitted this evidence not as “other acts” under Rule 

404(b), but as direct evidence inextricably intertwined with the crime 

charged.  United States v. Williams, 989 F.2d 1061, 1070 (9th Cir. 

1993); United States v. Soliman, 813 F.2d 277, 279 (9th Cir. 1987).  

As Livingston cannot show any prejudice, any error would be 

harmless. 
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CONCLUSION 

The government respectfully requests that this Court affirm 

Livingston’s conviction. 

Dated:  November 8, 2012 

 
 

Respectfully submitted, 
 
BENJAMIN B. WAGNER  
United States Attorney 
 

  /s/ Kirk E. Sherriff 
 KIRK E. SHERRIFF 

Assistant United States Attorney 
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STATEMENT OF RELATED CASES 

The government is not aware of any related cases. 
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