
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEBRASKA 

 
RICHARD SMITH, et al.,  

Plaintiffs, 
 

and 
 

STATE OF NEBRASKA, 

Plaintiff-Intervenor, 

v. 
 

MITCH PARKER, et al., 

Defendants, 
 

and 
 

THE UNITED STATES, 

Defendant-Intervenor. 

 

Case No. 4:07CV3101 

 

 

PLAINTIFF INTERVENOR’S  
BRIEF IN SUPPORT OF  
PLAINTIFFS’ MOTION  

FOR SUMMARY JUDGMENT 

 

 

COMES NOW Plaintiff Intervenor State of Nebraska and, pursuant to Fed. R. Civ. P. 

56, file this brief in support of Plaintiffs’ Motion for Summary Judgment, Filing 116.  

INTRODUCTION 

 “[O]ur task here is a narrow one . . . Congress and the tribe spoke clearly. Some might 

wish they had spoken differently, but we cannot remake history.” DeCoteau v. Dist. County Court 

for Tenth Judicial Dist., 420 U.S. 425, 449 (1975). Plaintiffs, the Village of Pender, Nebraska, et al., 

filed this action seeking relief declaring that a substantial geographic area west of the now-

abandoned right-of-way of the Sioux City and Nebraska Railroad Company, including Pender, a 

village as defined in NEB. REV. STAT. § 17-201 (Reissue 2012), a political subdivision within the 

State of Nebraska, and the County Seat of Thurston County, is outside the boundaries of the 
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Omaha Indian Reservation and that Defendants, certain officials of the Omaha Tribe of 

Nebraska, a federally recognized Indian Tribe, be permanently enjoined from exercising certain 

aspects of tribal jurisdiction within Pender. Plaintiffs’ Second Amended Complaint (hereinafter 

“Filing 55”) at 9. 

On October 4, 2007, this Court stayed this action to allow Plaintiffs to exhaust such 

remedies as they may have in the Omaha Tribal Court. Filing 53 at 4. Over four years later, the 

tribal court issued its opinion. The Village of Pender, Nebraska, et al. v. Morris, et al., CV. No. 08-2 

(Omaha Tribal Ct. Feb. 4, 2013) (memorandum opinion and order denying Plaintiffs’ motion 

for summary judgment and granting Defendants’ motion for summary judgment on a finding 

that Pender is within the boundaries of the Omaha Indian Reservation) (hereinafter the “Tribal 

Ct. Op.”). 

 The tribal court erred in determining Pender, Nebraska and its surrounding areas west of 

the now-abandoned right-of-way of the Sioux City and Nebraska Railroad Company are within 

the boundaries of the Omaha Indian Reservation. Such a determination, if upheld, would pose 

immediate and material harm to the area’s residents and to the State’s authority over the region. 

Already, the federal government and the Omaha Tribe itself have manifested their intent to 

begin exercising certain jurisdiction within Pender as though it is part of the reservation. Such a 

disruption of Pender’s lawful status as not part of the reservation would severely damage the 

State’s legal interest in the village and its ability to enforce the laws and protect the health, 

security, and welfare of its residents. 

The impetus for this case was Defendants’ attempt to enforce certain aspects of the 

Omaha Tribal Code against Plaintiffs on the grounds that Pender is within the reservation. See 

Filing 55, ¶ 35. The Tribe and the federal government have recently manifested their intent to 
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assert other forms of jurisdiction on the same grounds. The United States Department of Justice 

has informed the State that it believes the Omaha Reservation has not been diminished with 

regard to Pender and that it will enforce federal criminal laws within Pender accordingly. Filing 

89-2 (Letter from Deborah R. Gilg, United States Attorney for the District of Nebraska, to 

David Heineman, Governor of Nebraska (Oct. 9, 2012)) (identical letters were sent to Jon 

Bruning, Attorney General of Nebraska, and Colonel David A. Sankey, Superintendent, 

Nebraska State Patrol). 

More recently, the Omaha Tribe has adopted the tribal court’s opinion that Pender is 

within the reservation and used it as the basis to “demand[ ] that the Nebraska Department of 

Revenue forward the tribal share of the fuel tax revenue attributable to retailers located [in 

Pender] from March 1, 2007 to the present . . . . Additionally the Omaha Tribe demands that the 

Department of Revenue continue to include any such retailers in future fuel tax calculations . . .” 

Filing 89-3. 

And just two weeks ago, the State received notice that the United States intended to take 

land in Pender into trust on behalf of the Omaha Tribe under the assumption that Pender was 

within the boundaries of the Omaha Reservation. The State appealed this determination on July 

19, 2013, and has asked the Great Plains Regional Director of the Bureau of Indian Affairs to 

stay the appeal pending resolution of this case.1 These most recent actions by the Omaha Tribe 

and the federal government demonstrate that even these court proceedings will not detain the 

Tribe and federal government’s efforts to assert jurisdiction over Pender.   

This is to say nothing of the massive jurisdictional confusion which will ensue if Pender 

is deemed to be within the reservation’s boundaries; these are merely the first assertions of 

                                                           
1 All parties were provided a copy of this correspondence by counsel for Plaintiff Intervenor on July 19, 2013.  
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jurisdiction. Pender residents would face immediate uncertainty over whose jurisdiction they fall 

under: that of the state, to which they are long-accustomed, or tribal and federal agencies. 

ARGUMENT 

I. Congress Diminished the Omaha Reservation When It Passed the 1882 Act. 
 

Congress diminished the Omaha Reservation when it passed the 1882 Act. 

Congressional intent is rarely found on the face of the statute since Congress, during the era of 

surplus land acts, anticipated that the reservation system would soon cease to exist. 

Congressional surplus land acts often failed to clearly express whether the land in question was 

diminished or whether Congress simply offered non-Indians the opportunity to purchase land 

within the boundaries of the reservation. As a result of this ambiguity, the Supreme Court, in 

Solem v. Bartlett, established a three step analysis to address surplus land acts and their effect on 

Indian reservations. 465 U.S. 463, 470 (1984). The Court stated that the “effect of any given 

surplus land act depends on the language of the act and the circumstances underlying its 

passage.” Id. at 469. Further, the Court specifically laid out factors that it considers when faced 

with the issue of reservation diminishment as a result of a Congressional surplus land act. The 

Court established that the “governing principle” lie with Congress and that “only Congress can 

divest a reservation of its land and diminish its boundaries.” Id. at 470. Moreover, the Court 

stated that “diminishment [is] not lightly inferred,” but rather there must be clear evidence that 

Congress intended to change the reservation boundaries. Id. As indication of Congressional 

intent, the Court highlighted that “the most probative evidence…is the statutory language used 

to open the Indian lands.” Id. However, many of the surplus land acts do not expressly state 

Congress’ intent and, for that reason, the Court often must look outside the four-corners of the 

Act to make its determination.   
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 The Court looks to “events surrounding the passage of the surplus land act” and hone in 

on the “manner in which the transaction was negotiated…and the tenor of legislative reports 

presented to Congress.”  Id. at 471. More importantly, the Court “ha[s] been willing to infer that 

Congress… underst[ood] that its action would diminish the reservation.” Id. In addition to the 

events surrounding the passage of the act, the Court has considered the “events that occurred 

after the passage.” Id. Congressional action, particularly in the years following an act’s passage, 

“ha[ve] some evidentiary value, as does the manner in which the Bureau of Indian Affairs… 

[has] dealt with” the areas of land affected by the act. Id. Furthermore, the Court recognized that 

those who actually move onto the land in question may be probative in concluding whether the 

land has been diminished or not. The Court expressed that “where non-Indian settlers flooded 

into the opened portion of a reservation and the area has long since lost its Indian character, [the 

Court] h[as] acknowledged that de facto, if not de jure, diminishment may have occurred.” Id.   

 Accordingly, the Court has established three main factors that demonstrate whether 

Indian reservation land has in fact been diminished as a result of Congressional action. These 

factors are (1) the language in the act itself, (2) the events surrounding the passage of the act and 

(3) the history following the implementation of the act. “In all cases, ‘the face of the Act,’ the 

‘surrounding circumstances,’ and the ‘legislative history,’ are to be examined with an eye toward 

determining what congressional intent was.” Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 586 

(1977). The Court looks to these factors for guidance and, as this brief will discuss further, an 

application of this analysis to the 1882 Act clearly demonstrates that Congress diminished the 

Omaha Reservation when it passed the 1882 Act.   

 

 

4:07-cv-03101-RGK-CRZ   Doc # 126   Filed: 07/29/13   Page 5 of 16 - Page ID # 3476



6 

 

a. Clear Congressional intent to diminish the Omaha Reservation is evident 
in the passage of the 1882 Act. 

 
Clear Congressional intent to diminish the Omaha Reservation is evident in the passage 

of the 1882 Act. While Congress must “clearly evince an ‘intent to change boundaries’ before 

diminishment will be found,” Solem also instructs “[e]xplicit language of cession and 

unconditional compensation are not prerequisites for a finding of diminishment.” 465 U.S. at 

471. The surrounding circumstances and legislative history of the Act are relevant to determine 

Congress’ intent as well as the contemporaneous understanding of the Act’s purpose and effect. 

“Ultimately, no magic words are required as prerequisites for finding reservation boundaries 

have been altered.” Shawnee Tribe v. United States, 423 F.3d 1204, 1222 (10th Cir. 2005). 

The Act of August 7, 1882, § 1, provided, in part: 

That with the consent of the Omaha tribe of Indians, expressed in open council, 
the Secretary of the Interior be, and he hereby is, authorized to cause to be 
surveyed, if necessary, and sold, all that portion of their reservation in the State of 
Nebraska lying west of the right of way granted by said Indians to the Sioux City 
and Nebraska Railroad Company under the agreement of April nineteenth, 
eighteen hundred and eighty, approved by the Acting Secretary of the Interior, 
July twenty-seventh eighteen hundred and eighty. 

 
Act of August 7, 1882, 22 Stat. 341; Filing 100 at ¶ 81 (emphasis added). 

Given the absence of statutory language indicating reservation status, the Tribe relies 

instead on what the Act did not say, contending that, because Congress did not employ specific 

language of “cession” and the inclusion of a fixed “sum certain,” the Omaha Reservation must 

not have been diminished. See Filing 114 at 8. Admittedly, the 1882 Act includes no hallmark 

diminishment language, such as statements that the opened land is “restored to the public 

domain,” or that the tribe agreed to “cede, sell, relinquish, and convey” the land. Hagen v. Utah, 

510 U.S. 399, 412-14 (1994); DeCoteau v. District County Court, 420 U.S. 425, 436 (1975). But the 

Act does include language which shows clear Congressional intent that the land be sold and that 
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the Omaha Tribe consented to the sale. See Filing 100 at ¶ 81; Filing 117-1 at 17, n. 72. 

Nevertheless, Congressional intent is not limited to magic words on the face of the Act.  

One such set of “magic words” missing from the Act is language “vacating” the land at 

issue. However, the absence of these words is of little consequence. Indeed, because at that 

time, as explained by Senator Saunders, the introducer of the bill, in a letter from the Interior 

Department read into the record: “there are no Indians living on the western portion of the 

Omaha Reservation; that no land has been allotted to any of them so far as I can ascertain . . .” 

Filing 100 at ¶ 65. Senator Saunders’ belief was consistent with the report submitted by the local 

agent which stated, “there are no Indians living on the western portion of the Omaha 

reservation.” Filing 100 at ¶ 68. Accordingly, it is impossible to infer Congressional intent from 

the absence of these magic words given Congress’ likely understanding from the introducer of 

the bill that there were no Tribal members living on or land allotted to them on the western 

portion of the reservation. Since Congress likely understood there were no Omaha west of the 

right-of-way, the inclusion of vacating language would have served no purpose.  

This clearly is distinguishable from the Supreme Court’s decision in Mattz v. Arnett, 412 

U.S. 481, 489 (1973), where Indians were residing on the land at the time of the act’s passage. 

For obvious reasons the Court put emphasis on the need for “vacating” language since Congress 

understood Indians were residing on the land. Although in Mattz the rationale including 

“vacating” language is obvious, that is not the case here. It was Congress’ understanding that 

there were no members of the Omaha tribe on the land in question. Therefore, it follows that 

there was no need to specifically provide “vacating” language in the Act. 

Moreover, the Commissioner of Indian Affairs assured Congress that there was no 

apprehension on the part of the Department in reducing the size of the reservation. As Senator 
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Dawes explained, “When this bill came in I was troubled lest the sale of 50,000 acres would 

leave the [Omaha] reservation too small. I went personally to the Indian Bureau to satisfy myself 

upon that point, and by the Commissioner of Indian Affairs I was assured that it would leave 

ample reservation . . . that there was no apprehension on the part of the Department; they were 

satisfied.” Filing 100 at ¶ 70. 

Also probative of Congress’ intent was Senator Saunders floor debate statement that this 

Act “happens to be one of those few cases where I believe everybody is satisfied to have a bill of 

this kind passed. The Indians want it passed so as to put the money derived from the sale on 

interest. The white people are there ready to buy the land and put it in cultivation.” Filing 100 at 

¶ 64. Saunders went on to explain that the Act “practically breaks up that portion at least of the 

reservation which is to be sold, and provides that it shall be disposed of to private purchasers,” 

and that “[t]he lands that [the tribe] occupy are segregated from the remainder of the 

reservation, and the allottees receive patents to the separate tracts, so that the interest and 

control and jurisdiction of the United States is absolutely relinquished.” Id. at ¶ 67.  

Accordingly, Congress expressed its understanding that the sale of these 50,157 acres 

west of the now-abandoned right-of-way of the Sioux City and Nebraska Railroad Company 

would diminish the Omaha Reservation and the 1882 Act was approved by the Omaha Tribe. 

Despite that fact, the Tribe argues the face of the Act remains unclear. However, even if these 

references, by themselves, are not enough to clearly evince an intent to diminish the reservation, 

the circumstances surrounding the passage of the 1882 Act support the conclusion that the 

reservation was diminished.  
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b. The historical context surrounding passage of the 1882 Act points to 
diminishment. 

 
The historical context surrounding passage of the 1882 Act also points to diminishment. 

Indeed, “[e]ven in the absence of a clear expression of congressional purpose in the text of a 

surplus land Act, unequivocal evidence derived from the surrounding circumstances may 

support the conclusion that a reservation has been diminished.” South Dakota v. Yankton Sioux 

Tribe, 522 U.S. 329, 351 (1998). As the Supreme Court explained in Solem, if: 

[E]vents surrounding the passage of a surplus land act -- particularly the manner 
in which the transaction was negotiated with the tribes involved and the tenor of 
legislative reports presented to Congress -- unequivocally reveal a widely-held, 
contemporaneous understanding that the affected reservation would shrink as a 
result of the proposed legislation, we have been willing to infer that Congress 
shared the understanding that its action would diminish the reservation, 
notwithstanding the presence of statutory language that would otherwise suggest 
reservation boundaries remained unchanged. 

 
Solem, 465 U.S. at 471.  

 It is clear from the prior history and the previous attempts to negotiate cession of the 

disputed land that the Tribe, Congress and the Commissioner of Indian Affairs intended the 

1882 Act to diminish the reservation. In August 1871, the Omaha Tribe asked Congress “to 

provide for the enactment of a law authorizing the sale of 50,000 acres of the most western 

portion of their reservation.” Filing 100 at ¶ 48. Again in October 1871, the Omaha Tribe sent a 

letter to Congress and “earnestly renew[ed] the petition presented to Congress at its last session” 

calling for “the sale of near 50,000 acres from the most western portion of [the] reservation as 

can be separated from the remainder . . .” Id. at ¶ 49 (emphasis added). On January 22, 1872, the 

Commissioner of Indian Affairs recommended legislation to Congress and stated, “I believe that 

the general idea of diminishing these reservations for the purpose of securing higher 

cultivation of the remaining lands, is consonant with sound policy.” Id. at ¶ 50.  
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 Congress responded to the Tribe’s call by enacting legislation on June 10, 1872, that 

authorized the Secretary of the Interior, with the consent and concurrence of the Omaha Tribe, 

to sell 50,000 acres, “to be taken from the western part thereof, and to be separated from the 

remaining portion of said reservation . . .” Id. at ¶ 51 (emphasis added). Addressing the above Act, 

and the resulting sale of only 300.72 acres, the Commissioner reported that “143,225 acres [were 

left] as their diminished reserve.” Id. at ¶ 53 (emphasis added). 

 Again, in 1880, Senator Saunders offered a bill to accomplish the sale of 50,000 acres 

from the western portion of the Omaha Reservation first proposed as part of the 1872 Act. 

Filing 100 at ¶ 59. Senator Saunders stated: “There was a bill passed some eight years ago [the 

1872 Act] authorizing the sale of this land, and only about three hundred acres of land were sold 

under it. The Secretary now recommends that we deduct that from this bill so that the survey 

may stand as it is, 49,461.71 acres instead of fifty thousand acres.” Id. Once more, Saunders 

reiterated “[t]he Indians want this land sold.” Id. at ¶ 61. Although Saunders proposal did not 

advance, it is clear by 1880 Congress understood the Tribe wanted the land sold and that any 

sale approved from the remaining 49,461.71 acres would constitute the Tribe’s diminished 

reserve.  

Even if a clear expression of Congressional purpose in the text of the Act is lacking, the 

circumstances prior to and surrounding the 1882 Act make clear that all parties at the table 

understood that the previously proposed and enacted legislation sought to diminish the 

reservation. It is within this historical context that the 1882 Act must be considered. “[O]ur task 

here is a narrow one,” in the events leading up to and including the 1882 Act, “Congress and the 

tribe spoke clearly. Some might wish they had spoken differently, but we cannot remake 
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history.” DeCoteau, 420 U.S. at 449. Accordingly, the circumstances underlying the passage of the 

1882 Act support the conclusion that the Omaha Reservation was diminished.  

II. The Events that Occurred After Passage of the 1882 Act Point to Diminishment. 
 
Not only does the 1882 Act and the historical context surrounding its passage point to 

diminishment, but “Congress’ own treatment of the affected areas, particularly in the years 

immediately following the opening, has some evidentiary value, as does the manner in which the 

Bureau of Indian Affairs and local judicial authorities dealt with unallotted open lands.” Solem, 

465 U.S. at 471 (emphasis added). Here, immediately following the passage of the Act the 

Omaha Reservation was consistently treated as if it had been diminished by the Commissioner 

and Office of Indian Affairs and local judicial authorities. Further, it can be inferred Congress’ 

own treatment of the land immediately following the Act points to diminishment.  

The Commissioner of Indian Affairs on multiple occasions immediately following the 

Act excluded the land to the west of the railroad right-of-way from its descriptions of the 

reservation. In 1883, a map of Indian reservations, compiled under the direction of Hiram Price, 

Commissioner of Indian Affairs, indicated that the boundaries of the Omaha Reservation did 

not extend west of the railroad right-of-way. See Filing 123-2.2 Later that year, Hiram Price 

reported that 10-15 Allotments had been taken west of the railroad right of way and that 876 of 

the approximately 50,000 acres west of the railroad right of way had been allotted to Omaha 

Tribe members. Filing 100 at ¶ 91. Further, the Office of Indian Affairs (“OIA”) report of 1884 

did not include the land west of the railroad right-of-way as part of the reservation listing the 

size of the Omaha Reservation as 142,345 acres. Filing 100 at ¶ 103. In effect confirming at the 

                                                           
2 Also available at http://www.loc.gov/resource/g3701g.ct002649/. The State acknowledges the 1883, 1888, and 1892 
maps are the subject of a pending Motion for Leave, Filing 121. However, the highly probative value of these maps 
necessitated including them for the Court’s consideration within this brief, subject to the Court’s ultimate decision on 
the pending motion.  
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“local authority” level what the Commissioner of Indian Affairs had previously indicated, 

Omaha and Winnebago Agent George Wilson described results of the 1882 Act as follows: 

“The Omahas have reduced their reservation by selling 50,000 acres, west of the Sioux City and 

Omaha Railroad, to actual settlers, and have taken allotments on the remainder.” Filing 100 at ¶ 

94.  

In 1888, a new map of Indian reservations was “compiled from official and authentic 

sources, under the direction of the Hon. JNO. H. Oberly, Commissioner of Indian Affairs.” See 

Filing 123-3.3 Similar to the 1883 map, the 1888 map indicated that the boundaries of the 

Omaha Reservation did not extend west of the railroad right-of-way. Id. Again, the OIA report 

of 1888 did not include the land west of the railroad right-of-way as part of the reservation 

listing the size of the Omaha Reservation as 142,345 acres. Filing 100 at ¶ 104. Additionally, an 

1892 map of Indian reservations “compiled under the direction of Hon. T.J. Morgan, 

Commissioner of Indian Affairs,” indicated that the boundaries of the Omaha Reservation did 

not extend west of the railroad right-of-way. See Filing 123-4.4 Moreover, OIA reports from 

1898, 1900, 1906, 1909 and 1911 did not include the land west of the railroad right-of-way as 

part of the Omaha Reservation. Filing 100 at ¶¶ 105-06, 108-10. Unsurprisingly, in 1901 a “local 

authority,” Indian Agent Charles Mathewson reported, “The Chicago, St. Paul, Minneapolis and 

Omaha Railway passes through the Winnebago Reservation on the west and form the 

southwestern boundary of the Omaha Reservation.” Id. at ¶ 107. Clearly, in the years 

immediately following the passage of the 1882 Act the Commissioner and Office of Indian 

Affairs consistently treated the Omaha Reservation as if it had been diminished. 

                                                           
3 Also available at http://www.loc.gov/resource/g3701g.ct002651/. 
4 Also available at http://www.loc.gov/resource/g3701g.ct002305/. 
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Additionally, on multiple occasions, local judicial authorities have treated the land as 

diminished. In State v. Picotte, No. FE99-23, the County Court of Thurston County considered 

the language of the 1882 Act, the intent of Congress and the Tribe to establish a new western 

boundary, and the history of the land and held the reservation diminished. Filing 95-3 at 2-3. 

Similarly, in State v. Picotte, No. 00-6, the District Court of Thurston County found the 

reservation had been diminished after considering the language of the 1882 Act, the legislative 

history, the history of the land and the current demographics. Filing 95-2 at 3-6.  

The Tribe provides the mutual fuel tax agreement and cross-deputization agreement with 

the State of Nebraska as evidence to support their contention that the reservation borders have 

remain unchanged despite the 1882 Act. See Filing at 36-37. However, neither agreement 

provides such support. The mutual fuel tax agreement provides no specification on the location 

of borders of the reservation, but merely states that tax exemption is afforded only within the 

boundaries of the reservation. Filing 100 at ¶ 150; Filing 120-49 at 3. Furthermore, the record as 

cited references the cross-deputization agreement but fails to provide any indication on the 

specifications of the border lines. Id. at ¶¶ 162-63.5 Both agreements cannot be accepted as 

examples of events that indicate the Omaha Reservation borders remained unchanged after the 

passage of the 1882 Act and, therefore, do not support the Tribe’s position.   

An inference can be drawn from the subsequent acts of Congress that Congress 

understood the reservation to be diminished by the 1882 Act. The 2008 Wilfahrt Opinion 

emphasizes, as did Solem, the evidentiary value of Congressional action on the land in the 

immediate years following the Act’s passage. Filing 120-55. The opinion cites to several 

                                                           
5 The cross-deputization agreement, if it had been included in the record, clearly indicates that the agreement only 
applied to the land east of the railroad right of way. This is true because, at the time of the execution of the agreement in 
2005, the State had long treated Pender as outside the boundaries of the Omaha Reservation and would not have 
entered into a law enforcement agreement with the Omaha Tribe on land for which the Tribe had no jurisdiction. 
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Congressional Acts and highlights the lack of diminishment language. Id. at 9-13. Although the 

opinion uses this lack of subsequent Congressional language to support its position that the 

1882 Act did not diminish the Omaha Reservation, this point actually, and more strongly, infers 

that in 1882 Congress understood the Act to diminish the reservation land. It is equally likely 

since Congress understood the 1882 Act to diminish the reservation, any subsequent act passed 

by Congress was done with that understanding. To suggest that the acts following the passage of 

the 1882 Act indicate Congress did not intend to diminish the Omaha Reservation because 

Congress failed to mention it in its subsequent acts, ignores Congress’ original intent and 

Congressional understanding in the immediate years following.   

Nor is it persuasive that on September 5, 2012, a mere 12 days before the United States 

submitted an amicus brief in support of Defendants in the tribal court proceeding, the United 

States Department of Interior opined that the reservation borders were not diminished and 

instructed for the first time that the Twin Cities Field Solicitor not rely on the 1989 Kimball 

Opinion. See Filing 106-3. Conveniently, on September 17, 2012, the United States endorsed the 

2012 Berrigan Opinion as evidence of the “subsequent history of the Reservation.” See Filing 82-

1 at 32. However, the 2012 conclusions of the opinion itself are of minimal value in the face of 

131 years of history following the Act.6  

Accordingly, the treatment by Congress, the Bureau of Indian Affairs, and local judicial 

authorities of the land west of the railroad right-of-way, particularly in the years immediately 

following the Act, supports the conclusion that the 1882 Act diminished the Omaha 

Reservation.  

 

                                                           
6 The tribal court declined to include this additional evidence finding that including it after the close of arguments was 
prejudicial to Plaintiffs. Filing 82-1 at 33.  
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CONCLUSION 

For the foregoing reasons and those set forth in Plaintiffs’ brief at Filing 118, Plaintiff 

Intervenor State of Nebraska, pursuant to Fed. R. Civ. P. 56, respectfully request this Court 

enter an order granting summary judgment in their favor consistent with the request set forth in 

Plaintiffs’ underlying motion. 

  Dated this 29th day of July, 2013. 

STATE OF NEBRASKA, Plaintiff Intervenor. 
 
      By:  JON BRUNING, NE #20351 
            Attorney General of Nebraska 

 
By: s/ Ryan S. Post   
 Ryan S. Post, NE #24714 
 Assistant Attorney General 
 

David D. Cookson, NE #18681 
 Chief Deputy Attorney General 

 
Katherine J. Spohn, NE #22979 

 Deputy Attorney General 
 

David A. Lopez, NE #24947  
Assistant Attorney General 
 
2115 State Capitol  
Lincoln, Nebraska 68509     
(402) 471-2682 
Ryan.Post@nebraska.gov 
David.Cookson@nebraska.gov 
Katie.Spohn@nebraska.gov 
Dave.Lopez@nebraska.gov 
 
Attorneys for Plaintiff Intervenor. 
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