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REPLY OF THE KIOWA CASINO OPERATIONS AUTHORITY 
IN SUPPORT OF MOTION TO DISMISS  

The Kiowa Casino Operations Authority (the “KCOA”) submits this reply in support of 

its motion pursuant to Fed. R. Civ. P. 12(b)(1) to dismiss the third-party claims asserted against it 

in this action (Doc. 184).  

INTRODUCTION & SUMMARY  

Chasco Constructors, Ltd., L.L.P. (“Chasco”), has no answer for its fundamental 

omission in entering into the Construction Contract—namely, that it did not ensure that the 

limited waiver of immunity in the agreement was authorized consistent with clear and 

controlling tribal law.  Chasco takes no issue with the established principle, as recognized in 

recent decisions such as Memphis Biofuels, LLC v. Chickasaw Nation Industries, Inc., that 

waivers of sovereign immunity must be validly authorized to be enforceable.  Instead, Chasco 

offers its own subjective interpretation of Kiowa constitutional law that the approval was valid, 

but this interpretation is supported by neither the text of the Kiowa Constitution or by tribal court 

decisions.  Without any tribal law guidance, Chasco cannot avoid the strict control the Kiowa 

Indian Council (the “KIC”) has maintained over immunity waivers, and it cannot explain how a 

KIC vote approving a specific set of contracts could have approved its Construction Contract, 

which was not even negotiated until months later.  

To deflect from its own errors and omissions in not obtaining an enforceable contract, 

Chasco tries to blame the KCOA.  But this ad hominem argument is neither accurate nor relevant 

where the parties negotiated a contract at arm’s length, and it also ignores the established 

requirements for valid waivers of immunity.  A waiver of tribal sovereign immunity, in order to 

be valid, must contain the clear and express language consenting to suit, and it must also be 

granted in accordance with tribal law.  The unsettled questions of tribal law relating to the 
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Construction Contract must be resolved by the tribal courts before the Court is in a position to 

find a valid waiver of immunity for enforcement of the agreement.  This case should be 

dismissed for lack of subject matter jurisdiction.  

ARGUMENT & AUTHORITIES 

I.  CHASCO IGNORES THE FUNDAMENTAL REQUIREMENT THAT 
A WAIVER OF SOVEREIGN IMMUNITY MUST BE GRANTED PURSUANT 

TO PROPER AUTHORITY IN ORDER TO BE VALID  

The analysis Chasco offers with respect to the enforceability of the dispute resolution 

provisions in the Construction Contract relies on a superficial application of selected black letter 

rules, and it ignores the requirement that a limited waiver of immunity must be given with 

authority, and it also ignores the critical role of tribal law in determining such authority.  

Recognizing this problem, Chasco offers a subjective—and, again, superficial—analysis of tribal 

law, which is supported neither by the text of the Kiowa Constitution nor by any decisions of the 

tribal courts.  This only emphasizes the initial error Chasco made in entering into a large 

commercial contract with a Kiowa tribal entity—although on notice about the uncertainties of 

tribal law, Chasco failed to ensure that the limited waiver was validly given, which, was its sole 

responsibility.  

Chasco relies almost entirely on the Supreme Court’s ruling in C & L Enterprises, Inc. v. 

Citizen Band of Potawatomi Indian Tribe of Oklahoma, 532 U.S. 411, 121 S. Ct. 1589 (2001), 

which indeed is a leading decision in the area concerning the circumstances under which 

authorized contractual arbitration clauses, without more, may be interpreted to reflect a tribal 

entity’s intent to provide a consent to suit.  Nevertheless, Chasco presents as a direct holding of 

the Supreme Court, and as a direct quotation from the decision, the statement:  “An arbitration 

clause alone is sufficient to expressly waive sovereign immunity.”  (Resp. Br. at 4 (Doc. 186).)  
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In fact, no such language appears in the C & L Enterprises decision, and, further, it is a 

misstatement of the holding in the case and of controlling law.  

In C & L Enterprises, the Supreme Court held that the language of a specific arbitration 

clause constituted a waiver of sovereign immunity for a suit brought to enforce an arbitral award.  

See id. at 417-19, 121 S. Ct. at 1593-96.  However, in C & L Enterprises the tribe argued that the 

individuals “who executed the contract lacked the authority to do so on the Tribe’s behalf.”  Id. 

at 423 n.6, 121 S. Ct. at 1597 n.6.  The Supreme Court expressly reserved the issue of whether 

the contract was approved and signed by persons with authority because the question had not 

been raised in the lower courts.  See id.  This decision, then, recognizes that authorization to 

grant waivers of tribal immunity represents a distinct question for analysis.1  

Remarkably, Chasco fails to acknowledge the decisions that analyze the requirement for 

a valid authorization, including the Sixth Circuit’s recent ruling in Memphis Biofuels, LLC v. 

Chickasaw Nation Industries, Inc., 585 F.3d 917 (6th Cir. 2009), which addressed the very issue 

reserved in C & L Enterprises.  In Memphis Biofuels, as in this case and in C & L Enterprises, 

the contract at issue contained an arbitration clause that purported to waive a tribal entity’s 

immunity from suit to permit its enforcement.  See id. at 919.  The Court of Appeals held that 

because the waiver had not been approved in the manner mandated by tribal law, the arbitration 

clause did not constitute a valid waiver of sovereign immunity.2  See id. at 921-22.  

                                                           
1  See Rosebud Sioux Tribe v. Val-U Constr. Co., 50 F.3d 560, 563 (8th Cir. 1995);  

Native Village of Eyak v. GC Contractors, 658 P.2d 756, 760-61 (Alaska 1983).  In each of these 
cases, the respective court also found that an arbitration clause constituted a waiver of sovereign 
immunity for a suit brought to enforce an arbitral award.  However, and significantly, like the 
Supreme Court in C & L Enterprises, neither court decided the issue of whether the waiver in the 
arbitration clause was authorized under tribal law.  

2  See Sanderlin v. Seminole Tribe of Fla., 243 F.3d 1282, 1288 (11th Cir. 2001) 
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The issue before this Court is identical to the question addressed in Memphis Biofuels, 

which was whether a tribal entity validly approved a limited waiver in a contract through the 

method prescribed under tribal law and consistent with tribal law.  Chasco offers an 

interpretation of tribal law to support its position, although its result-oriented assertions are 

supported neither by the text of the Kiowa Constitution nor by the available tribal court 

decisions.  Contrary to Chasco’s assertion that the KCOA validly consented to suit even if 

neither the KIC nor the Kiowa Business Committee (the “KBC”) lawfully can delegate the 

power to waive sovereign immunity to the KCOA—as the plain text of the Kiowa Constitution 

indicates—then no method of approval followed by the KCOA can result in a valid waiver of 

tribal immunity.3  

Chasco also incorrectly tries to persuade this Court that it should decide unsettled matters 

of tribal law, when, in fact, these issues should be first determined by the tribal courts.  The cases 

                                                                                                                                                                                           
(rejecting argument that tribal representative had actual or apparent authority to waive immunity 
because “[s]uch a finding would be directly contrary to the explicit provisions of the Tribal 
Constitution”);  Winnebago Tribe of Neb. v. Kline, 297 F. Supp. 2d 1291, 1303 (D. Kan. 2004) 
(holding that waiver was invalid where an official was not authorized to waive sovereign 
immunity under tribal law);  World Touch Gaming v. Massena Mgmt., LLC, 117 F. Supp. 2d 
271, 275 (N.D.N.Y. 2000) (holding that a waiver of tribal sovereign immunity is invalid when 
contrary to the Tribe’s constitution, the Tribal Council did not authorize an official to waive 
sovereign immunity).  

3  There is no dispute that neither the KIC nor the KBC directly authorized the 
limited waiver contained in the Construction Contract.  Chasco places its reliance solely on the 
Ballot Initiative passed by the KIC in July 2005—months before the Construction Contract was 
negotiated—to support its claim that the KIC authorized the waiver.  However, Chasco fails to 
acknowledge that a Kiowa Hearing Board ruling interpreting that Ballot Initiative found that the 
Ballot Initiative only covered contracts with the developers, financiers and initial general 
contractor existing at the time the Ballot Initiative was passed.  

The record is inconclusive as to whether the KCOA approved the Construction 
Agreement through proper procedures.  However, this point is irrelevant to this analysis due to 
the presence of the legal question relating to the KCOA’s authority, and due to the rule that 
courts may not find waivers of immunity by inference or implication.  
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upon which Chasco relies dealt with issues distinguishable from the case at hand.  In both of the 

Tenth Circuit decisions on which Chasco relies, the court resolved the issue of whether a tribal 

entity could assert the defense of tribal sovereign immunity by construing tribal resolutions and 

ordinances.4  See Breakthrough Mgmt. Group, Inc. v. Chukchansi Gold Casino & Resort, 629 

F.3d 1173, 1193-98 (10th Cir. 2010);  Native Am. Distrib. v. Seneca-Cayuga Tobacco Co., 546 

F.3d 1288, 1293-95 (10th Cir. 2008).  Unlike those cases, the issue here involves questions of 

constitutional interpretation and other questions of tribal law not susceptible of determination 

through a construction of resolutions or similar records of a tribal body.  

In general, Chasco urges this Court to rely only on the arguments of the parties to 

determine whether the Kiowa Constitution allows the KIC or the KBC to delegate the power to 

waive sovereign immunity to the KCOA—an undecided question of tribal law.5  In fact, “when a 

dispute is an intratribal matter, the Federal Government should not interfere.”  Wheeler v. United 

States Dep’t of Interior, 811 F.2d 549, 551 (10th Cir. 1987).  In furtherance of the federal policy 

                                                           
4 See also Smith v. Hopland Band of Pomo Indians, 115 Cal. Rptr. 2d 455, 463-64 

(Cal. Ct. App. 2002) (holding that where the tribal entity authorized to waive sovereign 
immunity, pursuant to a valid ordinance, passed a resolution approving a contract containing an 
arbitration clause, a valid waiver resulted).  Unlike the court in Smith, this Court does not have a 
conclusively valid ordinance before it addressing waivers of sovereign immunity.  To determine 
whether any Kiowa ordinance or other legislation purporting to grant the KCOA the power to 
waive sovereign immunity is valid, the primary issue of whether the KIC or the KBC may 
delegate the power to waive sovereign immunity to an extra-constitutional entity must first be 
determined.  

5  Chasco incorrectly asserts that the Tribe does not have a tribal court competent to 
determine this issue, because the Court of Indian Offenses operated for the Tribe by the Bureau 
of Indian Affairs does not fill this role.  However, the Secretary of the Interior established such 
courts to act as the judiciary for those tribes without sufficient resources to establish their own 
judiciary.  See 25 C.F.R. § 11.118(a) (2012) (providing administrative courts serve as tribal 
courts).  Thus, Congress has expressly provided the Kiowa Tribe with a Tribal court authorized 
to rule on unsettled matters of Tribal law and with the expertise necessary to accomplish this 
task.  
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of self-determination and the comity that should exist between two sovereigns, this Court should 

decline to rule on unsettled matters of tribal law under either the doctrine of tribal exhaustion or 

tribal exhaustion.6  

In response to the need for a tribal determination of tribal law, Chasco refers to the 

Seventh Circuit’s ruling in Altheimer & Gray v. Sioux Manufacturing Corp., 983 F.2d 803 (7th 

Cir. 1993), to argue that tribal exhaustion for the purpose of resolving the unresolved issues of 

tribal law in this case is not warranted.7  But Altheimer is inapposite in at least two key respects.  

First, in Altheimer, the Court found tribal exhaustion inappropriate because the dispute between 

the tribe and the third party involved construction of a federal statute.  Id. at 814.  Here, the 

dispute revolves around the interpretation of the Kiowa Constitution, not on the “laws of a 

distant jurisdiction.”  Id.  Second, the dispute in Altheimer involved a clause wherein the tribal 

entity consented to federal jurisdiction to resolve the dispute, and no question of the authority of 

the tribe to do so was presented.  Id. at 815.  Again, the issue is whether the KCOA can ever be 

                                                           
6  Chasco argues that under federal law relating to delegation, this Court should hold 

that the KBC could lawfully delegate its power to the KCOA.  In support of this proposition, 
Chasco directs this Court’s attention to the D.C. Circuit’s holding in United States Telecom 
Association v. FCC that “subdelegation to a subordinate federal officer is presumptively 
permissible absent affirmative evidence of a contrary congressional intent.”  359 F.3d 554, 565 
(D.C. Cir. 2004).  However, the District of Columbia Circuit also held that “subdelegations to 
outside parties are assumed to be improper absent an affirmative showing of congressional 
authorization.”  Id.  Here, Chasco has admitted that the KCOA is an entity separate and apart 
from both the KIC and the KBC.  (Resp. Br. at 6 n.2 (Doc. 186) (“The KCOA is an 
unincorporated business enterprise of the Tribe, having autonomous existence separate and 
distinct from the Tribe”).)  Therefore, any delegation or subdelegation to the KCOA is a 
delegation to an outside party, which, even if the decision Chasco cites had any precedential 
value, would be presumptively improper.  

7  The tribal exhaustion rule “provides that as a matter of comity, a federal court 
should not exercise jurisdiction over cases . . . if those cases are subject to tribal jurisdiction, 
until the parties have exhausted their tribal remedies.  United States v. Tsosie, 92 F.3d 1037, 
1041 (10th Cir. 1993).  
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delegated the authority to waive sovereign immunity—an unsettled matter of tribal, not federal, 

law.  If the Court dismisses this case pursuant to the tribal exhaustion or abstention doctrines, the 

federal policy of tribal self-determination will be advanced by allowing the expertise of Kiowa 

courts to resolve an important matter of Kiowa law.8  

II.  CHASCO POINTS TO NO MEANS BY WHICH THE IMMUNITY OF THE 
KCOA COULD HAVE BEEN WAIVED ABSENT VALID AUTHORITY  

No means exist under which a tribe or tribal entity can be deemed to have consented to 

suit in the absence of a valid authorization, and therefore the sources for such an ultra vires 

waiver that Chasco urges the Court to consider cannot provide such a valid waiver.  Chasco’s 

contentions that a waiver occurred through a counterclaim asserted in an attempted arbitration 

proceeding earlier in this dispute misconstrue the law in the area.  Further, no law exists that 

would permit a purported consent by a tribal entity’s attorney to an arbitration to result in a valid 

waiver.  Overall, Chasco seems to argue that a waiver of immunity could have occurred without 

valid approval by operation of law, and this disregards the clear and well-established rules in this 

area.  

Chasco’s contention that a counterclaim asserted in a short-lived—and failed—arbitration 

proceeding involving the issues in this case somehow resulted in a waiver in this litigation 

reflects a misreading of the established law.  In fact, the federal courts have recognized that if a 

                                                           
8  Chasco’s only argument against the application of the tribal abstention doctrine is 

that the cases cited by the KCOA involve matters in which parallel proceedings existed 
simultaneously in a federal and state forum.  Parallel proceedings are not necessary to invoke the 
abstention doctrine.  See Lousiana Power & Light Co. v. City of Thibodaux, 360 U.S. 25, 27-28, 
79 S. Ct. 1070, 1072-74 (1959) (citing Railroad Comm’n of Tex. v. Pullman Co., 312 U.S. 496, 
499, 61 S. Ct. 643, 644-45 (1941)) (holding that abstention is proper, in the absence of a parallel 
proceeding, where federal interpretation of a state statute touched on aspects of state 
sovereignty).  Parallel proceedings are also not necessary to dismiss a case under the tribal 
exhaustion doctrine.  See Tsosie, 92 F.3d at 1041;  Brown v. Washoe Hous. Auth., 835 F.2d 1327, 
1328-29 (10th Cir. 1987).  
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tribal entity that enjoys immunity files an action for money damages, it thereby is deemed to 

waive its immunity only for claims in recoupment arising out of the same transaction or 

occurrence, and only to the extent of any recovery by the tribal party.  See, e.g., Berrey v. Asarco 

Inc., 439 F.3d 636, 643-45 (10th Cir. 2006) (discussing scope of claims in recoupment);  

Jicarilla Apache Tribe. v. Andrus, 687 F.2d 1324, 1344 (10th Cir. 1982) (same).  The 

recoupment doctrine plainly applies only to litigation brought by a tribal entity, and no legal 

theory would support the contention that a counterclaim by a tribal entity in one case creates a 

standing waiver for any other litigation.  In this lawsuit, the KCOA has not asserted a claim for 

money damages against Chasco, and indeed it has moved to dismiss the third-party claim 

asserted against it, and the recoupment doctrine is therefore inapplicable.  

Chasco further argues against dismissal by asserting that its third-party claim in this case 

was filed “with the consent of the KCOA’s former counsel.”  Yet, an attorney has no authority to 

validly consent to litigation on behalf of the KCOA.  The grant of a limited waiver of tribal 

sovereign immunity requires the approval of such a waiver in clear and express terms, and by the 

entity holding such immunity and with valid authority.  See, e.g., C & L Enterprises, 532 U.S. at 

418, 121 S. Ct. at 1594 (quoting Oklahoma Tax Comm’n v. Citizen Band Potawatomi Tribe of 

Okla., 498 U.S. 505, 509, 111 S. Ct. 905, 909 (1991) and Santa Clara Pueblo v. Martinez, 436 

U.S. 49, 58, 98 S. Ct. 1670, 1677 (1977)) (“[A] tribe’s waiver must be ‘clear’”);  Memphis 

Biofuels, 585 F.3d at 921-22 (holding that waiver not approved in manner mandated by tribal law 

did not constitute a valid waiver);  Sanderlin, 243 F.3d at 1288 (rejecting argument that tribal 

representative had actual or apparent authority to waive immunity because “[s]uch a finding 

would be directly contrary to the explicit provisions of the Tribal Constitution”);  Winnebago 

Tribe, 297 F. Supp. 2d at 1303 (holding that waiver was invalid where an official was not 
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authorized to waive sovereign immunity under tribal law);  World Touch Gaming, 117 F. Supp. 

2d at 275 (holding that a waiver of tribal sovereign immunity is invalid when contrary to the 

Tribe’s constitution, the Tribal Council did not authorize an official to waive sovereign 

immunity) .  Chasco’s contentions to the contrary lack any basis in law, and would do violence 

to the fundamental principles underlying tribal sovereign immunity.  

Chasco also suggests that the Court could find a valid waiver of immunity because it 

believes it somehow has been treated unfairly and unjustly by an Indian tribe.  As a matter of 

law, a court cannot find a waiver of immunity by implication or by estoppel or by the application 

of equitable principles.  See Native Am. Distrib., 546 F.3d at 1295 (holding tribal entity was not 

equitably estopped from asserting immunity because “misrepresentations of the Tribe’s officials 

or employees cannot affect its immunity from suit”).  Additionally, Chasco’s contentions in this 

respect lack any reasonable basis in fact.  The KCOA and Chasco were parties both represented 

by legal counsel engaged in arm’s length bargaining, and Chasco assumed the risk that its 

interpretation of tribal law was incorrect.  Chasco is entirely responsible for its failure to protect 

itself legally by ensuring that the Construction Contract—and in particular the limited waiver of 

immunity to permit its enforcement—was validly approved.  

The Kiowa Tribe has a very short history of tribal involvement in large commercial 

transactions, and Chasco plainly was on notice when it entered into the Construction Contract 

that Kiowa law was not well-developed in the area.  But this provides no excuse to a 

sophisticated commercial entity that, in its desire to make a profit, elected to do business with a 

tribe, and it does not justify asking the Court to bend legal principles to correct for its own 

mistakes.  In entering into the Construction Contract Chasco undertook the same risk any 

company would undertake in doing business with an entity in another state or in a foreign 
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country.  As in any transaction, each party was required to protect itself legally, and Chasco’s 

assertion that the KCOA should not be allowed to defend itself in this contract dispute have no 

legal force.  

As a parting shot, Chasco asserts that the KCOA is engaging in “litigation tactics” to 

“prevent Chasco from ever having its claims adjudicated.”  Yet the KCOA is entitled, just as is 

any party, to rely on its valid contract defenses.  The lack of authorization for a waiver of 

immunity presents a meritorious defense to any contract, and one that the KCOA has an 

obligation to test in court due to its nature as a core aspect of tribal sovereignty.  

CONCLUSION 

For the reasons set forth by the KCOA, the motion to dismiss should be granted.  

Respectfully submitted, 

Amos E. Black, III, Okla. Bar. No. 827  
Thomas R. Zynda, Okla. Bar No. 10015  
BLACK & ZYNDA  
101 W. Broadway Avenue  
Anadarko, Oklahoma  73005  
Telephone:  (405) 247-2548  
Telecopier:  (405) 247-2559  

 s/ Stephen R. Ward   
Stephen R. Ward, Okla. Bar No. 13610  
Daniel E. Gomez, Okla. Bar No. 22153  
CONNER & WINTERS, LLP  
4000 One Williams Center  
Tulsa, Oklahoma  74172  
Telephone:  (918) 586-8978  
Telecopier:  (918) 586-8698  
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