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INTRODUCTION 

 This litigation concerns whether the Department of Interior (“Interior”) reasonably 

determined that it could take land in Tallequah, Oklahoma into trust for the United Keetoowah 

Band of Cherokee Indians’ (“UKB”) tribally-owned business UKB Corporation pursuant to the 

Oklahoma Indian Welfare Act (“OIWA”).  The UKB has operated a gaming facility on the 

parcel for the past twenty-seven years.  Plaintiffs (“Plaintiffs” or “Cherokee Nation”) challenge 

the decision and claim that land in this area can only be taken into trust for the Cherokee Nation.  

Plaintiffs filed this action in 2012 and now seek emergency relief concerning Interior’s decision 

to effectuate the land-into-trust decision and transfer the title.  As explained below, the Assistant 

Secretary’s decision to transfer title during the course of this litigation was made after careful 

consideration of the potential harm to the public interest from a potential shut-down of the 

gaming facility. 

 Plaintiffs cannot meet the extraordinarily high burden necessary to disrupt the status quo 

and obtain a mandatory preliminary injunction.  First, Plaintiffs cannot establish the likelihood of 

irreparable harm.  Of most importance to this Court’s consideration is the fact that Plaintiffs can 

show no harm from the transfer of title.  The transfer of title in this case will be merely a change 

in the technical status of the land in order to maintain the status quo pending final determination 

on the merits of the case.  Moreover, should the Court issue an order to remove the land from 

trust, Interior will comply.  Plaintiffs additionally have not shown a likelihood of success on the 

merits.  The Assistant Secretary’s decision to take land into trust for the UKB Corporation was 

made after a thorough review of the unique and complex historical relationship between the 

UKB and the Cherokee Nation.  The Assistant Secretary considered this history in light of 

agency expertise in the context of the statutes and regulations he is charged with administering.  
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Plaintiffs’ disagreement with the conclusions reached does not equate to the decision being 

arbitrary or capricious.  As such, Plaintiffs cannot show a likelihood of success on the merits.  

Finally, Plaintiffs have not shown that the balance of equities or the public interest weigh in their 

favor.  Instead, the public interest in maintaining jobs and economic development for Indian 

tribes weighs in favor of denying the injunction Plaintiffs seek.  Therefore, the Court should 

deny Plaintiffs’ request. 

BACKGROUND 

I. Statutory Background. 

 A. The Oklahoma Indian Welfare Act. 

 Relevant to Plaintiffs’ claims, Congress has passed two pieces of legislation that 

authorize tribes to reorganize their tribal governments and to take land into trust.  The first act 

passed in 1934, the Indian Reorganization Act, 25 U.S.C. §§ 461, et seq. (“IRA”), excluded 

Oklahoma tribes from its provisions that address self-government.  Two years later, Congress 

enacted the Oklahoma Indian Welfare Act (“OIWA”), 25 U.S.C. §§ 501, et seq., which provides 

statutory authority for Oklahoma tribes to reorganize pursuant to its provisions and to establish a 

land base.  With respect to the trust acquisition here, the Assistant Secretary relied on section 3 

of OIWA, 25 U.S.C. § 503.  That section provides that “[a]ny recognized tribe or band of Indians 

residing in Oklahoma shall have the right to organize for its common welfare and to adopt a 

constitution and bylaws under such rules and regulations as the Secretary of the Interior may 

prescribe. . . . . and to enjoy any other rights or privileges secured to an organized Indian tribe 

under the [IRA].”  Id.   
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 B. The Indian Gaming Regulatory Act. 

 In 1988, Congress enacted the Indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. §§ 

2701-2721.  IGRA’s purpose is to “provide a statutory basis for the operation of gaming by 

Indian tribes as a means of promoting tribal economic development, self-sufficiency, and strong 

tribal governments.”  25 U.S.C. § 2702(1); Citizens Exposing Truth About Casinos v. 

Kempthorne, 492 F.3d 460, 462 (D.C. Cir. 2007) (quoting Taxpayers of Mich. Against Casinos v. 

Norton, 433 F.3d 852, 865 (D.C. Cir. 2006)).  IGRA provides that gaming shall not be conducted 

on lands acquired by the Secretary in trust for the benefit of an Indian tribe after October 17, 

1988, unless the land meets the requirements of one of the exceptions to this prohibition listed at 

25 U.S.C. § 2719.  One such exception arises if the Indian tribe has no reservation and the lands 

are in Oklahoma and within the boundaries of the Indian tribe’s former reservation, as defined by 

the Secretary.  25 U.S.C. § 2719(a)(2)(A)(i).   

II. Factual Background of this Land-Into-Trust Decision. 

 The UKB is a federally recognized Indian tribe, although at present, the Federal 

Government does not hold trust to any land for the benefit of the UKB.  July 30, 2012, Decision 

(“July 2012 Decision”) (AR000017).1  In 1946, Congress enacted the Keetoowah Recognition 

Act, Act of Aug. 10, 1946, 60 Stat. 976, which recognized the UKB as an Indian Band that 

within the meaning of OIWA.  Id.  The Tribe then formally reorganized under OIWA by 

adopting a constitution, by-laws, and a corporate charter.  Id. (AR000018).  Under authority of 

these documents, the UKB’s tribal structure currently consists of a governing body (UKB), 

                                                            
1 References to the administrative record filed by Federal Defendants on January 18, 2013, and 
subsequently amended are referred to by the designation “AR.”  Although Plaintiffs’ motion to 
supplement the record is pending, Federal Defendants refer to the portions of the record for 
which there was no dispute or for which the parties’ dispute has already been resolved. 
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possessed with full governmental powers under OIWA, and a corporate entity (UKB 

Corporation), which holds and manages tribal property. 

 On July 30, 2012, the Assistant Secretary issued a decision to acquire land in trust for the 

UKB.  July 2012 Decision (AR000017-26).  The UKB currently owns the property in fee simple.  

Located on the property, a 2.03 acre parcel in Tahlequah, Oklahoma (“Property”), is a gaming 

facility that the UKB has operated since 1986.  This is the UKB’s only gaming facility.  Since its 

opening, the legal status of the Property and the UKB’s gaming facility has been unclear.  While 

the UKB assumed the facility was subject to federal jurisdiction, the State of Oklahoma 

challenged this position in Oklahoma state court.  In 2004, the state court issued a temporary 

injunction preventing the state from enforcing its gaming laws against the UKB’s facility.  This 

suit was transferred to federal district court.  The federal district court then remanded the issue to 

the National Indian Gaming Commission (“NIGC”) for its determination as to whether the 

Property constituted “Indian lands” for purposes of IGRA, thereby subjecting it to federal 

regulatory authority and not state law.  In July of 2011, the NIGC issued its opinion finding that 

the facility was not located on Indian lands for purposes of IGRA and, therefore, gaming could 

not be conducted pursuant to federal regulations.   

 Following the NIGC’s decision, on August 15, 2011, the UKB submitted a revised 

application requesting that Interior acquire the land in trust for the UKB Corporation.  In 

conjunction with the UKB’s amended application, the State and the UKB entered into a 

settlement agreement.  Pursuant to this agreement, the State agreed to delay pursuing its 

enforcement discretion of its gaming laws in order to allow for Interior to decide whether to take 

the parcel into trust.  The settlement agreement also provided a grace period, following Interior 

approval, for the UKB to continue to conduct gaming pending Interior’s transfer of title to the 
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United States.  If Interior did not transfer title by July 30, 2013, the UKB would have to 

voluntarily cease its operations.   

 Plaintiffs then filed this lawsuit for declaratory and injunctive relief seeking to enjoin 

Interior’s July 30, 2012, decision to acquire the Property in trust for the UKB Corporation.  

Compl. (ECF No. 2).  After discussions with Plaintiffs, on September 5, 2012, Interior 

voluntarily agreed to stay the trust acquisition to allow the parties time to litigate the underlying 

decision.  Interior, however, reserved its right to reevaluate its decision to self-stay and stated its 

agreement to provide the Cherokee Nation with thirty days written notice in advance of taking 

the Property into trust during the pendency of this litigation.  As the parties were aware, the State 

conditioned stay of its enforcement proceedings on the United States actually transferring title by 

July 30, 2013.  Should the transfer not take place by that date, the UKB would have to close the 

gaming facility.   

 When it appeared that the litigation would not be resolved by this deadline, Interior 

approached the State and requested an extension of the grace period.  Declaration of Kevin K. 

Washburn (“Washburn Decl.”) ¶ 6 (Ex. A).  The Assistant Secretary also discussed the matter 

with Oklahoma’s Attorney General and his staff, and Interior provided further information in 

response to questions and issues raised by the Attorney General.  Id.  The State denied Interior’s 

request on July 12, 2013.  Id. To preserve the status quo and employment for tribal and non-tribal 

members, the Assistant Secretary decided to complete transfer of the title.  On July 15, 2013, as 

Interior stated it would, Interior provided the Cherokee Nation with notice of its intent to 

complete the acquisition thirty days following receipt of the notice, on August 14, 2013.  Despite 

being told by Oklahoma and the UKB that there would be no further extensions of time, Federal 
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Defendants learned on July 29, 2013, that the court in the other case granted an extension of the 

State’s non-enforcement period until August 30, 2013.  

STANDARD OF REVIEW 

 Plaintiffs have moved for a temporary restraining order and/or a preliminary injunction, 

which, if granted, would prohibit Interior from transferring title and acquiring the Property in 

trust for the benefit of the UKB Corporation pending a resolution of this case on the merits.  “A 

plaintiff seeking a preliminary injunction must establish that he is likely to succeed on the merits, 

that he is likely to suffer irreparable harm in the absence of preliminary relief, that the balance of 

equities tips in his favor, and that an injunction is in the public interest.”  Winter v. Natural Res. 

Def. Council, 129 S. Ct. 365, 374 (2008).  If a plaintiff fails to meet its burden on any of these 

four requirements, its request must be denied.  See, e.g., id. at 376 (denying injunctive relief on 

the public interest and balance of harms requirements alone, even assuming irreparable injury to 

endangered species and a violation of NEPA); Sprint Spectrum, L.P. v. State Corp. Comm’n, 149 

F.3d 1058, 1060 (10th Cir. 1998) (“The district court ruled that the wireless providers failed to 

satisfy the first two preliminary injunction requirements.  However, we need not address the 

second because the first—substantial likelihood of prevailing on the merits—clearly supports the 

denial of the preliminary injunction.”); Chem. Weapons Working Grp. Inc. v. U.S. Dep’t of the 

Army, 111 F.3d 1485,1489 (10th Cir. 1997) (holding that the plaintiffs’ failure on the balance of 

harms “obviat[ed]” the need to address other requirements).     

 The Tenth Circuit has identified three types of specially disfavored preliminary 

injunctions as to which a movant must “satisfy an even heavier burden of showing that the four 

[preliminary injunction] factors . . . weigh heavily and compellingly in movant’s favor before 

such an injunction may be issued”: (1) preliminary injunctions that alter the status quo; (2) 
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mandatory preliminary injunctions; and (3) preliminary injunctions that afford the movant all the 

relief that it could recover at the conclusion of a full trial on the merits.  O Centro Espirita 

Beneficiente Uniao do Vegetal v. Ashcroft, 389 F.3d 973, 975 (10th Cir. 2004) (en banc), aff’d 

and remanded sub nom. Gonzales v. O Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 

418 (2006).  An injunctive request that fits one of these categories is scrutinized even more 

closely by a court because of its disfavored status and to assure that the exigencies of the case at 

issue support the granting of such extraordinary remedy.  Oklahoma v. Hobia, 12-CV-054, 2012 

WL 2995044, at *13 (N.D. Okla. July 20, 2012) (citing O Centro Beneficiente Uniao do Vegetal, 

389 F.3d at 975).  The movant for such a preliminary injunction must make a strong showing 

both as to the likelihood of success on the merits and the balance of harms.  Hobia, 2012 WL 

2995044, at *13; Schrier v. University of Co., 427 F.3d 1253, 1259 (10th Cir. 2005).     

ARGUMENT 

I. Plaintiffs’ Requested Injunctive Relief Seeks to Alter the Status Quo and As Such, 
      Is Disfavored. 

 
 Plaintiffs seek a preliminary injunction that alters the status quo.  Therefore, they bear a 

heightened burden.  The purpose of a preliminary injunction is to preserve the status quo pending 

the outcome of a case and enable the court to render a meaningful decision on the merits.  Tri-

State Generation, Inc. & Transmission Assn. v. Shoshone River-Power, Inc., 805 F.2d 351, 354 

(10th Cir. 1986).  The status quo is “the last uncontested status between the parties which 

preceded the controversy until the outcome of the final hearing.”  Dominion Video Satellite, Inc. 

v. EchoStar Satellite Corp., 269 F.3d 1149, 1155 (10th Cir. 2001) (quoting SCFC ILC, Inc. v. 

Visa USA, Inc., 936 F.2d 1096, 1100 n.8 (10th Cir. 1991)).  “In determining the status quo for 

preliminary injunctions, this court looks to the reality of the existing status and relationship 

between the parties and not solely to the parties’ legal rights.” Id.  Here, the last uncontested 
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status of the parties is the over-25-year time period preceding this lawsuit during which the UKB 

has been operating its gaming facility, regardless of the uncertainty of its legality.  See Dominion 

Video Satellite, 269 F.3d at 1155 (looking to the reality of the party’s actions, court found that 

the status quo was the four years prior to the lawsuit when defendant was activating subscribers 

regardless if it had the legal right to do so).  The injunction sought by Plaintiffs would upset the 

status quo between the parties by prohibiting UKB’s right to operate its gaming facility where 

there is no harm to Plaintiffs and great harm to many other parties.  Because the injunction 

sought will disrupt the status quo, they have a heightened burden of demonstrating that they meet 

the four factors for injunctive relief.2   

II. Plaintiffs Cannot Meet the Emergency Injunction Factors. 
 

A. Transferring Title Will Not Cause Irreparable Harm to Plaintiffs and There 
is No Question That Interior Will Fully Comply With Any Court Orders To 
Take the Property Out of Trust.  

   
 Although Plaintiffs cannot meet their heavy burden of proving that any of the four factors 

weigh heavily and compellingly in their favor, “‘because a showing of probable irreparable harm 

is the single most important prerequisite for the issuance of a preliminary injunction, the moving 

party must first demonstrate that such injury is likely before the other requirements for the 

issuance of an injunction will be considered.’”  Dominion Video Satellite, Inc. v. Echostar 

Satellite Corp., 356 F.3d 1256, 1260-61 (10th Cir. 2004) (quoting Reuters Ltd. v. United Press 

Int’l, Inc., 903 F.2d 904, 907 (2d Cir. 1990)).  Irreparable injury for purposes of a preliminary 

injunction “must be both certain and great,” not “merely serious or substantial.”  Prairie Band of 

Potawatomi Indians v. Pierce, 253 F.3d 1234, 1250 (10th Cir. 2001).  Irreparable harm exists 

                                                            
2   For the same reasons that Plaintiffs’ request for a preliminary injunction should be 
denied, Plaintiffs’ request for a temporary restraining order should likewise be denied. 
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only when “the injury cannot be adequately atoned for in money . . . or when the district court 

cannot remedy [the injury] following a final determination on the merits.”  Id.  Plaintiffs have not 

satisfied this requirement for emergency injunctive relief. 

 To demonstrate irreparable harm in this case, Plaintiffs must show that unless a 

preliminary injunction is entered and the transfer of title is immediately enjoined, they will suffer 

actual and imminent harm of such sufficiency during the course of the litigation that it cannot 

await a decision on the merits.  Plaintiffs cannot make this showing because the transfer of title 

can be undone following a final determination on the merits, and thus is not irreparable.  See 

Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 132 S. Ct. 2199 (2012) 

(“Patchak”).  See also Stand Up for California! v. U.S. Dep’t of the Interior, No. 12-2039, 2013 

WL 324035 (D.D.C. Jan. 29, 2013) (“North Fork”); Cachil Dehe Band of Wintun Indians of the 

Colusa Indian Cmty. v. Salazar, No. 12-cv-3021, 2013 WL 417813 (E.D. Cal. Jan. 30, 2013) 

(“Enterprise”). 

 Following adjudication on the merits, there is no question that Interior can transfer title 

and remove the trust status.  Prior to the Supreme Court’s 2012 decision in Patchak, the United 

States maintained that the Quiet Title Act (“QTA”) barred challenges to land into trust 

acquisitions for Indian tribes once the land was taken into trust.  The United States’ position was 

that the APA’s waiver of immunity from suit did not apply once title transferred because the 

QTA’s Indian lands exception prohibited a suit that would disturb land held in trust for an Indian 

tribe.  28 U.S.C. § 2409a(a).  Accordingly, Interior generally agreed not to transfer title in 

challenges to land into trust decisions so that the parties would have time to brief the case and a 

court could rule without having the lawsuit barred by the QTA.  In Patchak, the Supreme Court 

disagreed with the United States’ position regarding the QTA and held that, “[t]he QTA’s 
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reservation of sovereign immunity does not bar Patchak’s [APA] suit.”  Patchak at 2212.  

Because the QTA does not deprive a court of jurisdiction over a challenge to a decision to 

acquire land in trust after the land has been acquired in trust, a self-stay for the pendency of the 

litigation in a case is generally not necessary.  Moreover, Interior will take the land out of trust if 

ordered to do so by the Court.   

 Following the Patchak decision, courts have held that they have the jurisdictional 

authority to enter an order requiring that Interior take land out of trust.  In North Fork, plaintiffs 

challenged two separate decisions by the Secretary to acquire land in trust and filed a motion for 

preliminary injunction to stay the transfer pending a decision on the merits of their challenge.  

2012 WL 324035, at *1.  As part of its ruling, the court found that plaintiffs would not suffer 

irreparable harm because, following the Supreme Court’s decision in Patchak, there was “no 

cognizable limit to its jurisdiction that would preclude a future order vacating the trust transfer in 

this case after a transfer has already been made.”  Id., 2013 WL 324035, at * 25.  The court 

further noted that Interior had repeatedly asserted that it would take the land out of trust if 

ordered to do so.  Id.  Similarly, in Enterprise, plaintiffs challenged two decisions issued by the 

Secretary to take a parcel of land into trust.  2013 WL 417813, at *1.  Plaintiffs filed applications 

for temporary restraining orders seeking to enjoin the acquisition pending a hearing on their 

motion for preliminary injunction.  In denying their request for a temporary restraining order, the 

court found that Patchak made it clear that the mere transfer of the site into trust would not 

divest it of jurisdiction.  Id., 2013 WL 417813, at * 3.   

 Here, the same situation is present before this Court.  There is no irreparable harm to 

Plaintiffs because they still have the opportunity for their APA claims to be briefed and decided 

and the relief that they request, enjoining the transfer of title, may be undone.  See St. Germain v. 
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U.S. Dep’t of the Interior, No. C13-945, 2013 WL 3148332, *7 (W.D. Wash. June 19, 2013) 

(court, in denying request for TRO/preliminary injunction, found that plaintiffs provided it with 

no reason to believe they lacked a remedy if the election they sought to postpone was held).   

 Plaintiffs allege that “[t]here is a significant risk of irreparable harm” because there is no 

legal certainty that Interior can return Tribal Trust land to fee status after the issuance of a trust 

deed.  Plaintiffs’ Br. in Supp. of Mot. for TRO and/or Prelim. Inj.  (“Pls.’ Br.”) 16 (ECF No. 78).  

In fact, even before the Patchak decision, Interior has taken land out of trust in other cases.  For 

example, following the Supreme Court’s granting of the petition for a writ of certiorari in U.S. 

Dep’t of the Interior v. South Dakota, 519 U.S. 919 (1996), Interior reversed the land-into- trust 

decision because the district court’s judgment was vacated.  See Land Status: Lower Brule Sioux 

Tribe, 62 Fed. Reg. 26,551 (May 14, 1997).  Interior also recently took land out of trust to 

correct an administrative defect in the publication of the 30-day notice.  See State of South 

Dakota v. U.S. Dep’t of the Interior, ECF No. 13-1 (Br. in Supp. of the United States’ Amended 

Mot. to Dismiss or in the Alt. for Summ. J., at 32-34), Case No. 10-cv-03006-RAL (D.S.D. 

2010).  There is no question Interior can take land out of trust. 

  Plaintiffs further try to distinguish this case from the North Fork and Enterprise decisions 

on the basis that in those cases, the tribal trust beneficiaries expressly waived their sovereign 

immunity involving the subject property at issue in the litigation and the UKB have not entered 

into a waiver in regards to the Property at issue in this case.  On July 25 and July 27, 2013, the 

UKB and the UKB Corporation respectively passed resolutions, Nos. 13-UKB-44 and 13-

UKBCAB-10, authorizing that they each expressly waive their sovereign immunity and submit 

to the jurisdiction of this Court for purposes of any remedy the Court may order upon finding a 

violation of law by the Federal Defendants pursuant to the complaint filed in this action.  
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Therefore, Plaintiffs’ concerns that the Court will not be able to enforce it order because of the 

UKB and the UKB Corporation’s sovereign immunity have been addressed.  

B. Transferring Title Will Not Result in Serious Jurisdictional Conflicts. 
 
 There will be no serious jurisdictional conflicts between the UKB and the Cherokee 

Nation if the Assistant Secretary completes transfer of title for the Property and, therefore, no 

irreparable harm.  See Pls.’ Br. 19.  Plaintiffs point to the issue of law enforcement activity and 

allege that they expect that the UKB will interfere with their cross-deputization agreement with 

Oklahoma and obstruct the Cherokee Nation’s exercise of police authority on the Property.  Id. at 

19-20.  This potential issue, while of concern to the Cherokee Nation, is not actual and imminent 

harm, which “must be both certain and great” in order to require the extraordinary remedy of an 

injunction.  Prairie Band, 253 F.3d at 1250.  The Cherokee Nation does not point to anything 

beyond speculation that “interference” will occur.   

Furthermore, Interior considered the potential jurisdictional issues between the Cherokee 

Nation and the UKB as part of its decision and found that, “while there may be jurisdictional 

disputes in the future, the Regional Director believes that there is adequate foundation for 

resolving them, and we concur.”  July 2012 Decision, AR000024.  Shared law enforcement 

and/or overlapping jurisdictional territory is not uncommon in Indian country and has been dealt 

with in a number of instances.  Declaration of Charles Addington (“Addington Decl.”), ¶ 3 (Ex. 

B).  For example, similar to the UKB, the Hopi Tribe has a reservation completely within the 

boundaries of the larger Navajo reservation and both tribal entities maintain separate law 

enforcement systems effectively.  Id.  Additionally, in Oklahoma, the Comanche, Kiowa, and 

Apache share reservation lands over which the BIA provides law enforcement services as 

supplemented by Comanche tribal law enforcement.  Id.  The BIA, tribes, and local and state 
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governments have worked out a myriad of solutions, involving mechanisms such as cross-

deputization, intergovernmental agreements, and federal contracting authorities, to address 

jurisdictional situations like the one at issue here.  Id. ¶ 4.  Therefore, Plaintiffs can demonstrate 

no irreparable harm arising from any potential jurisdictional issues.  

C. The Cherokee Nation’s Alleged Economic Harm Is Speculative. 
 
 Finally, Plaintiffs make the speculative argument that they will suffer economic harm 

because some of the customers of UKB’s gaming facility may visit Plaintiffs’ facility during the 

period of time that UKB’s facility will be closed and will then go back to UKB’s facility after it 

reopens, thus losing those customers and revenue.  Pls.’ Br. 20.3  But because the State has 

agreed to extend the deadline by which the UKB will have to close its facility, the status quo will 

continue as it has since 1986, and this argument is moot.    

Plaintiffs have come forward with scant evidence that they have suffered any real harm 

that would be remedied by the issuance of a preliminary injunction.  An injunction would not 

benefit Plaintiffs.  It would serve no purpose except to hurt others, including the UKB, its tribal 

members, and the surrounding community.  In sum, Plaintiffs cannot demonstrate that they will 

suffer irreparable harm absent an injunction. 

                                                            
3  In support, Plaintiffs cite to Robert Bosch LLC v. Pylon Mfg. Corp., 659 F.3d 1142 (Fed. Cir. 
2011), an inapposite case concerning a patentee seeking a permanent injunction after a jury trial 
on the merits, as support that the existence of competition could support their injunction.  In 
Bosch, the issue before the court was whether, after a trial on the merits, the prevailing patentee 
could show irreparable harm where the first infringer sued could point to the existence of other 
competitors as a defense to irreparable harm.  Id., 659 F. 3d at 1150.  In considering the issue, 
the court noted that a market with many competitors could cause potential lost sales for the 
patentee as only a two-player market would.  Id.  That situation is not what Plaintiffs allege in 
this case. 
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III. Plaintiffs Are Not Likely to Succeed on the Merits. 

In order to prevail on their current motion, Plaintiffs must also establish that they are 

“likely to succeed on the merits” of their claim that the Assistant Secretary’s decision to acquire 

land in trust was arbitrary and capricious in violation of the APA.  See Winter, 129 S. Ct. at 374, 

375-76 (stating that any lesser standards are “inconsistent with our characterization of injunctive 

relief as an extraordinary remedy that may only be awarded upon a clear showing that the 

plaintiff is entitled to such relief”).  At bottom, Plaintiffs’ claims express disagreement with the 

conclusion reached by the Assistant Secretary, which does not constitute grounds for an arbitrary 

and capricious finding under the APA.  As discussed below, Plaintiffs have not shown a 

likelihood of success on the merits and this Court is likely to uphold the decision.   

In determining whether agency action was “arbitrary, capricious, an abuse of discretion, 

or otherwise not in accordance with law,” 5 U.S.C. § 706, such that it must be set aside, the 

critical question “is ‘whether the decision was based on a consideration of the relevant factors 

and whether there has been a clear error of judgment.’” City of Colorado Springs v. Solis, 589 

F.3d 1121, 1131 (10th Cir. 2009) (quoting McAlpine v. United States, 112 F.3d 1429, 1436 (10th 

Cir. 1997)).  The APA standard encompasses a presumption in favor of the validity of agency 

action, and thus, “[t]he ultimate standard of review is a narrow one.  The court is not empowered 

to substitute its judgment for that of the agency.”  Citizens to Pres. Overton Park v. Volpe, 401 

U.S. 402, 416 (1971); City of Colorado Springs, 589 F.3d 1121.  Moreover, review under the 

APA standard is “highly deferential,” and “presumes the agency’s action to be valid,” Envtl. Def. 

Fund, Inc. v. Costle, 657 F.2d 275, 283 (D.C. Cir. 1981).  Importantly, there is a strong 

presumption in favor of upholding decisions where agencies have acted within their scope of 

expertise.  Marsh v. Oregon Natural Res. Council, 490 U.S. 360, 376, 378 (1989).  Courts will 
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grant considerable legal leeway to an agency’s interpretation of statutes it is charged with 

administering, and to its interpretation of own regulations.  See City of Arlington, Texas v. Fed. 

Commc’ns Comm’n, 133 S. Ct. 1863 (2013); Auer v. Robbins, 519 U.S. 452, 461 (1997) 

(Secretary’s interpretation of own regulations are controlling unless “plainly erroneous or 

inconsistent with the regulation.”).   

Plaintiffs first argue that the Assistant Secretary’s decision was arbitrary and capricious 

merely because the decision relied on rationales that Interior advanced for the first time in this 

trust acquisition decision.  Pls.’ Br. 7.  As an initial matter, at some point, all agency decisions 

can be labeled the “first” time such a decision occurred.  Simply because it is the first time does 

not make the decision arbitrary or capricious.  Second, this conclusory argument is based on an 

Interior briefing paper issued prior to the July 2012 Decision, which identified certain positions 

taken in that decision and a prior decision concerning a non-gaming trust acquisition for UKB.  

Plaintiffs mischaracterize these statements in these prior documents as somehow constituting 

tacit recognition that the Assistant Secretary’s decisions here deviate from established law, but 

this is inaccurate.  Contrary to this speculative assertion, the briefing paper on which Plaintiffs 

rely merely identifies these “firsts” as “Noteworthy Issues” to be identified for the Assistant 

Secretary; it does not indicate or even suggest any deviation from established law or regulation.4   

In sum, asserting a position after a thorough analysis such as the Assistant Secretary undertook 

                                                            
4 Even if this should - incorrectly - be deemed to constitute a “deviation,” an agency can change 
its position so long as it articulates a reasoned basis, which as explained below, the Assistant 
Secretary did here.  See Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto Ins. Co., 463 U.S.  
29, 57 (1983) (“An agency’s view of what is in the public interest may change, either with or 
without a change in circumstances.  But an agency changing its course must supply a reasoned 
analysis.”). 
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here does not “deviate” from established law merely because it represents a position that the 

agency may not have taken before.   

A. The Assistant Secretary’s Decision that IGRA’s “Former Reservation” 
Exception is Applicable to the Facts in this Case was Reasonable. 

  
In reaching his July 30, 2012, decision to acquire the Property in trust, the Assistant 

Secretary first considered the “limited question of whether the parcel is within the former 

reservation of the UKB within the meaning of . . . IGRA and the Department’s regulations.” 

AR000017.  Initially, the Assistant Secretary recognized that the Property is “located within the  

last treaty boundaries of the Cherokee Nation as defined by the terms of the Treaty of New 

Echota, 7 Stat. 478 (December 29, 1835) and the 1866 treaty between the Cherokee Nation and 

the United States, 14 Stat. 799 (July 19, 1866) in an area generally identified as the former 

Cherokee reservation.”  AR000018.  The Assistant Secretary then analyzed whether the UKB 

and the Cherokee Nation can share the same former reservation for purposes of the “former 

reservation” exception in IGRA and Interior’s regulations.  AR000020-21.   

IGRA generally prohibits gaming on Indian lands that the Secretary has accepted into 

trust after October 17, 1988.  This prohibition is subject to certain statutory exceptions, one of 

which applies if the Indian tribe for whose benefit the land is being acquired “has no reservation 

and the lands are in Oklahoma and within the boundaries of the Indian tribe’s former reservation, 

as defined by the Secretary.”  AR000020 (quoting 25 U.S.C. 2719(a)(2)(A)(i)).  Interior’s 

regulations define “former reservation” as “lands in Oklahoma that are within the exterior 

boundaries of the last reservation that was established by treaty, Executive Order, or Secretarial 

Order for an Oklahoma tribe.”  Id. (quoting 25 C.F.R. § 292.2)).  The Assistant Secretary found 

that the definition of former reservation was ambiguous as applied to the facts in this case and 

that “[n]either the text of IGRA, nor the Department’s regulations implementing the [statutory] 
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exceptions  . . . address the question of whether two federally recognized tribes . . . can share the 

same former reservation for purposes of qualifying for the ‘former reservation’ exception.”  Id.  

IGRA grants the Secretary broad authority to define the boundaries of an Indian tribe’s former 

reservation.  25 U.S.C. § 2719, and the Secretary has defined that term in Interior’s 

implementing regulations, 25 C.F.R. § 292.2.     

The Assistant Secretary began by reviewing the unique and complex history of the 

relationship between the UKB and the Cherokee Nation, and found that the UKB originated as 

“an organization of Cherokee Indians in Oklahoma.” AR000018 (citing Buzzard v. Oklahoma 

Tax Comm’n, 1992 U.S. Dist. LEXIS 22864 (N.D. Okla., March 3, 1992), aff’d Buzzard v. 

Oklahoma Tax Comm’n, 992 F.2d 1073 (10th Cir. 1993)).  The Assistant Secretary noted that 

since the 1800s, the Keetoowah Society of Oklahoma Cherokees existed as an organization of 

Cherokee Indians in Oklahoma.  Id.  The Assistant Secretary also found that “[t]here is no 

question that the UKB occupied the former Cherokee reservation nor that the Keetoowah Society 

of Oklahoma Cherokees was formed out of the Cherokee Nation of Oklahoma.”  AR00020 

(citing S. REP. NO. 79-978 at 2-3 (1946)) (attached as Ex. C).  “The [Keetoowah] organization 

has a recorded membership of 3,687 members, which represents nearly one-half of the 

Cherokees possessing one-half or more degree of Indian blood now residing in the territory 

known as the Cherokee Nation of Oklahoma.”  S. REP. NO. 79-978 at 2-3 (1946).  The Assistant 

Secretary looked to the express affirmation by Congress of the UKB in the Act of August 10, 

1946, id., and that the UKB subsequently adopted a constitution, which was approved by the 

Secretary of the Interior, along with the establishment of the UKB’s headquarters within the 

boundaries of the former Cherokee reservation.  Id.  Accordingly, the Assistant Secretary 
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determined that “the former reservation of the Cherokee Nation is also the former reservation of 

the UKB” for purposes of the statutory exception in 25 U.S.C. § 2719(a)(2)(A)(i).  AR000020.   

The Assistant Secretary’s interpretation of the term “former reservation” as applied to 

these facts is therefore entitled to deference.  Determining the relationship between two tribes 

and a former reservation is clearly within the expertise of the Bureau of Indian Affairs.  See 

United Tribe of Shawnee Indians v. United States, 253 F.3d 543, 551 (10th Cir. 2001) 

(“Determinations about tribal recognition should be made in the first instance by the Department 

of Interior since Congress has specifically authorized the Executive Branch to prescribe 

regulations concerning Indian affairs and relations.”); James v. Dep’t of Health & Human Servs., 

824 F.2d 1132, 1138 (D.C. Cir. 1987) (the fact that Interior “employs experts in the fields of 

history, anthropology and genealogy, to aid in determining tribal recognition . . . weighs in favor 

of giving deference to the agency by providing it with the opportunity to apply its expertise.”); 

Robinson v. Salazar, 838 F. Supp. 2d 1006, 1029  (E.D. Cal. 2012) (citing James, 824 F.2d at 

1137-38 (D.C. Cir.1987)) (“Congress delegated to the Department of Interior the authority to 

adopt regulations to administer Indian affairs and to clarify department authority by 

regulation.”).  Moreover, when an agency is interpreting its own regulations, the Court must give 

“substantial deference” to the agency interpretation.  Thomas Jefferson Univ. v. Shalala, 512 

U.S. 504, 512 (1994); Lyng v. Payne, 476 U.S. 926, 950-51 (1986) (Stevens, J., dissenting).  The 

agency’s interpretation “becomes of controlling weight unless it is plainly erroneous or 

inconsistent with the regulation.” Udall v. Tallman, 380 U.S. 1, 16-17 (1965); see also Bowles v. 

Seminole Rock & Sand Co., 325 U.S. 410, 414 (1945); Auer, 519 U.S. at 461; Copar Pumice 

Co., Inc. v. Tidwell, 603 F.3d. 780, 794 (10th Cir. 2010).  Here, the Assistant Secretary’s 

determination that the former reservation of the Cherokee Nation is also the former reservation 
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of the UKB for purposes of applying IGRA’s “former reservation” exception is entitled to 

heightened deference, because it represents the agency’s interpretation of a statute that it is 

charged with administering, is the product of its expertise in Indian affairs and is consistent with 

the applicable regulations.   

Plaintiffs argue that the Assistant Secretary’s decision was contrary to law and in 

contravention of IGRA and the implementing regulations, even though, as discussed above, the 

Assistant Secretary thoroughly considered the meaning of the regulatory definition of “former 

reservation.”  Moreover, contrary to Plaintiffs’ arguments, the Assistant Secretary did not 

employ a successor-in-interest theory.  Rather, as reflected in the July 2012 Decision, the 

Assistant Secretary found that the Cherokee Nation had previously been recognized as “the 

‘primary’ Cherokee tribe,” AR000021, and that the two tribes had previously “occupied” the 

same reservation.  He, therefore, concluded that the UKB and Cherokee shared the same “former 

reservation” within the meaning of IGRA. 5  The fact that Plaintiffs draw a different conclusion 

from the evidence before the decisionmaker does not equate to an arbitrary and capricious 

decision.  Even though another decisonmaker may have chosen a different course, if the 

“agency’s reasons and policy choices ... conform to ‘certain minimal standards of rationality’ ... 

the rule is reasonable and must be upheld.”  Small Refiner Phase-Down Task Force v. EPA, 705 

F.2d 506, 521 (D.C. Cir. 1983.  Often the available evidence “do[es] not settle a regulatory issue, 

and the agency must then exercise its judgment in moving from the facts and probabilities on the 

record to a policy conclusion.”  Motor Vehicle Mfrs. Ass’n , 463 U.S. at 52.  Plaintiffs have not 

provided any evidence that Interior considered factors it should not, that the historical 

                                                            
5 The three prior court decisions on which Plaintiffs rely, see Pls.’ Br. 13-14, are not dispositive 
as to this question.  None of them address the merits of the Cherokee Nation’s claim of exclusive 
jurisdiction over the former reservation.   
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relationship between the UKB and Cherokee clearly means the UKB cannot claim the same 

“former reservation,” or that the decision is unreasonable in light of the unique and complex 

history.  In sum, Interior’s determination regarding “former reservation” is reasonable.  Plaintiffs 

have not shown a likelihood of success.6 

B. The Assistant Secretary’s Determination that OIWA Provides Authority for 
the Trust Acquisition for the UKB Corporation was Reasonable. 

 
The Assistant Secretary did not err in determining that Interior had the authority under 

OIWA to accept the land into trust for the UKB Corporation, and the Assistant Secretary’s 

reliance on OIWA was not an intentional effort to “circumvent” the temporal limitations on 

Interior’s authority to take land into trust under the IRA as established by the Supreme Court’s 

decision in Carcieri v. Salazar, 555 U.S. 379 (2009).  See Pls.’ Br. 8.  As an initial matter, 

Plaintiffs cite to a Departmental briefing paper issued prior to the July 2012 Decision to support 

their assertion that the Assistant Secretary was trying to circumvent temporal limitations on his 

authority to take land into trust.  That document, however, merely states that the Assistant 

Secretary had previously determined that, because “he could acquire land in trust for the UKB 

Corporation under the OIWA,” the temporal limitation under the IRA pursuant to Carcieri was 

not applicable in this case.  See AR004380.  The final decision, likewise, states that the temporal 

limitation of the IRA does not apply to land-into-trust decisions made under OIWA. 

                                                            
6 Plaintiffs also argue that the decision contravenes Interior’s governing regulations, 25 C.F.R. § 
151.8, which contain a requirement that would require the written consent of the Cherokee 
Nation to a trust acquisition for the UKB.  The Assistant Secretary also considered this factor 
and the possible need for consent and determined that subsequently enacted legislation, the 1999 
Appropriations Act, 112 Stat. 2681-246 (Oct. 21, 1998), superseded the regulation.  Accordingly, 
the Assistant Secretary reasonably determined that only consultation with the Cherokee Nation, 
not its consent, was required, and that the consultation requirement was satisfied by Interior’s 
receipt and consideration of comments from the Cherokee Nation on the land-into-trust 
acquisition.  See AR00021  
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The IRA authorizes the Secretary of the Interior “to acquire . . . any interest in lands . . . 

for the purpose of providing land for Indians.”  25 U.S.C. § 465.  The statute defines Indians as 

“all persons of Indian descent who are members of any recognized Indian tribe now under 

Federal jurisdiction.”  25 U.S.C. § 479.  In Carcieri, the Supreme Court held that “the phrase 

‘now under Federal jurisdiction’ refers to a tribe that was under federal jurisdiction at the time of 

the [IRA’s] enactment.” 555 U.S. at 382.  Thus, for purposes of acquisitions relying solely on the 

IRA, the Secretary has the authority to acquire land in trust for tribes that were under federal 

jurisdiction in June 1934.  Id. 

When the IRA was enacted, Indian tribes in Oklahoma were specifically excluded from 

some of its provisions and were not allowed to reorganize, with the exception of one tribe, until 

the enactment of OIWA in 1936.  OIWA provided to Oklahoma tribes many of the rights that the 

IRA had previously secured for Indian tribes elsewhere in the United States.  For example, 

section 3 of OIWA, pursuant to which the Assistant Secretary claims his authority for the trust 

acquisition at issue, allowed Interior to issue charters of incorporation to recognized tribes or 

bands of Indians in Oklahoma that desired to organize for their “common welfare,” and then 

provides that such charters of incorporation “may convey to the incorporated group . . . the right . 

. . to enjoy any other rights  . . . secured to an organized Indian tribe under the Act of June 18, 

1934” (the IRA).  25 U.S.C. § 503.  Thus, OIWA grants to tribes in Oklahoma organized 

thereunder “any other rights,” that were “secured to an organized Indian tribe under the IRA,” 

including the right to have land acquired in trust.  

The Supreme Court’s decision in Carcieri hinged upon the definition of “Indian” in the 

IRA, and therefore that decision is only applicable to trust acquisitions under the IRA.  The 

Secretary’s authority to take land into trust under OIWA was not at issue nor was the relationship 
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between the IRA and OIWA addressed in Carcieri.  Accordingly, the Assistant Secretary 

determined that OIWA provides him with statutory authority to acquire land in trust for tribes, 

including the UKB, that were organized thereunder absent Carcieri’s temporal limitation on trust 

acquisitions under the IRA, such that no Carcieri analysis was required.  AR004380.7 

The Assistant Secretary also determined, relying on the prior September 10, 2010, 

decision by former Assistant Secretary, Larry Echohawk, that Section 3 of OIWA gave him the 

authority to issue a charter of incorporation to the UKB, and to convey to the UKB through that 

charter “the right . . . to enjoy any other rights . . . secured to an organized Indian tribe under the 

[IRA],” 25 U.S.C. § 503, including the right to acquire land in trust.  The Assistant Secretary 

therefore determined that Section 3 and the charter issued to the UKB Corporation thereunder 

provided him with authority to acquire the land into trust because, “[i]f the Secretary has the 

authority to convey to corporations the authority to hold land in trust as one of the ‘rights or 

privileges secure to an organize Indian tribe under [the IRA], the Secretary must possess the 

actual authority to take the land in trust.”  AR003588. 

Plaintiffs argue that the Secretary’s authority for a trust acquisition must be expressly set 

forth in the statute under which he claims authority, and that because Section 3 of OIWA does 

not expressly mention trust acquisitions, it does not provide authority for the Assistant 

                                                            

 

7 Additionally, the statutory language of OIWA makes clear that there is no temporal limitation 
on taking land-into-trust under OIWA.  In OIWA, Congress provided that tribes organized 
thereunder would “enjoy any other rights  . . . secured to an organized Indian tribe under the Act 
of June 18, 1934” (the IRA).”  OIWA’s language does not contain a temporal limitation.  
Further, OIWA was enacted in 1936 and tribes already “organized” under the IRA at that time 
would most likely meet the temporal limitation found by the Supreme Court in Carcieri. 
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Secretary’s decision here.  Pls.’ Br. 9.  Plaintiffs misread what the regulations require.  

Moreover, Interior is entitled to deference as to how it interprets its regulations. 

Interior’s land acquisition regulations require that the statutory authority for a trust 

acquisition in the name of a tribal corporation must provide “specific” authority, 25 C.F.R. § 

151.2(b), but not necessarily “express” or “explicit” authority for a trust acquisition on behalf of 

a tribal corporation.  There is no question that the regulations allow for the Assistant Secretary to 

take land-into-trust for tribal corporations in certain circumstances.  See 45 Fed. Reg. 62,034 

(Sept. 18, 1980) (Final Rule Land Acquisitions) (adding tribal corporations to the definition of 

tribe for purposes of the land acquisition regulations).  Here, the Assistant Secretary determined 

that, by virtue of authorizing him to convey to a tribal corporation through a charter of 

incorporation “any other rights . . . secured to an organized Indian tribe under the [IRA],” 

including the right to hold land in trust, the authority provided under section 3 was sufficiently 

specific to allow him to acquire land in trust for the UKB.  Most importantly, the Assistant 

Secretary’s interpretation of what Interior’s regulations require is entitled to deference because 

the decision is not inconsistent with the regulation nor plainly erroneous.  See Auer, 519 U.S. at 

461 (Secretary’s interpretation of own regulations are controlling unless “plainly erroneous or 

inconsistent with the regulation.”).   

IV. The Balance of Equities and Public Interest Weighs against a Preliminary 
Injunction. 

 
 In considering the extraordinary remedy of an injunction, “courts must balance the 

competing claims of injury and must consider the effect on each party of the granting or 

withholding of the requested relief, [and] [i]n exercising their sound discretion, courts of equity 

should pay particular regard for the public consequences . . . .”  Winter, 129 S. Ct. at 376-77 

(internal quotations and citations omitted).  With respect to the government, those two inquiries 
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merge.  See Nken v. Holder, 556 U.S. 419 (2009).  Here, the public interest would be harmed by 

Plaintiffs’ requested injunction.      

 Congress has determined that the establishment of a tribal land base and economic self-

sufficiency are important public interests.  The agency action at issue serves the long-recognized 

policy of “furthering Indian self-government.”  Morton v. Mancari, 417 U.S. 535, 551 (1974).  In 

analyzing whether injunctive relief would advance the public interest, the courts properly 

consider whether an injunction would further this policy.  See Prairie Band, 253 F.3d at 1253 

(finding that “tribal self-government may be a matter of public interest”); Seneca-Cayuga Tribe 

of Okla. v. Oklahoma, 874 F.2d 709, 716 (10th Cir. 1989) (affirming grant of injunction where 

“injunction promotes the paramount federal policy that Indians develop independent sources of 

income and strong self-government”); Bowen v. Doyle, 880 F. Supp. 99, 137 (W.D.N.Y. 1995) 

(finding “the public’s interest and the interests of [an Indian tribe] coincide” insofar as “there is a 

strong federal policy favoring tribal self-government [and] tribal self-sufficiency.”).  The 

issuance of an injunction preventing the finalization of the trust acquisition would undermine and 

undercut the public policies concerning the promotion of tribal self-governance and self-

determination, particularly given the uncertain length of the litigation.  See Washburn Decl. ¶ 9.    

 The proposed injunction will also cause substantial harm to the local community in terms 

of lost jobs and opportunities.  In addition to Tribal employees, the facility employs non-Tribal 

members, who will lose their jobs if the gaming facility is closed for an indefinite period.  An 

injunction would also cause harm to the many businesses in the area that depend on the 

customers brought in by UKB’s gaming facility.  In addition, the community-at-large would also 

suffer.  The UKB provides funds for local schools and infrastructure.  In the past five years, the 

UKB has made voluntary contributions to the Tahlequah school system to assist with school 
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salaries and has constructed new roads and sidewalks to improve access to the local elementary 

school and ensure pedestrian safety.  UKB Dec. 20, 2011, Resp. to the Cherokee Nation’s 

Comments and in Support of its Amended Application (AR000355-58).  See Huron Mtn. Club v. 

U.S. Army Corps of Eng’rs, No. 12-cv-197, 2012 WL 3060146, at *15 (W.D. Mich. July 25, 

2012) (in finding balance of equities weighed against requested injunction to close mine, court 

considered the loss of jobs and harm to many businesses in the area that were dependent on the 

mine’s business).  An injunction will do more than just prolong the UKB’s economic hardship 

while the case is resolved.  An injunction will also undermine Interior’s efforts to assist the Tribe 

in maintaining an independent source of income to support its self-governance.  The harm to the 

UKB and the public if an injunction is issued is concrete and clear; whereas there is no harm to 

Plaintiffs if a preliminary injunction is not issued.  The Court should deny Plaintiffs’ requested 

emergency injunctive relief. 

CONCLUSION 

 WHEREFORE, Federal Defendants request that the Court deny Plaintiffs’ request for a 

temporary restraining order and request for a preliminary injunction. 

Respectfully submitted: July 31, 2013 

     ROBERT G. DREHER 
     Acting Assistant Attorney General 

 
/s/ Jody H. Schwarz                                               

 JODY H. SCHWARZ 
     BARBARA M.R. MARVIN 
     United States Department of Justice  
     Environment and Natural Resources Division 
     Natural Resources Section    
     P.O. Box 7611      

Washington, DC  20044 
     Phone: (202) 305-0245 
     Fax:     (202) 305-0506 
     E-mail: jody.schwarz@usdoj.gov 
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      barbara.marvin@usdoj.gov 
     Attorneys for Federal Respondents 
 
 
OF COUNSEL: 
BETHANY C. SULLIVAN 
United States Department of the Interior 
Office of the Solicitor, Division of Indian Affairs 
Washington, DC 20044 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on July 31, 2013, the undersigned caused the foregoing Federal 

Respondents’ Opposition to Plaintiffs’ Amended Motion for Temporary Restraining Order 

and/or Preliminary Injunction and Brief in Support to be served electronically on counsel in this 

case who are registered with the Court’s ECF system by filing it electronically with the Court.  

Any counsel not registered for ECF service will be served by first class mail.   

 
       /s/Barbara M.R. Marvin                                         
       Barbara M.R. Marvin 
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