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INTRODUCTION AND SUMMARY

Federal-Appellants S.M.R. Jewell, Secretary of the Interior, et al., respectfully

request this Court to stay the district court’s order of August 12, 2013 preliminarily

enjoining Interior from taking 2.03 acres of land in trust for the UKB Corporation, the

corporate arm of the United Keetoowah Band of Cherokee Indians (UKB). The trust

acquisition is necessary to keep open the UKB’s sole gaming facility in Tahlequah,

Oklahoma, which has operated for more than two decades and supports some 300

jobs. The facility is the sole funding source for UKB tribal government operations and

most tribal programs, including education, housing, elder assistance, and social

services, which benefit many of the tribe’s more than 15,000 members as well as non-

members. Absent a stay, the facility must close on August 31, 2013. The district court

denied the UKB’s motion for stay pending appeal. Dkt 92 at 30-32.

A stay is warranted here. Interior is likely to prevail in its appeal of the

preliminary injunction (PI). In evaluating the likelihood of success on the merits, the

district court made numerous legal errors and failed to defer to Interior’s interpretation

of statutory and regulatory provisions or its exercise of discretion over Indian matters.

In weighing the balance of harms the court again made a legal error, improperly

valuing intangible harm to the Cherokee Nation’s sovereignty and potential law

enforcement jurisdiction conflicts while minimizing the harm to the UKB from being

forced to close a casino that has been in operation for 27 years, causing the loss of

hundreds of jobs and the main source of economic livelihood for the UKB and its

tribal community. That irreparable harm to the UKB also supports our request for a

stay of the PI pending appeal.
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BACKGROUND

A.  Tribal Recognition of the UKB. UKB members are descendants of the

Cherokee people who originally occupied the southeast United States. H. Rep. No. 447

(April 25, 1945), at 1. The Cherokee Indians identifying themselves as Keetoowahs

represented the most traditional portion of the Cherokee Indians. In 1859, the leading

members of Keetoowahs adopted a constitution and formed the Keetoowah Society,

whose objectives included opposition to slavery at the time of the Civil War and

opposition to allotment of Cherokee Indian reservation lands in the 1890s. The

society’s intent was to keep alive Cherokee institutions and tribal identity. Id. at 2. 

Through a series of treaties with the United States spanning the period from

approximately 1817 to 1906, the Cherokee Indians, including the Keetoowah

members, were granted lands including what is now the state of Oklahoma and were

relocated to those lands. Id. The Five Civilized Tribes, including the Cherokees, were

given fee title to their land within the Indian Territory and were treated differently

from other tribes in other respects. See Felix S. Cohen, Handbook of Federal Indian Law §

4.07[1] (2005 ed.). In 1934, Congress enacted the Indian Reorganization Act (IRA), Act

of June 18, 1934, 48 Stat. 984 (codified as amended at 25 U.S.C. §§ 461 et seq. (1983)),

which provided for self-government pursuant to tribally adopted constitutions and

permitted Indian tribes to organize for economic purposes pursuant to corporate

charters. The IRA authorized such charters to “convey to the incorporated tribe” the

power to acquire or otherwise hold “property of every description,” 25 U.S.C § 477,

and authorized the Secretary of the Interior to acquire “any interest in lands * * * for

the purpose of providing land for Indians.” Id. § 465. The IRA, however, excluded
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named Oklahoma tribes, including the Cherokee, from the opportunity to organize and

set up a corporation under § 477. Id. § 473.

Two years later, in 1936, Congress enacted the Oklahoma Indian Welfare Act

(OIWA), 49 Stat. 1967 (1936) (codified at 25 U.S.C. §§ 501, et seq.). The Act authorized

“[a]ny recognized tribe or band of Indians residing in Oklahoma” to organize by

adopting a constitution; and to obtain from the Secretary a corporate charter

conveying, inter alia, “the right * * * to enjoy any other rights or privileges secured to an

organized Indian tribe” under the IRA. 25 U.S.C. § 503. 

In 1946, Congress recognized “the Keetoowah Indians of the Cherokee Nation

of Oklahoma * * * as a band of Indians residing in Oklahoma within the meaning of

§ 3” of the OIWA. 60 Stat. 976 (1946). The legislation was intended  “to secure any

benefits, which, under the [OIWA], are available to other Indian bands or tribes.” H.

Rep. No. 447, at 2. The UKB then had nearly 3,700 members, representing nearly half

of the Cherokees with one-half or more Indian blood residing in the Cherokee Nation.

Id. In 1950, Interior approved the UKB’s constitution and corporate charter.

B.  The UKB Gaming Facility and IGRA. In 1986, the UKB began operating

a gaming facility on the Property that is the subject of this lawsuit. The land is located

in Tahlequah, Oklahoma and is owned in fee by the UKB. In 1988, Congress passed

the Indian Gaming Regulatory Act (IGRA), 25 U.S.C. §§ 2701-2721 to  “provide a

statutory basis for the operation of gaming by Indian tribes as a means of promoting

tribal economic development, self-sufficiency, and strong tribal governments.” 25

U.S.C. § 2702(1). IGRA governs gaming by federally recognized tribes on “Indian

lands,” which includes lands to which title is held in trust by the United States for the
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benefit of an Indian tribe or held by a tribe subject to restriction by the United States

against alienation without federal approval and over which a tribe exercises

governmental jurisdiction. Id. § 2703(4)(B). 

The National Indian Gaming Commission (NIGC) became involved with the

UKB’s gaming facility in 1991, but until recently, the legal status of the Property, and

hence the gaming facility, has been unclear. The UKB assumed the facility was subject

to federal jurisdiction because its corporate charter restricted its lands from alienation,

but Oklahoma challenged this position in state court. After the case was transferred to

federal district court, that court remanded the issue to the NIGC to determine whether

the Property constituted “Indian lands” under IGRA. UKB v. Oklahoma, No.

04-CF-340 (E.D. Okla.). The district court rejected and remanded NIGC’s

determination in 2006; in 2011, the NIGC issued as final decision finding that the

Property is not “Indian lands” because the restriction on alienation was imposed by the

UKB, not the United States, and thus gaming could not occur pursuant to IGRA. 

UKB submitted an application to Interior to take the Property in trust for the

UKB Corporation. Thereafter, pursuant to a settlement agreement, the State delayed

enforcement against the facility pending Interior’s decision on the trust application.

The UKB agreed to close the facility if Interior did not transfer title by July 30, 2013

(later extended to August 30, 2013). The modest facility operates electronic games and

is the only gaming facility owned by the UKB. The facility supports jobs for some 300

people, approximately half of which are UKB members. Dkt 85-1 at 4. The UKB’s

tribal operations and most of its tribal programs – including  housing, education,

human services, and emergency assistance – are funded entirely by the gaming
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revenues and serve both tribal members and the community at large. Id. at 5. 

C.  Interior’s Land-Into-Trust Decision. On July 30, 2012, Interior approved

UKB’s trust application. Interior first determined that the Property would satisfy

IGRA’s requirements pertaining to land acquired in trust after October 17, 1988,

IGRA’s effective date. Dkt 22, AR 20. IGRA generally prohibits gaming on such

“after-acquired” lands but makes several exceptions to this prohibition. 25 U.S.C.

§ 2719(a) & (b). This includes an exception for lands in Oklahoma if the tribe had no

reservation when IGRA was enacted and if the lands  “are within the boundaries of the

Indian tribe’s former reservation, as determined by the Secretary.” Id.

§ 2719(a)(2)(A)(i). Interior determined that the term “former reservation” is ambiguous

as applied to the circumstances here, “where two federally recognized tribes, one of

which was formed under express congressional authorization from the citizens of the

other.” Id. Interior concluded that, “[i]n view of the origins of the Band as composed

of Cherokee Indians, reorganized and separately recognized under express

authorization from Congress, and a constitution approved by * * * Interior expressly

establishing its tribal headquarters in Tahlequah, Oklahoma, within the historic

reservation boundaries,” the former reservation of the Cherokee Nation is also the

former reservation of the UKB. Id.

Second, Interior determined that it had the statutory authority to take the

Property in trust for the UKB Corporation pursuant to the 1946 Act recognizing the

UKB and § 3 of the OIWA. Dkt 22, AR 3587-88. Interior noted that the 1946 Act

applied § 3 of the OIWA to the UKB and was intended to secure to the UKB “any

benefits * * * available to other Indian bands or tribes” under the OIWA. Interior

Appellate Case: 13-5109     Document: 01019112803     Date Filed: 08/20/2013     Page: 11     



- 6 -

further noted that § 3 of the OIWA authorizes the Secretary to charter corporations

that may convey to the incorporated group “any other rights or privileges” secured to

an organized Indian tribe under the IRA. Id. at 3587. Interior noted that its 1950

approval of the UKB Corporation’s charter, which authorized it to accept and hold

“property of every description,” including land in trust, demonstrated the department’s

understanding that holding land in trust was one of the “rights” secured under the IRA

to an organized tribe that was incorporated into the OIWA. A necessary corollary,

Interior concluded, was that “the Secretary must possess the actual authority [under the

OIWA] to take the land in trust.” Id. at 3588. 

Third, Interior found that the regulatory factors to be considered in deciding

whether to take land into trust, see 25 C.F.R. pt. 151, supported the trust acquisition. Id.

at 22-25. Interior recognized that the Bureau of Indian Affairs’ local field office had

expressed concerns about potential jurisdictional conflicts that could arise over the two

acres but believed there is adequate foundation for resolving them. Id. at 24.

C.  District Court Proceedings. On August 29, 2012, the Cherokee Nation

and Cherokee Nation Entertainment (collectively Cherokee Nation) filed suit against

Interior under the Administrative Procedure Act (APA) challenging the land-into-trust

decision. Dkt 2. The UKB intervened as a defendant. Dkt 48. As the deadline for

closing UKB’s casino under the State’s lawsuit neared, Interior provided 30 days notice

that it intended to act to take the land into trust by August 14, 2013. The Cherokee

Nation moved for a PI barring Interior’s proposed action, which the district court

granted in an oral ruling and by entry of an order on August 12, 2013. Dkt 91, 92.

The district court first concluded that the Cherokee Nation was likely to prevail
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on the merits. The court determined that the trust acquisition would not qualify for the

“former reservation” exception from IGRA’s bar against gaming on trust lands

acquired after 1988. The court without explanation found that the Property did not

qualify as “lands in Oklahoma that are within the exterior boundaries of the last

reservation that was established by treaty * * * for an Oklahoma tribe,” as provided in

Interior’s regulatory definition of the term. See 25 C.F.R. § 292.2. Dkt 92 at 14. The

court also found that Interior’s decision “appeared to have ignored the department’s

own prior decisions, case law, and legal history of the Cherokee nation.” Id. 

The court further determined that Interior lacked statutory authority to take the

Property into trust for the UKB Corporation. The court reasoned that Congress’s

incorporation of rights from the IRA into § 3 of the 1936 OIWA – under which the

UKB was organized – did not authorize the acquisition. The court relied on the

Supreme Court’s decision in Carcieri v. Salazar, 555 U.S. 379 (2009), which interpreted

the definition of “Indian” in the IRA to be limited to tribes “under federal jurisdiction”

when the IRA was enacted in 1934. The court assumed that, under Carcieri, the UKB

could not have land taken into trust under the IRA and that the OIWA could not grant

the UKB Corporation rights greater than those granted to the UKB under the IRA. Id.

at 13. The court also concluded that the decision was contrary to Interior’s regulations

authorizing land to be taken into trust for a tribal corporation only where a statute

“specifically” authorizes such acquisitions, see 25 C.F.R. § 151.2(b), because Interior

said that the OIWA provided “implicit” authority for such acquisition. Id. at 12-13.

The court also concluded that the Cherokee Nation demonstrated a significant

risk that it will suffer irreparable harm. The court concluded that it was uncertain
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whether the Property, if taken into trust, could be taken back out, due to inadequacies

in a sovereign immunity waiver provided by the UKB Corporation allowing it to be

bound by a court ruling invalidating Interior’s decision. Id. at 16. The court further

found that taking land in trust for the UKB Corporation within the historic boundaries

of the Cherokee reservation would violate the Cherokee Nation’s sovereignty, causing

it an unquantifiable but significant risk of temporary harm to the Nation’s right of

tribal self-government. Id. at 17. The court also found a strong likelihood that taking

the Property in trust would cause jurisdictional conflicts between the tribes. Id. at 18. 

Finally, the court concluded that the balance of harms weighs in the Cherokee

Nation’s favor. Although the court found that a PI could lead to the closure of the

UKB gaming facility, which employs hundreds of people, the court reasoned that a PI

would maintain the status quo by keeping the land in non-trust status. Id. at 18-24. The

court found that the UKB’s economic harm would be outweighed by the threat of

jurisdictional conflicts and harm to the Cherokee Nation’s sovereignty. See id. at 23, 28-

29. The court further concluded that a PI would serve the public interest in having

executive agencies comply with their obligations under the APA. Id. at 25.

ARGUMENT

In determining whether to grant a stay pending appeal, this Court considers the

likelihood of success on the merits, the threat of irreparable harm if the stay is not

granted, the absence of harm to the appellees if the stay is granted, and the risk of

harm to the public interest. See 10th Cir. R. 8.1; FTC v. Mainstream Mktg. Serv., Inc., 345

F.3d 850, 852 (10th Cir. 2003). This Court evaluates a request for a stay pending appeal

under the same standards employed by a district court in evaluating motions for
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preliminary injunctive relief. See McClendon v. City of Albuquerque, 100 F.3d 863, 868 n.1

(10th Cir. 1996); Heideman v. S. Salt Lake City, 348 F.3d 1182, 1188 (10th Cir. 2003)

(articulating the standard). This Court may set aside a grant of preliminary injunctive

relief for an abuse of discretion, error of law or clearly erroneous factual findings. See O

Centro Espirita Beneficiente Uniao De Vegetal v. Ashcroft, 314 F.3d 463, 465 (10th Cir. 2002).

I. THE DISTRICT COURT ABUSED ITS DISCRETION WHEN IT
GRANTED THE PRELIMINARY INJUNCTION.

“[A] preliminary injunction is an extraordinary remedy, and thus the right to

relief must be clear and unequivocal.” Nova Health Sys. v. Edmondson, 460 F.3d 1295,

1298 n. 6 (10th Cir. 2006); Munaf v. Green, 553 U.S. 674, 676 (2008) (PI is

“extraordinary and drastic remedy”). The district court abused its discretion in issuing

this extraordinary relief. Its view of the merits resulted from numerous legal errors, and

its evaluation of the relative harms is unsupported. The district court largely ignored

the substantial economic harm that will result to the UKB and the public from closing

the gaming facility, and assigned undue severity to the intangible, alleged infringement

on the Cherokee Nation’s sovereignty and potential jurisdictional conflicts that could

be largely avoided by the Nation’s cooperation with the UKB on such issues. 

A. The district court erred in analyzing the likelihood of success on
the merits.

1. Interior reasonably determined that the Property is within the UKB’s

“former reservation” under IGRA. The district court erroneously held that Interior’s

determination that the parcel is within the UKB’s “former reservation” under IGRA is

contrary to Interior’s regulatory definition of that term. The court misread the

definition, failed to defer to Interior’s reading of its own regulation, and failed to give
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the substantial deference due to Interior’s expertise in tribal matters.

In matters of tribal recognition and sovereign-to-sovereign relationships,

Interior has special expertise to which courts give substantial deference.  See, e.g., United

Tribe of Shawnee Indians v. U.S., 253 F.3d 543, 551 (10th Cir. 2001). Thus Interior is

authorized to prescribe regulations as it sees fit to effect provisions of statutes relating

to Indian affairs, see 25 U.S.C. § 9, and is assigned by Congress “the management of all

Indian affairs and of all matters arising out of Indian relations,” id. § 2. See James v. Dep’t

of Health & Human Servs., 824 F.2d 1132, 1138 (D.C. Cir. 1987).

Interior, in addressing whether the parcel is within the “former reservation” of

the UKB, recognized that it was dealing with a unique and complex situation, where

one federally recognized tribe composed of Cherokee Indians, the UKB, was formed

out of another federally recognized tribe of Cherokee Indians, the Cherokee Nation,

both of which have co-existed on the former Cherokee reservation since the early

1800s. Dkt 22, AR 20. Interior further recognized that the UKB was organized and

separately recognized by Congress in the 1946 Act, and that the Secretary had

approved the UKB’s constitution, which established the tribal headquarters in

Talequah, Oklahoma, within the historic Cherokee reservation boundaries. Id.

Interior correctly determined that IGRA and Interior’s regulations were

ambiguous as applied to these facts. The district court, without explanation, concluded

that the Property was not “within the boundaries of the last reservation that was

established by treaty * * * for an Oklahoma tribe” as the regulations require. See 25

C.F.R. § 292.2. But it is undisputed that the Property is within the historic boundaries

of the last reservation for the Cherokees, “an Oklahoma tribe;” the only question is
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whether the UKB, given its unique history, may claim the same area as its former

reservation. As Interior properly recognized, nothing in IGRA – which provides for

the existence of a former reservation to be “determined by the Secretary” – or the

regulation – which requires only that the last reservation be for “an Oklahoma tribe” –

addresses whether two federally recognized tribes, one formed under express

congressional authorization from the citizens of another, and both occupying the same

lands for nearly two centuries, can share the same former reservation under IGRA. 

The IGRA exceptions to the bar against gaming on trust lands acquired after

1988 demonstrate a concern for limiting gaming to locations within, abutting, or

otherwise related to current or historic Indian lands in order to limit interference with

state sovereignty. Absent a connection to such Indian lands, gaming may occur on

trust lands acquired after 1988 only if the state governor and Interior concur that

gaming would not be detrimental to the surrounding community. See 25 U.S.C.

§§ 2719(a) & (b). The “former reservation” exception is not intended to limit tribal

competition but to allow tribes to use their historic territories in furtherance of IGRA’s

purposes of tribal self-sufficiency and economic development, which is exactly what

Interior’s decision here would do. Moreover, the § 2719 bar against gaming on trust

acquired after 1988 is to be construed narrowly, and the exceptions broadly, to further

IGRA’s purposes. Grand Traverse Band of Ottawa and Chippewa Indians v. Office of U.S. Atty.

for Western Div. of Mich., 369 F.3d 960, 971-972 (6th Cir. 2004); see also City of Roseville v.

Norton, 348 F.3d 1020, 1030-32 (D.C. Cir. 2003). Interior’s determination that the

Property satisfies IGRA’s “former reservation” is consistent with these standards.

The district court further erred in substituting its judgment for Interior’s on this
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matter. Interior’s regulatory definition of “former reservation,” which is an ambiguous

term here, is due deference under Chevron U.S.A., Inc. v. NRDC,, Inc., 467 U.S. 837

(1984). And Interior’s interpretation of its regulatory definition is due deference under

Decker v. NEDC, 133 S. Ct. 1326, 1337 (2013), because it is not plainly erroneous or

inconsistent with the regulation. Furthermore, the complex circumstances involving

the congressional recognition of one tribe that developed from another and the

interwoven history and co-existence of the two tribes within the same area particularly

implicate Interior’s special expertise in Indian affairs. 

The district court additionally erred in finding that Interior failed to adequately

reconcile its decision with prior inconsistent holdings by the courts or Interior itself.

Dkt 92 at 12. As to the purportedly inconsistent court holdings, we assume the court

refers to cases cited by the Cherokee Nation: UKB v. Secretary of Interior, No. 90-C-608-B

(N.D. Oklahoma, May 31, 1991); Buzzard v. Okla. Tax Comm., No. 90-C-848-B (N.D.

Okla. February 24, 1992); and UKB v. Mankiller, No. 92-C-585-B (N.D. Okla. Jan. 27,

1993), aff’d, 2 F.3d 1161, 1993 WL 307937 (10th Cir. 1993) (unpublished disposition).

None of these non-precedential, unpublished district court decisions reach holdings

inconsistent with Interior’s decision. The 1991 UKB decision held that the Cherokee

Nation was an indispensable party to the UKB’s claims to a statutory right to certain

Indian lands within the historic reservation to which the Cherokee Nation held title;

that holding is irrelevant to the lands here which are owned by the UKB. Buzzard held

that the prohibition against alienation in the UKB’s charter did not make the UKB’s

land “Indian country” – an analysis with which Interior agrees and that necessitates the

UKB’s land-into-trust application here. Mankiller simply relied on the analysis in the
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Buzzard decision, and in any event was dismissed on sovereign immunity grounds.

Moreover, to the extent the decision here is a departure from earlier views held

by Interior officials regarding Cherokee Nation’s exclusive jurisdiction, Interior

thoroughly explained and justified the reasons for any such departure by incorporation

of its June 24, 2009 decision. See Dkt 22, AR 22 (incorporating portions of document

at AR 3631); FCC v. Fox, 556 U.S. 502, 519 (2009) (“prior stance does not alone

prevent [agency] from changing its view or create a higher hurdle for doing so”).

Interior noted a 1994 amendment to the IRA, 25 U.S.C. § 476(f), which rendered null

any administrative decision in effect at that time that “classifies, enhances, or

diminishes the privileges and immunities available to a federally recognized Indian tribe

relative to the privileges and immunities available to other federally recognized tribes

by virtue of their status as Indian tribes.” Id. at 3636. Noting that the 1946 Act

recognizing the UKB provided “no reason, on the face of the act,” that the UKB

would have less authority than any other tribe, Interior concluded that it is prohibited

from finding that the UKB lacks territorial jurisdiction while other tribes have it. Id. 

Interior further noted that the conclusion that the Cherokee Nation does not

have exclusive jurisdiction over the former reservation was consistent with a 1998

congressional appropriations rider providing that no appropriated funds may be used

to acquire land into trust within the former Cherokee reservation without consulting

with the Cherokee Nation – a provision that amended the original 1991 appropriations

rider which, in contrast, required the Cherokee Nation’s consent to such trust
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acquisitions. Id. at 3637.1/ Interior explained that prior opinions of certain Interior

officials, which were issued prior to the 1994 IRA amendment or issued by subordinate

officials, were not binding and could not be given weight over Interior’s 1950 approval

of the UKB Corporation’s charter, which expressly identifies “the acquisition of land”

as one of its purposes. Id. For all these reasons, the district court erred in concluding

that the Cherokee Nation was likely to succeed on this issue.

2.  Interior reasonably determined that it had statutory and regulatory

authority to take land into trust for the UKB Corporation. The district court

erroneously found that Interior lacks authority to take land into trust for the UKB

Corporation under the OIWA and Interior’s regulations.

a.  Statutory authority under the OIWA. As Interior explained, in the 1946

Act, Congress recognized the UKB as a band of Indians within the meaning of the

1936 OIWA, to secure to the UKB any benefits available to organized tribes under the

OIWA. 60 Stat. 976; H. Rep. No. 477, at 2. The OIWA, in turn, authorizes Interior to

issue a charter of incorporation to the recognized band of Indians, which may convey

the right to “enjoy any other rights or privileges secured to an organized Indian tribe”

under the IRA. 25 U.S.C. § 503. Because the benefits and rights under the IRA include

having land placed into trust, Interior correctly concluded that it had statutory

authority to take land into trust for the UKB Corporation. See City of Arlington, Tex. v.

FCC, 133 S. Ct. 1863 (2013) (court defers under Chevron to agency interpretation of

statutory ambiguity concerning agency’s jurisdiction).
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The district court did not disagree that, as a general matter, the OIWA

authorizes Interior to take land in trust for tribes organized thereunder. Rather, it

concluded, without briefing on the question, that under Carcieri the UKB has no right

to have land taken into trust under the IRA, and that the OIWA could not create

greater rights in the UKB Corporation. Tr. 13. The district court’s analysis is wrong. 

In Carcieri, the Supreme Court held that Interior could not acquire land in trust

under § 5 of the IRA, 25 U.S.C. § 465, for an Indian tribe that was not “under federal

jurisdiction” in 1934 when the IRA was enacted. That ruling was based on the

definition of “Indian” in § 19 of the IRA, 25 U.S.C. § 479. After Carcieri, for Interior to

take land into trust under the authority of the IRA, it ordinarily must undertake the

often complex analysis of whether a tribe was under federal jurisdiction when the IRA

was enacted in 1934, to ensure that the land is provided to “Indians” within the

meaning of that Act. The district court presumed that the UKB was not “under federal

jurisdiction” in 1934 for purposes of the IRA.

The UKB’s status under the IRA, however, is not implicated here.2/ The OIWA

provides tribes organized thereunder “the rights and privileges secured to an organized

Indian tribe” under the IRA. It incorporates the IRA rights generally; it does not

differentiate between tribes organized before or after 1934, which would make little

sense in a 1936 statute. The district court’s assumption that Congress imported the
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IRA’s definition of “Indian” into the OIWA is wrong. The OIWA defines who is

covered by § 3 of the OIWA: “[a]ny recognized tribe or band of Indians residing in

Oklahoma.” 25 U.S.C. § 503. The 1946 Act, in turn, expressly “recognize[s]” the UKB

“as a band of Indians residing within Oklahoma” within the meaning of § 3. There is

no basis for importing the IRA’s definition of “Indian” into the OIWA. 

Congress’s reference to the IRA was necessary to incorporate the benefits and

rights afforded by the IRA into the OIWA. Congress subsequently has incorporated

the IRA into statutes restoring recognition to certain tribes who, absent such provision,

might not qualify for those benefits. See, e.g., 25 U.S.C. § 1300f (1978); 25 U.S.C. § 762

(1980); 25 U.S.C. § 715(a) (1989). Carcieri recognized that Congress had repeatedly

enacted statutes extending the benefits of the IRA to “Indian tribes not necessarily

encompassed within the definitions of ‘Indian’ set forth” in the IRA. 555 U.S. at 392 &

n.6. Congress, in recognizing the UKB under the OIWA – which made portions of the

IRA applicable to recognized tribes organized thereunder – extended such benefits to

the UKB, and the district court’s conclusion to the contrary is incorrect. 

b.  Regulatory authority under 25 C.F.R. § 151.2(b). The district court also

incorrectly concluded that the trust acquisition would violate Interior regulations. The

court relied on a requirement that land may be taken into trust for tribal corporations

only where a statute “specifically” authorizes such acquisitions. 25 C.F.R. § 151.2(b).

The court concluded that Interior violated that provision because Interior found that

§ 3 of the OIWA “implicitly” authorized trust acquisitions. But authority may be both

“specific” and “implicit.” See, e.g., United States v. Mead Corp., 533 U.S. 218, 219 (2001)

(“Congress engages not only in express, but also in implicit, delegation of specific
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interpretive authority”) (emphasis added); RUI One Corp. v. City of Berkeley, 371 F.3d

1137, 1151 (9th Cir. 2004) (Contract Clause analysis “subject[s] only state statutes that

impair a specific (explicit or implicit) contractual provision to constitutional scrutiny)

(emphasis added); U.S. v. Cotto, 347 F.3d 441, 447 (2d Cir. 2003) (declining to reach

question whether defendant could demonstrate coercion “even in the absence of a

specific explicit or implicit threat”) (emphasis added); U.S. v. Wright Contracting Co., 728 F.2d

648, 651 (4th Cir. 1984) (noting “the more specific limitations explicit and implicit” in certain

enumerated conditions) (emphasis added). Interior found specific authority under the

OIWA’s grant to Oklahoma tribes of “rights” secured under the IRA, because its

provision of the right of the corporation to hold trust land implicitly but necessarily

meant that “the Secretary must possess the actual authority to take the land in trust.”

AR3588 (emphasis added). The district court erred in failing to defer to Interior’s

finding that “implicit” authority satisfies the regulatory requirement here, which is not

plainly erroneous or inconsistent with the regulation. Decker, 133 S. Ct. at 1337. 

In sum, Interior complied with statutory and regulatory requirements in taking

the land into trust; at a minimum the “likelihood of success” factor does not weigh in

favor of granting the extraordinary relief of a district court injunction. 

B.  The district court erred in its balancing of harms. 

The district court’s balancing of the harms in this case was fundamentally

flawed. Its conclusion that the land once taken into trust may not be able to be

transferred back out was unsupported and legally wrong, and its assessment of harms

was bootstrapped to its conclusion that the Nation was likely to prevail on the merits.

The district court inappropriately minimized the UKB’s harm greatly overstated that of
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the Cherokee Nation. We leave a detailed discussion of harm to the UKB, but address

the important issue of authority for reversing the issuance of a trust transfer deed.

The district court rested its conclusion that denial of the PI could obviate the

court’s ability to grant relief to the Cherokee Nation solely on its uncertainty about the

validity of the UKB Corporation’s limited waiver of sovereign immunity, which

allowed it to be bound by the district court’s final decision in this case. Such a waiver,

however, is unnecessary and irrelevant. It is well-established that, where Interior has

decided to take land into trust but has not yet effected the conveyance, a party may

challenge the decision under the APA and complete relief may be accorded in the

absence of the tribe for whom the land was to be taken into trust. See, e.g., Sac & Fox

Nation of Missouri v. Norton, 240 F.3d 1250, 1259 (10th Cir. 2003). In 2012, the Supreme

Court further held that a party (unless it claims a title interest in the property) may

challenge Interior’s decision under the APA even if the trust acquisition has already

been made. See Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 132 S.

Ct. 2199 (2012).3/ The inescapable result of the decision is that, if a court rules that

Interior violated the APA in such a circumstance, the land must revert to non-trust

status. This is consistent with the APA’s provision that an agency action determined

unlawful is to be “set aside,” 5 U.S.C. § 706(2)(A) – which means the decision is

rendered a nullity, as if it never occurred. See Black’s Dictionary (9th ed. 2009) (“set

aside” means to null or vacate; “vacate” means to nullify or cancel or make void). A
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ruling against Interior in this case would render the trust acquisition void ab initio.

Thus, since Patchak, Interior has assured courts it will take land out of trust if it

loses such an APA challenge. And courts after Patchak have found authority to vacate a

trust transfer. See Stand Up for California! v. U.S. Dep’t of the Interior, 919 F. Supp. 2d 51,

82 (D.D.C. 2013); Cachil Dehe Band of Wintun Indians of the Colusa Indian Cmty. v. Salazar,

2013 WL 417813, *4 (E.D. Cal. Jan. 30, 2013). Interior has also taken land out of trust

on its own initiative to correct a defect in a published notice. See State of S.D. v. U.S.

Dep’t of the Interior, No. 10-cv-03006 (D.S.D. 2010), Dkt 13-1 at 32-34. The district

court erred as a matter of law. Even if a sovereign immunity waiver is necessary, the

UKB Corporation, wholly owned and controlled by the tribe, is subject to the UKB’s

broad immunity waiver. Id. at 3588 n.1; see also Ninigret Dev. Corp. v. Narragansett Indian

Wetuomuck Hous. Auth., 207 F.3d 21, 29 (1st Cir. 2000).

C. The district court erred in its public interest analysis. 

The district court erred in finding that the public interest weighed against

Interior because the public interest would be served by the agency’s compliance with

the law. The public interest factor is not about the abstract vindication of legal

principles. Instead, it examines whether the public has an interest in allowing beneficial

acts to continue pending a final merits determination, even though postponement of

relief may harm the plaintiff. See Weinberger v. Romero-Barcelo, 456 U.S. 305, 312-13

(1982); Cont’l Group, Inc. v. Amoco Chems. Corp., 614 F.2d 351, 358 & n.12 (3d Cir. 1980).

The district court’s reasoning renders the factor a nullity, solely reflective of the court’s

decision on the likelihood of success on the merits. Here, when properly considered,

the public interest is served by the continuing operation of the UKB’s casino, which
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employs and provides economic benefits to many non-UKB members.

II. THE PARTIES’ HARMS AND PUBLIC INTEREST FAVOR A STAY

For the same the UKB is harmed by the PI, it will be irreparably harmed absent

a stay. Its casino, which has operated for 27 years, will shut down, causing the loss of

some 300 jobs and eliminating essential funds for the UKB’s assistance programs. The

Cherokee Nation will suffer no tangible harm as the result of a stay and the public

interest favors allowing the economic benefits of the casino’s operation to  continue.

CONCLUSION

For the foregoing reasons, this Court should grant a stay of the preliminary

injunction pending appeal.

Respectfully submitted,

August 20, 2013 
90-1-18-13579

ROBERT G. DREHER
Acting Assistant Attorney General

MARY GABRIELLE SPRAGUE
s/ KATHERINE J. BARTON 
Attorneys, U.S. Department of Justice
Environment & Natural Resources
  Division, Appellate Section
P.O. Box 7415
Washington, DC  20044
(202) 353-7712
katherine.barton@usdoj.gov
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STATUTORY AND REGULATORY ADDENDUM

1.  1934 Indian Reorganization Act (IRA) - Sections 5, 13, 17, 19 (25 U.S.C. 465, 473, 477, 479)

2.  1936 Oklahoma Indian Welfare Act (OIWA) - Section 3 (25 U.S.C. 503)

3.  1946 Act Recognizing the UKB

4.  1988 Indian Gaming Regulatory Act, 25 U.S.C. 2719(a) & (b)

5.  BIA Land Acquisition regulation at 25 C.F.R. 151.2(b)

6.  H. Rep. No. 477 (April 25, 1945)
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1934 Indian Reorganization Act (IRA) - Sections 5, 13, 17, 19 (25 U.S.C. 465, 473, 477, 479)

25 U.S.C. § 465. Acquisition of lands, water rights or surface rights; appropriation; title to lands;
tax exemption

The Secretary of the Interior is authorized, in his discretion, to acquire, through purchase,
relinquishment, gift, exchange, or assignment, any interest in lands, water rights, or surface
rights to lands, within or without existing reservations, including trust or otherwise restricted
allotments, whether the allottee be living or deceased, for the purpose of providing land for
Indians.

* * * * 

Title to any lands or rights acquired pursuant to this Act or the Act of July 28, 1955 (69 Stat.
392), as amended (25 U.S.C. 608 et seq.) shall be taken in the name of the United States in trust
for the Indian tribe or individual Indian for which the land is acquired, and such lands or rights
shall be exempt from State and local taxation.

25 U.S.C. § 473. Application generally

The provisions of this Act shall not apply to any of the Territories, colonies, or insular
possessions of the United States, except that sections 9, 10, 11, 12, and 16 [25 U.S.C.A. §§ 469,
470, 471, 472, 476] shall apply to the Territory of Alaska: Provided, That sections 4, 7, 16, 17,
and 18 of this Act [25 U.S.C.A. §§ 464, 467, 476, 477, 478] shall not apply to the
following-named Indian tribes, the members of such Indian tribes, together with members of
other tribes affiliated with such named tribes located in the State of Oklahoma, as follows:
Cheyenne, Arapaho, Apache, Comanche, Kiowa, Caddo, Delaware, Wichita, Osage, Kaw, Otoe,
Tonkawa, Pawnee, Ponca, Shawnee, Ottawa, Quapaw, Seneca, Wyandotte, Iowa, Sac and Fox,
Kickapoo, Pottawatomi, Cherokee, Chickasaw, Choctaw, Creek, and Seminole. Section 4 of this
Act [25 U.S.C.A. § 464] shall not apply to the Indians of the Klamath Reservation in Oregon.

§ 477. Incorporation of Indian tribes; charter; ratification by election

The Secretary of the Interior may, upon petition by any tribe, issue a charter of incorporation to
such tribe: Provided, That such charter shall not become operative until ratified by the governing
body of such tribe. Such charter may convey to the incorporated tribe the power to purchase,
take by gift, or bequest, or otherwise, own, hold, manage, operate, and dispose of property of
every description, real and personal, including the power to purchase restricted Indian lands and
to issue in exchange therefor interests in corporate property, and such further powers as may be
incidental to the conduct of corporate business, not inconsistent with law, but no authority shall
be granted to sell, mortgage, or lease for a period exceeding twenty-five years any trust or
restricted lands included in the limits of the reservation. Any charter so issued shall not be
revoked or surrendered except by Act of Congress.
§ 479. Definitions

The term “Indian” as used in this Act shall include all persons of Indian descent who are
members of any recognized Indian tribe now under Federal jurisdiction, and all persons who are
descendants of such members who were, on June 1, 1934, residing within the present boundaries
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of any Indian reservation, and shall further include all other persons of one-half or more Indian
blood. For the purposes of this Act, Eskimos and other aboriginal peoples of Alaska shall be
considered Indians. The term “tribe” wherever used in this Act shall be construed to refer to any
Indian tribe, organized band, pueblo, or the Indians residing on one reservation. The words
“adult Indians” wherever used in this Act shall be construed to refer to Indians who have attained
the age of twenty-one years.

1936 Oklahoma Indian Welfare Act (OIWA) - Section 3 (25 U.S.C. 503)

25 U.S.C. § 503. Organization of tribes or bands; constitution; charter; right to participate in
revolving credit fund

Any recognized tribe or band of Indians residing in Oklahoma shall have the right to organize for
its common welfare and to adopt a constitution and bylaws, under such rules and regulations as
the Secretary of the Interior may prescribe. The Secretary of the Interior may issue to any such
organized group a charter of incorporation, which shall become operative when ratified by a
majority vote of the adult members of the organization voting: Provided, however, That such
election shall be void unless the total vote cast be at least 30 per centum of those entitled to vote.
Such charter may convey to the incorporated group, in addition to any powers which may
properly be vested in a body corporate under the laws of the State of Oklahoma, the right to
participate in the revolving credit fund and to enjoy any other rights or privileges secured to an
organized Indian tribe under the Act of June 18, 1934 (48 Stat. 984) [25 U.S.C.A. § 461 et seq.]:
Provided, That the corporate funds of any such chartered group may be deposited in any national
bank within the State of Oklahoma or otherwise invested, utilized, or disbursed in accordance
with the terms of the corporate charter.

1946 Act Recognizing the UKB
AN ACT

Relating to the status of Keetoowah Indianss of the Cherokee Nation in Oklahoma, and for other
purposes, and authorizing conveyance of the Segar Indian School
to the Cheyenne and Arapaho Indians of Oklahoma.

Be it enacted by the Senate and the House of Representatives of the United States of America in
Congress assembled, That the Keetoowah Indians of the Cherokee Nation of Oklahoma shall be
recognized as a band of Indians residing in Oklahoma within the meaning of section 3 of the Act
of June 26,1936 (49 Stat. 1967).

* * * * [Cheyenne and Arapaho provisions omitted]

Approved August 10, 1946.
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1988 Indian Gaming Regulatory Act, 25 U.S.C. 2719(a) & (b)

25 U.S.C. § 2719. Gaming on lands acquired after October 17, 1988

(a) Prohibition on lands acquired in trust by Secretary

Except as provided in subsection (b) of this section, gaming regulated by this chapter shall not be
conducted on lands acquired by the Secretary in trust for the benefit of an Indian tribe after
October 17, 1988, unless--

(1) such lands are located within or contiguous to the boundaries of the reservation of the
Indian tribe on October 17, 1988; or 

(2) the Indian tribe has no reservation on October 17, 1988, and-- 

(A) such lands are located in Oklahoma and-- 

(i) are within the boundaries of the Indian tribe's former reservation, as defined by the
Secretary, or 

(ii) are contiguous to other land held in trust or restricted status by the United States
for the Indian tribe in Oklahoma; or 

(B) such lands are located in a State other than Oklahoma and are within the Indian tribe's
last recognized reservation within the State or States within which such Indian tribe is
presently located. 

(b) Exceptions

(1) Subsection (a) of this section will not apply when--

(A) the Secretary, after consultation with the Indian tribe and appropriate State and local
officials, including officials of other nearby Indian tribes, determines that a gaming
establishment on newly acquired lands would be in the best interest of the Indian tribe
and its members, and would not be detrimental to the surrounding community, but only if
the Governor of the State in which the gaming activity is to be conducted concurs in the
Secretary's determination; or 

(B) lands are taken into trust as part of-- 

(i) a settlement of a land claim, 

(ii) the initial reservation of an Indian tribe acknowledged by the Secretary under the
Federal acknowledgment process, or 

(iii) the restoration of lands for an Indian tribe that is restored to Federal recognition. 

(2) Subsection (a) of this section shall not apply to--
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(A) any lands involved in the trust petition of the St. Croix Chippewa Indians of
Wisconsin that is the subject of the action filed in the United States District Court for the
District of Columbia entitled St. Croix Chippewa Indians of Wisconsin v. United States,
Civ. No. 86-2278, or 

(B) the interests of the Miccosukee Tribe of Indians of Florida in approximately 25
contiguous acres of land, more or less, in Dade County, Florida, located within one mile
of the intersection of State Road Numbered 27 (also known as Krome Avenue) and the
Tamiami Trail. 

(3) Upon request of the governing body of the Miccosukee Tribe of Indians of Florida, the
Secretary shall, notwithstanding any other provision of law, accept the transfer by such Tribe
to the Secretary of the interests of such Tribe in the lands described in paragraph (2)(B) and
the Secretary shall declare that such interests are held in trust by the Secretary for the benefit
of such Tribe and that such interests are part of the reservation of such Tribe under sections
465 and 467 of this title, subject to any encumbrances and rights that are held at the time of
such transfer by any person or entity other than such Tribe. The Secretary shall publish in the
Federal Register the legal description of any lands that are declared held in trust by the
Secretary under this paragraph.

BIA Land Acquisition Regulation, 25 C.F.R. 151.2(b)

25 C.F.R. § 151.2 Definitions.

* * * 

(b) Tribe means any Indian tribe, band, nation, pueblo, community, rancheria, colony, or other
group of Indians, including the Metlakatla Indian Community of the Annette Island Reserve,
which is recognized by the Secretary as eligible for the special programs and services from the
Bureau of Indian Affairs. For purposes of acquisitions made under the authority of 25 U.S.C. 488
and 489, or other statutory authority which specifically authorizes trust acquisitions for such
corporations, “Tribe” also means a corporation chartered under section 17 of the Act of June 18,
1934 (48 Stat. 988; 25 U.S.C. 477) or section 3 of the Act of June 26, 1936 (49 Stat. 1967; 25
U.S.C. 503).

* * * *
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mitteo, under date of A~Iareh 24, 1945, which letter is t~eiow set forth
in full and made a pn,rt of this rc~part.

DPSPARTMHNT OF THE INTDRIOA~
Washington, U. C., March ~.y, i8/~6.

Hon, H~xxT M. JACKBON~
Chairma», Committee on Indian A,~faira.

Mr D~AA Mn, ~TACKl30N: Reference is mado to the request of the former
oheirmAn of your cornmittec~ for a report or► H, R. 391, a bill "relating to the stntud
of Keotoowah Iudiane of the Cherokee 1\'atton in Oklahoma, and for otherpurpDace,,,
Far the ret►gons hereinafter set forth, I recommend that this measure be

enacted,
The purpose of the bill is to reeogni~e t}ie Indians wl~o Belong t.o the Keetoowah

Society, a~ a separate band or org~,~ilzation of Cherokee Xndtans, eo that it may
organize under seetton 3 of the 'Oklahoma Indian Welfare Aat (act of June 28,
1938, 49 Scat. 1967). This seotEon providcy that--
"Any recognized tribe or band ~f L~dians residing in Oklahoma shall have- the

right to organizfl for its common welfare and to adopt a cot~stitutiou and bylaws
under auoh rules and regillations as i•he Secretary of the Ii~terJor may presoribe."
The_word "Keetoowah" is ulosely tnterwovon in the fabrio of Cherokee history.

It wa.9 the name of the princsipal towxz~ or Heats of authority b~fure the removal to
Indian Territory. It is atso the namr, applied to one of the two remaining dialects
Milt spoken among the Eastern Band of Cherokees in North Carolina. It seems
to have been the name by whtah a century ago, the Cherokees spoke of themselves.
The Keetoowah society formally came into e:iatence in the years immedIatcly

Appellate Case: 13-5109     Document: 01019112803     Date Filed: 08/20/2013     Page: 32     



I~ELATI\'C TO STATIiS OH' KEF:TOO~t'AFI INDIANS

pmecciinK the Ch~il ~'~'ar. ~'l~e t~rnnn~hle t.c> the ~ocirf,}~'s H•ritten constitution
cantxi»s the ::tuternent~ that "un April lb, 185$, n swall numk~er of leading mem-
I~:rs of Kcetoow~ahs got tu}~c;ther and discu:~~cci tlic afialrs of the C1►orokee~, tho
purposo and objective~ for which they had alwayK stood.'.' Thia prea~ribla also
ex~>Iai~iH the r~~a.5oti heliind bhe dcciaion to orga►~tze the ~oaiety. A written consti-
tutian i~rapared "in the dark of the night and in tha woocie,"way adopted at a "genoral
con~~c~nt.ion of the Hoveral distrlets" on April 2J, 1859. This constitution provided
t~hxt "~~niti~ full-blood Cherokees; uneducated, and no mixed-blood friends,
xl~all !>e * * * ~nenibera." '1 hey di:+trust.ed and feared the rowing power
of t•l~eir fnterttiurriedt note-Icid3an cif,tzeiis and ttietr ofTei~rtng. further, "A~iy-
t.hi►~q which rn~~~ dcrtve from F;~iglisli or whit.o * * * the Keetoo~vahs ~tiall
not accept or rrco~;t~ize."

I►~ luter ~•ca~», t.l~e Itect.00~~•ahs trlc~d to prevent tl» allotment of tho Cherokco
t.rihal lnndy, At t•hc~ gcneral electio~i of Januury 31, 18~JU, to vote on tha lla~~•ea
Cornmf:~sion terrna, thc;y cout~5eled Choir foUow~ers to ul~~tain from votin b*, and a:~ a
conyrq~iet~c~~ t~hc i)a~+'es Couin~isston way upheld by a comparatively narrow
inarKiu. 'I'hc~y em~~}o~~ed ~ttorno~~a t.o pmsecut•cs the Eastern Cherokca c~asrs to
the proc~~edi>>~;x of 1!)03-~06. Wt~i~n le~iylation vaspe ndin~{ In Congress in 143~b
to cli:;solve Ll~e iril~al gover►uuants v! bhe H'Ive Civilized 'I'ribeH, t2~e Kectoowahs
a~~E~lled for and receit~eci a chart.rr of incorporation through the Unlfed Skates
diyt,rJct court. The ititer►t•ian in this, as in all courses followed by the Iieetoowah
gr~~up, ~~•r~~ tl~nt. of kreping ali~~e (.heruke:e iu5tit•ul.iot~s end the tribal entity,

Tti ISi37 tl~e I<rrto~~ti~~ah tixli~ns reque~stcd permJssi~~n to organize under section 3
of t•lic t)klnl►<i»i:► Indian 1Velfur~t Act. on blue ~;rout~ds tl~nt tl~e Hoeiety wus, in eft'eot,
a rc~c<~s;ni~ed hr~tid ~>r r~,~ii~n:~ rc;sidlr:~ in 41;IRhc~nia. Tho lieparttnent ~•a:~
com~>c~iled 1.<~ cicrclit~e this rrquest, hec:iiisc it seemed iuipo~gtt~le Lo nicks a ~otiitivofi►~din~ thin f.he i<eatc~o~►•nh Indiiins w~;rc~ :Ind art: a tribU or band wit~~in the
nicni~inR of t.hr. Okl~~hc~iui~ Ii~d(an 1Ve3furc Act. It rcii~ai»s l,ru~ tl~ut tha group Is
ec~m~u~~eri of incli~~idunla ~redc~uiinantl~~ I►~clinn ~ti~ho ire interested in muintaininA
their icle~itit~~, inciit~idniil~~• nncl n:~ a groi»>, as ChQrokeo Itidlana. Tho or~anlza-
t.iun hay n rec~~rcicd nic~iibershti> of 3,(f87 n~eu~hers, wh9c}i represents nearli~ une-
ht~lf of the Uherolccey po5st~s:siug one-half or iuor~ degree of India» blood now
re5idliik to t-hc~ territorv-kno~vri n4 thc~ C'hrmkee 1':►tfon of Ukleshomu w~htcli is in
the iior4heustern p~r6 of the St.:~Le, 'I`hr ec~urts hatve ret;iilarly held that con-
KresSic»t~~l ree.~~~;nit.ian o[ A grau~~ of Indtat~s itis a l~iiurl Is cnncluaive. J.egislative
reeo~;nit.inn of 6tie KeeLoc~K~nhs ray a bni►ct ~vottici uec~u.clii~;l~~ eiiuhIe ~,i1E90 IIlCI111119
t.o secure ~i~ti~ he~~efits, ~slitch, tinder tl~e Uklal►ou~u Iuciian Welfare Act, are
a~•silul~le tc~ other Iudinn t>nucls or tribes.

E~. It. 3~~1 hru~ been introduced, I iinderstanc~, iri respoi~He to a request of tho
lenders of t.h~ tiet~tootiti'AIl IIICJ3F111y. It:~ text seeiiis to be :suiticient to I~rrnit these
Iudiitns to orgi~nIie f<~r tl~c~lr comiiion ~velfaro and to A(~U()t A COI28tItll~i1011 Al1CI
b~•In~vs. I urga th~it It Ise enacted..
The 13ureA~~ of Ll~e 13u~lgot hny ndvi5ed me that there is no objection to tlio

subnii5:cton of tliiy repor6 to your committc~.
Sincerely yours,

Asp FoRr~s,
Aclinp Secretary of the Interior.

❑~
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