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1

IN THE UNITED STATES COURT OF FEDERAL CLAIMS

)
COUNCIL FOR TRIBAL )
EMPLOYMENT RIGHTS, )

)
Plaintiff, )

) CONTRACT CLAIM
v. ) NO. 12-326C

) (Judge Lettow)
THE UNITED STATES )
OF AMERICA, )

)
Defendant. )

)

RESPONSE TO DEFENDANT’S MOTION TO DISMISS AND, IN THE
ALTERNATIVE, FOR SUMMARY JUDGMENT AND PLAINTIFF’S MEMORANDUM

IN SUPPORT OF ITS MOTION FOR PARTIAL SUMMARY JUDGMENT

In Defendant’s December 11, 2012 Motion to Dismiss (“Motion to Dismiss”) under

Rules 12(b)(1) and 12(b)(6) of the Rules of the United States Court of Federal Claims (“RCFC”),

Defendant completely ignores the fact that its Motion is in direct conflict with two black-letter

principles of law adopted by the Court of Federal Claims (“COFC”). One principle advises that

when the grounds for a motion to dismiss are intertwined with the merits of the case, as is

exactly the situation here, a court should deny the motion, permit the issues to proceed through

discovery, and then decide it at trial or pursuant to a motion for summary judgment. Secondly,

most of the recent decisions by the COFC and the Federal Circuit have concluded that a court

should not dismiss a “well-pleaded” complaint under a motion to dismiss, but instead should

allow the facts to be developed through discovery and trial. Defendant fails to even reference

these principles, much less try to explain why they should not be applied in this case. Since both

of these principles are dispositive, Defendant’s Motion to Dismiss should be denied.
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Even if these black-letter principles did not exist, Defendant’s Motions to Dismiss should

be denied because Defendant has failed to demonstrate that, based on the facts in the record to

date, Plaintiff Council for Tribal Employment Rights (“CTER”) has not stated a valid claim for

relief. In Defendant’s Motion to Dismiss Plaintiff’s claim that it is a third-party beneficiary to

two contracts between the Government and the Spirit Lake Sioux Tribe (“Tribe”), it argues,

without citing any cases, that the only beneficiaries to those contracts are the individual Indian

workers who would receive training, a position that is in direct conflict with both the language of

the contracts and the Restatement (Second) of Contracts, which the COFC has adopted for

purposes of analyzing third-party beneficiary claims. (In a separate filing, Plaintiff will move for

partial summary judgment on the question of whether it is a third-party beneficiary to two

agreements between the Office of Indian Energy and Economic Development (“IEED”) and the

Tribe since the facts show that IEED’s primary purpose in contracting with the Tribe was to

funnel funds to CTER so it could carry out job training programs that IEED had previously

indicated it wanted CTER to implement.)

Defendant’s motion to dismiss Plaintiff’s other counts fails because it is effectively

demanding that Plaintiff prove its entire case in its Complaint, which is not the standard the

COFC applies to such motions. Defendant apparently recognizes the weaknesses in its Motion

to Dismiss, because it has, in the alternative, moved for summary judgment. (While Defendant

did not describe its motion as one for partial summary judgment, it did not request summary

judgment on Counts II, V, and VI of Plaintiff’s Complaint—Plaintiff’s third-party beneficiary

counts—such that it is actually a motion for partial summary judgment.) However, there are, as

set out below, numerous material facts that remain in dispute on all of those counts included in
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Defendant’s Motion for Summary Judgment, such that Defendant’s Motion fails to meet the

basic criteria for a summary judgment motion.

In Section I of this Response, Plaintiff discusses the two black-letter principles of law

that advise the dismissal of all elements of Defendant’s Motion to Dismiss. In Section II,

Plaintiff shows that Defendant’s one-paragraph argument in support of dismissal of the third-

party beneficiary causes of actions is contrary to the facts in this case and contrary to the clear

principles of law the COFC has adopted on the issue of third-party beneficiaries. In Section III,

Plaintiff shows why Defendant’s 12(b)(6) Motion to Dismiss is inappropriate in this case. In

Section IV, Plaintiff demonstrates that Defendant has incorrectly advised the Court that

Plaintiff’s quantum meruit cause of action (Count III) is one setting out an implied-in-law claim

over which this Court lacks jurisdiction, since that cause of action clearly reflects that CTER was

a party to an implied contract-in-fact over which this Court has jurisdiction. Section V sets out

Plaintiff’s arguments as to why Defendant’s Motions to Dismiss or, in the Alternative, Motion

for Summary Judgment on Plaintiff’s direct contract causes of actions (Counts I and IV) should

be denied.1

I. DEFENDANT’S RULE 12(b)(1) MOTION TO DISMISS IS IN CONFLICT WITH
TWO BASIC PRINCIPLES OF LAW ADOPTED BY THE COFC.

A. A Motion to Dismiss is Inappropriate in this Case Because the Allegations
Defendant Raised in Regard to Whether the Court has Jurisdiction are Intertwined
with the Merits of Plaintiff’s Claim.

1 At n.1 of its Motion, Defendant asks that if the Court denies its Motions, the Court granted it 60 days to file an
answer. In light of the present pace of this case, that would mean Defendant likely would not file an answer at least
until Summer 2013, which will be more than one year from the date Plaintiff filed its Complaint. The Court has
already commented on the fact that this case has moved so slowly, including Defendant’s granted motion to have
120 days to file an answer or a dispositive motion. Since Defendant is now completely familiar with the case, there
is no reason why it should not be able to and be required to file its answer within 20 days after a decision on its
Motion.
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It is well established that “where a decision on the jurisdictional issue constitutes at the

same time a ruling on the merits, the courts have counseled against deciding the merits of the

case summarily under the auspices of deciding the jurisdictional issue, without going to trial.”

Truckee-Carson Irrigation District v. United States, 14 Cl. Ct. 361, 369 (1988) (citing

Continental Casualty Co. v. Department of Highways, 379 F.2d 673, 673-75 (5th Cir. 1967)

(applying the exception that the Court may dismiss where it appears beyond legal certainty that

the plaintiff cannot meet the burden of basic jurisdictional requirement). See also Kawa v.

United States, 77 Fed. Cl. 294 (2007):

In the instant case, the allegations relating to jurisdiction and to the merits of
plaintiff’s claim are necessarily intertwined, because plaintiff has pleaded an
express or implied contract with the Government both as a basis for jurisdiction
and as a basis for recovery on the merits. Consequently, this Court will deny the
Government’s RCFC 12(b)(1) motion at this time.

In the present case, the two issues that Defendant has raised as grounds for its Motion to

Dismiss are exactly the same issues that go to the heart of Plaintiff’s case on the merits. First,

Defendant’s Motion to Dismiss asserts that this Court does not have jurisdiction because Plaintiff

is not a third-party beneficiary and thus lacks privity with the United States. However, Plaintiff

has based three counts of its breach of contract claims on the merits on the assertion that it is a

third-party beneficiary to two contracts between IEED and the Tribe, and to one contract

between IEED and the Federal Highway Administration (“FHWA”). (Counts II, V, and VI.)

Thus, Defendant is asking the Court to make jurisdictional rulings on the same issues that

constitute Plaintiff’s claims on the merits.

Secondly, Defendant is asking the Court to dismiss on jurisdictional grounds Plaintiff’s

claim (Counts I and IV) that it has two express three-party contracts with IEED and the Tribe,

asserting that no such contracts exist. Once again, the issue Defendant is raising as its grounds
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for a Motion to Dismiss—whether such contracts were created—is the same issue Plaintiff has

raised as the basis for its breach of contract claim on the merits. Yet once again, Defendant

makes no effort to explain why the Court should ignore the black-letter principle discussed

above, nor does it seek to demonstrate that the exception applies. (Defendant raises a number of

other arguments seeking to defeat Plaintiff’s direct contract claim. Those arguments are rebutted

in the section of this Response addressing Defendant’s Motion for Summary Judgment.)

B. Well-Pleaded Allegations in a Complaint are Sufficient to Overcome Challenges
to Jurisdiction in a Motion to Dismiss.

Defendant’s Motion to Dismiss must also be denied because it is in conflict with a second

basic principle adopted by the COFC. Under the “well-pleaded complaint principle” set out in

numerous COFC cases, a well-pleaded complaint is sufficient to overcome a motion to dismiss.

“The law is clear that, for the COFC to have jurisdiction a valid contract must only be pleaded,

not ultimately proven.” Total Medical Management v. United States, 104 F.3d 1314, 1319 (Fed

Cir. 1997) (citing Spruill v. Merit Systems Protection Board, 978 F.2d 679, 686 (Fed. Cir.

1992)). A “well-pleaded allegation in the complaint is sufficient to overcome challenges to

jurisdiction.” Trauma Services Group v. United States, 104 F.3d 1321, 1325 (Fed Cir. 1997).

As pointed out in a lengthy footnote in Kawa, this view, which had formerly been called the

“minority view,” has been adopted by the Federal Circuit in Spruill. Kawa, 77 Fed. Cl. 294, 304

n.4. The basic principle underlying this line of cases is that factual disputes should be resolved

through motions for summary judgment after full discovery, or, if factual disputes remain, at

trial, rather than through motions to dismiss.

Plaintiff has submitted a “well-pleaded complaint” in that it has alleged more than

enough facts to support is claims, setting out why it is a third-party beneficiary and why, in the

alternative, it has an express contract with IEED. In its Motion, Defendant asserts at times that

Case 1:12-cv-00326-CFL   Document 46   Filed 04/05/13   Page 11 of 42



6

Plaintiff failed to plead a certain fact or argument, but never demonstrates that any one of those

omissions is “material,” i.e., a fact whose absence means Plaintiff has not pleaded the elements

needed for a valid cause of actions. Under the “well-pleaded complaint” principle, a party is not

required to prove its entire case in its complaint, which Defendant seems to be demanding. As

the discussion in Kawa indicates, a plaintiff need only plead sufficient facts to support its causes

of action, it is not required to prove them in its complaint. Thus the Court should deny

Defendant’s Motion to Dismiss based on this principle as well as on the one advising against

dismissal in cases in which the jurisdictional issues are intertwined with the merits of the case.

II. DEFENDANT’S MOTION TO DISMISS PLAINTIFF’S CLAIM THAT IT IS A
THIRD-PARTY BENEFICIARY TO TWO CONTRACTS BETWEEN IEED AND
THE TRIBE AND ONE BETWEEN IEED AND FHWA SHOULD BE DENIED.

At Section III of its Motion, Defendant asks the Court to dismiss Counts II, V, and VI of

Plaintiff’s complaint on the grounds that Plaintiff is not a third-party beneficiary. Defendant did

not move for summary judgment on these counts and in its discussion of them failed to indicate

whether it was moving to dismiss under Rule 12(b)(1) or 12(b)(6). Based on the scant

information provided in that Section, Plaintiff is interpreting Section III as another element in

Defendant’s 12(b)(1) Motion to Dismiss. Even if the Court were not advised to deny

Defendant’s Motion to Dismiss in regard to Plaintiff’s third-party beneficiary causes of action by

the two black-letter principles of law discussed in Section II of this Response, the following

review shows that Defendant’s one-paragraph argument in support of dismissal of these counts is

contrary to the facts in this case and contrary to the clear principles of law on third-party

beneficiaries that have been adopted by the COFC.
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A. Facts for the Third-Party Beneficiary Claim

1. The NCCI Contract

In 2008, CTER applied for and received funding from IEED to pilot a new approach to

construction job training on reservations. Called the Native Construction Careers Initiative

(“NCCI”), it involved a partnership between CTER and certain labor unions under which CTER

provide unemployed Indians with hands-on construction trade training by renovating a house or

building on a reservation. The training focused on helping the trainees develop the specific skills

they would need for jobs that would be opening up at the time the training was completed. (Pl.’s

App. 1.) In early 2009 Plaintiff, in a partnership with several labor unions, urged the United

States Congress to include funding in the American Recovery and Reinvestment Act of 2009,

Pub L. No. 111-5, 123 Stat. 115 (“ARRA”), In response, Congress included $4.3 million in

ARRA for Indian Workforce Development Programs. Shortly after ARRA was signed into law,

Robert Middleton, the then-director of IEED, called Daniel Press, counsel for Plaintiff, and

asked that CTER submit a proposal to IEED in the range of $1 million, to provide job training on

reservations, with the funding to come out of $4.3 million appropriations IEED received for job

training in ARRA. (Pl.’s App. 2 at 1-2.) Mr. Middleton did not mention the Tribe nor ask that

CTER send a copy of said proposal to the Tribe. (Id. at 2-3.) On February 25, 2009, Plaintiff

sent to Mr. Middleton a proposal to provide NCCI training to nine specifically-named tribes at a

cost of $990,000. (Pl.’s App. 3.) The proposal makes no mention of the Tribe.

In the weeks following February 25, 2009, IEED and CTER engaged in an extensive

email exchange to finalize CTER’s proposal. (Pl.’s App. 4.) The Tribe was not mentioned or

involved. IEED was directly involved in working with CTER to shape the proposal. For

example, on February 27, 2009, Mr. Middleton sent a revised version of CTER’s proposal to Mr.
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Edwards, with his cover email note stating: “Here is what I developed. I changed the number

around so that everything wasn’t $110K.” (Pl.’s App. 5.) The Tribe was not mentioned in or

copied on the email. On March 5, 2009, Mr. Middleton emailed Mr. Press to ask: “I need to

know which projects we can actually start if I make money available within the next two weeks.

Can we do any of them.” (Pl.’s App. 6.) Mr. Press emailed back that five of them were ready to

start. (Id.)

At some point after these negotiations were completed, IEED determined that the fastest

method to get the project funds to CTER was to pass them through a tribe that had an existing

Self- Determination Contract with IEED. The Indian Self-Determination and Education

Assistance Act of 1975 (“ISDA”) (88 Stat. 2203 (codified at 25 U.S.C. § 450 et seq.)) permits

IEED to enter into sole-source contracts or contracts amendments with tribes. When desiring to

get funds to a non-tribal entity with which IEED did not have sole-source contracting authority,

IEED would amend an existing contract with a tribe to transfer funds to it, with directions in the

contract that the tribe in turn subcontract with that entity, effectively using the tribe as a “pass-

through.” Because this contracting process could be completed very quickly, it was particularly

useful in enabling IEED to distribute ARRA funds rapidly and thereby respond to the intense

pressure to put ARRA funds to work as quickly as possible in order to create jobs.

Notwithstanding the involvement of the Tribe as a pass-through, in numerous documents

obtained through discovery, IEED acknowledged that it was working directly with CTER on the

NCCI proposal. For example, in a document issued by IEED entitled “Weekly Highlights,”

IEED announced: “This week our staff is reviewing proposals from [CTER] requesting funds as

follows. . . .” (Pl.’s App. 7.) It goes on to list the nine projects contained in CTER’s proposal to

IEED. The Weekly Highlights makes no mention of the Tribe.
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In a December 6, 2011 email in response to a request for information on the CTER

projects from an IEED employee, Stephanie West, an IEED program analyst stated: “IEED

received $5.7 million for Workforce Training Programs from the DOI. One of the identified

programs was the [NCCI] ($950,000). Robert Middleton made the determination to fund CTER

for the NCCI project.” (emphasis added) (Pl.’s App. 8.)

On August 5, 2009, IEED amended its Self-Determination Contract with the Tribe

(Amendment #2). (Def.’s App. at A083-A125.) The amendment provided the Tribe with ARRA

funds and stated that the funds “. . . must be used in accordance with the following . . . (2) Native

Construction Careers Initiative Project (statement of work attached).” (Id. at A094.) The

Statement Of Work (“SOW”) that was attached, which is the only portion of the IEED-Tribe

contract that provided any specificity on the Tribe’s responsibilities under Amendment #2, was

in the form of a proposed contract between the Tribe and CTER that set out the tasks CTER was

to carry out and the amount of money it would be paid for doing so. The SOW provided that

CTER was to be responsible for providing the actual job training programs to the same nine

tribes listed in the above-referenced proposal CTER submitted to IEED on February 25, 2009.

The SOW stated in part:

The [CTER] Organization has nine (9) proposed projects called the [NCCI] to
work with tribes nationwide to provide hands-on commercial construction
training. The [Tribe] is well positioned to assist [CTER] to conduct these
activities, to ensure contract compliance, issue quarterly payments, to collect
quarterly data reports including program and financial from the [CTER]
Organization and related tasks.

(Id. at A114.)

It is significant that even though CTER was not a party to Amendment #2, the SOW to

that Amendment goes into great detail describing the activities CTER is required to carry out.

For example, Part II of the SOW, entitled “Council for Tribal Employment Rights (CTER)
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Responsibilities,” (Id. at A119-120), begins with the following statement: “CTER shall perform

those portions of the [NCCI] projects identified . . .” (emphasis added) (Id. at A119), which was

followed with great detail about CTER’s responsibilities in connection with the training of the

nine tribes, describing numerous performance obligations assigned to CTER.

The SOW also specifies the role of the Tribe; the Tribe is to “administer the NCCI

project to ensure that the goals are being met, including on-site program monitoring as needed,”

as well as transfer ARRA funds to CTER. (Id. at A121.) As indicated, it does not assign the

Tribe any responsibility for the provision of job training.

IEED attached a budget to the SOW that provided as follows:

Description Amount

Direct funds for CTERO NCCI Projects (see statement of work) $950,000.00

Administration of NCCI Project – Spirit Lake Tribe $57,000.00

Travel related to CTERO NCCI Projects – Spirit Lake Tribe (e.g.

Quarterly Work Group Meetings and any of the on-site program

Monitoring $ 12,000.00

(emphasis added) (Id. at A125.)

Thus, not only did Amendment #2 “direct” the Tribe to contract with CTER, it provided that

approximately 95% of the funding IEED was transferring to the Tribe under Amendment #2 was

to go to CTER. This is further evidence that the primary purpose of Amendment #2 was for

IEED to use the Tribe as an intermediary to provide funds to CTER so it could carry out the job

training projects listed in its February 25, 2009 proposal to IEED.

The SOW was written in the manner described above because it was intended to be and

in fact became the proposed contract between the Tribe and CTER. That is, IEED used

Amendment #2 to dictate the exact terms of the contract the Tribe was required by that

Amendment to enter into with CTER. After IEED and the Tribe executed the Amendment,
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IEED changed the heading of the SOW from “Statement of Work” to “Contract” (id. at A114-

A125) and added a third signature line for CTER. IEED then circulated the contact for signature

by the three parties. Evidence that IEED was choreographing the contract between Tribe and

CTER includes the fact that IEED was the first to sign the contract (on August 5, 2009; the Tribe

executed it on August 11, 2009; and CTER on August 12, 2009). In addition, IEED faxed the

contract to CTER with instructions to sign it and send the original back to IEED (not to the

Tribe). (Pl.’s App. 9.)

2. The FHWA Contract

Sometime after Congress enacted ARRA but before September 2009, IEED submitted an

undated proposal to the Federal Highway Administration Office of Civil Rights for $1,500,000.

(Def.’s App. at A128-A145.) The proposal requested that FHWA transfer $1,500,000 to IEED

for several purposes, including the following:

Council for Tribal Employment Rights; $500,000 . . . To provide funding for

the [NCCI] that will conduct on-site apprenticeship training programs to at least 6

tribes at the cost of $50,000 per tribe this is 6 x $50,000 = $300,000 + $200,000

for related expenses stated above.

(Id. at A143.)

The IEED proposal to FHWA lists CTER as one of its “Key Partners.” The budget IEED

attached to its proposal to FHWA reads as follows:

OJT/SS project Budget

The budget will include:

In-Kind Services ($250,000.00)

CTER $500,000.00

(Id. at A144.)
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It then goes on to list other uses of the funds, such as the National Indian Ironworkers Project.

Nowhere in the proposal does IEED make any mention of the Tribe.

CTER was involved in the discussion between IEED and FHWA regarding the funding.

For example, on July 9, 2009, Conrad Edwards, the president of CTER, sent a communication to

Teresa Banks, team manager in the FHWA Office of Civil Rights, stating: “Per our discussion I

am forwarding the list of transportation projects we would like to have considered for funding

under the DOI/IEED, FHWA & CTER Cooperative Agreement.” (Pl.’s App. 10.) Mr. Edwards

went on to list the six tribes at which CTER intended to implement the training projects, listing

the same number set out in IEED’s proposal to FHWA. On September 9, 2009, FHWA and

IEED entered into an Interagency Agreement pursuant to which FHWA transferred $1,500,000

to IEED for the projects listed in the IEED proposal to FHWA. (Def.’s App. at A126-A127.)

IEED decided to use the tribal pass-through approach to get the funds it received through

the Interagency Agreement to CTER, but it apparently struggled to find a tribe to serve as the

intermediary. For example, a document entitled “Summary of Weekly Conference call for

FHWA and NCCI project December 1, 2009,” prepared by IEED, states:

Concerning the allocation of funds of the DOT/FHWA OJT/SS project to CTERO
and Indian Ironworkers Training program for their immediate use. Jody Garrison
[the IEED staff person responsible for the NCCI and FHWA projects] response
was as soon as the IEED has a tribe in place to contract with to send the funds and
maintain the responsibility for reporting and submission of information to this
office. At this time we are in contact with the Sisseton-Wahpeton Sioux Tribe on
the possibility of giving the contract for this project.

(Pl.’s App. 11.)

Thus, IEED specifically acknowledges that CTER is the intended beneficiary and that which

tribe served as the contract intermediary was completely fungible. The quote above also shows

that at the time IEED and CTER were negotiating the terms of the FHWA project, the Spirit
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Lake Sioux Tribe was not even in the picture. Apparently it was brought in after IEED’s effort

to use the Sisseton-Wahpeton Tribe as the intermediary fell through.

On June 11, 2010, IEED sent the Tribe a copy of Amendment #6 to the Tribe’s Self-

Determination Contract. (Def.’s App. at A150-A178.) Amendment #6 was very similar to

Amendment #2 in that it provided that the Tribe “must” contract with CTER and had an SOW

attached. Entitled “Spirit Lake Sioux Tribe, 477 Program Statement of Work for FHWA

Project,” the SOW to Amendment #6 set out the job training activities CTER was obligated to

carry out, activities that were identical to the ones IEED had told FHWA in its proposal were the

ones CTER would carry out. As was the case for Amendment #2, the sole role the Amendment

#6 SOW assigned to the Tribe was to serve as contract administrator, distributing payments to

CTER and monitoring its performance. (The SOW also directed the Tribe to contract with the

National Indian Ironworkers Project to provide certain other kinds of job training listed in

IEED’s proposal to FHWA.)

The budget attached to the Amendment #6 SOW provided:

The budget will include:

CTER $500,000.00
National Ironworkers $250,000.00
Spirit Lake Sioux Tribe OJT/SS Admin $ 50,000.00

TOTAL $800,000.00

(Id.)

Thus as was the case with the budget to Amendment #2, here the majority of the funding

IEED was providing the Tribe was allocated to CTER and once again the budget acknowledges

that the only role for the Tribe is to service as an administrator.
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After IEED and the Tribe executed Amendment #6, the title of the SOW was changed

from “Spirit Lake Sioux Tribe, 477 Program Statement of Work for FHWA Project” to “Council

for Tribal Employment Rights (CTER) Statement of Work for FHWA Project” and a third

signature line (for CTER) was added. In addition, several handwritten changes were made to the

document. Significantly, those changes were initialed by Conrad Edwards, president of CTER,

and Lynn Forcia of IEED. Nobody from the Tribe initialed them. This contract was then

executed by Ms. Forcia of IEED as the “Awarding Official,” on June 11, 2010, CTER on June

21, 2010 and the Tribe on June 28, 2010. (Id.)

In summary, the facts cited above demonstrate that IEED’s primary purpose in entering

into Contract Amendments #2 and #6 with the Tribe was to use the Tribe as an intermediary to

enable IEED to provide CTER with funding for job training programs that IEED had previously

committed to in its negotiations with CTER on the NCCI project and in its proposal to FHWA on

the FHWA project. IEED also used the Amendments to dictate the terms of the contract the

Tribe was to enter into with CTER. In both cases, CTER was the only entity responsible for

providing training. The Tribes sole responsibility was to administer the contracts with CTER.

Thus, the evidence confirms that IEED used the Tribe as a fungible intermediary,

accessing the sole-source contracting authority IEED had when contracting with Tribes under

ISDA, in order to expedite the transfer of funds IEED had committed to CTER in light of the

pressure agencies were under to expend ARRA funding. Using the Tribe also enabled IEED to

delegate to the Tribe a portion of IEED’s responsibilities for administering the funds going to

CTER and for ensuring CTER met its responsibilities under the SOWs and ARRA. However,

this second purpose would have no meaning but for the primary purpose of enabling CTER to

carry out the job training programs described in the SOWs since if there were no contract
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between CTER and the Tribe, the Tribe would have nothing to do under Amendments #2 and #6.

Further, under neither Amendment did the Tribe have any discretion on who should be a party to

the contract or what the terms of the contract with CTER were to be. All of that was dictated by

IEED.

B. Legal Argument in Response to Defendant’s Motion to Dismiss Plaintiff’s Claim
that it is a Third-Party Beneficiary to Two Contracts Between IEED and the Tribe

Once a court’s jurisdiction over a claim has been put into question, the Plaintiff bears the

burden of establishing subject matter jurisdiction by a preponderance of the evidence. Travelers

Casualty & Surety Co. of America v. United States, 103 Fed. Cl. 101, 103 (2012) (citing

Reynolds v. Army & Air Force Exchange Service, 846 F.2d 746, 748 (Fed. Cir. 1988)). When

considering whether to dismiss an action for lack of subject matter jurisdiction, precedent

requires that this Court “assume all factual allegations to be true and to draw all reasonable

inferences in plaintiff’s favor.” Montagne v. United States, 90 Fed. Cl. 41, 45 (2009) (citing

Henke v. United States, 60 F.3d 795, 797 (Fed. Cir. 1995)). The Court may also examine

relevant evidence outside of the pleadings if necessary to resolve the jurisdictional issues.

Cardiosom, LLC v. United States, 91 Fed. Cl. 659, 662 (2010) (citing Moyer v. United States,

190 F.3d 1314, 1318 (Fed. Cir. 1999)).

This Court has plenary jurisdiction under the Tucker Act, ch. 359, 24 Stat. 505 (codified

at 28 U.S.C. § 1491 et seq. (1887)), to “render judgment upon any claim against the United

States founded . . . upon any express or implied contract with the United States. . .” 28 U.S.C. §

1491(a)(1). For a claim to properly fall “within the jurisdiction of [the COFC], a plaintiff must

adequately plead the elements necessary to establish the existence of a contract; that the contract

was entered into by an authorized Government official; and that there exists privity of contract.”

Travelers, 103 Fed. Cl. 101, 103 (2012). Admittedly, the “government consents to be sued only
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by those with whom it has privity of contract.” Erickson Air Crane Co. of Washington, Inc. v.

United States, 731 F.2d 810, 813 (Fed. Cir. 1984). However, absent privity, a plaintiff may still

bring a claim that withstands a jurisdictional challenge if it falls within one of the exceptions to

this rule. Nelson Construction Co. v. United States, 79 Fed. Cl. 81 (2007). An important

exception includes the plaintiff’s third-party beneficiary status. Alpine County, California v.

United States, 417 F.3d 1366, 1368 (Fed. Cir. 2005).

In its Motion to Dismiss Counts II and V, Defendant correctly sets out one of the legal

criterion for third-party beneficiary status; that “For jurisdictional purposes a third party must

show the intention of the contracting parties to provide a benefit to the third party. Flexfab, LLC

v. United States 424 F.3d 1254, 1259 (Fed. Cir. 2005); U.S. Ecology, Inc. v. United States, 245

F.3d 1352, 1357 (Fed. Cir. 2001)” and then narrows that statement by citing Glass v. United

States, 258 F.3d 1349, 1354 (Fed. Cir. 2001) for the proposition that the contract must reflect “an

intention to benefit the party directly.”

Defendant then devotes only a single paragraph to its actual argument, which consists of

its assertion that there was no intention by IEED and the Tribe to benefit CTER directly because

the intended beneficiaries of the job training program were the Indian workers who were receive

the training from CTER. Defendant concludes by asserting that while CTER was compensated

for its services, such a “benefit” is no different from the benefit that every subcontractor working

under a Federal prime contractor receives.

It is significant that not only does Defendant’s entire argument as to why this Court lacks

jurisdiction over Plaintiff’s third-party beneficiary claims consist of a single paragraph,

Defendant failed to cite a single case to support its argument that the individual Indian trainees

were the actual beneficiaries. That is because there are no such cases. Defendant also makes no
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effort to address the extensive facts set out above showing that IEED’s intent in entering into

Amendments #2 and #6 was to funnel funds to CTER for job training and makes no effort to

analyze the law on third-party beneficiaries as it applies to the facts in this case. Thus,

Defendant is asking the Court to dismiss half of Plaintiff’s Complaint on nothing more than a

one-paragraph assertion that is unsupported by facts or law.

As Defendant states, to be a third-party beneficiary to a contract, the contract must reflect

“an intention to benefit the party directly.” The relevant contracts are Amendments #2 and #6 to

the main Self-Determination Contract between IEED and the Tribe. The key portion of those

contract amendments are the SOWs attached to them, which spell out the Tribe’s responsibilities

under the Amendments. The SOWs make clear that the primary purposes of the contract

amendments were for IEED to direct the Tribe to enter into and to administer two contracts with

CTER, to set out the terms the Tribe should include in the CTER-Tribe contracts, and to

authorize the Tribe to administer CTER’s use of those funds. As indicated above, the SOWs

were really proposed contracts between CTER, the Tribe, and IEED. In fact, the Tribe used

them for that purpose, simply changing the title from “Statement of Work” to “Contract.”

One of the clearest ways to demonstrate that CTER was the direct beneficiary of those

contract amendments is to look at what would have happened if CTER had declined to contract

with the Tribe. If that happened, the contract amendments between IEED and the Tribe would

be meaningless because there would be nothing for the Tribe to do since its only role under the

Amendments was to administer two contracts with CTER. If CTER had declined to contract

with the Tribe, the Tribe would have nobody to administer and nobody to transfer the funds to;

that is, it would be impossible for the Tribe to perform under the contract amendments. It could

not have given the funds to some other job training entity because the SOWs for those contract
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amendments specifically directed the Tribe to award them to CTER, leaving the Tribe with no

discretion. Thus CTER was not only the direct beneficiary and primary beneficiary of the IEED-

Tribe contracts, it was the single most essential presence in those contracts.

Further, as set out in the fact section above, IEED acknowledged that it had first

committed to fund CTER and only then did it begin looking for a tribe to serve as the

intermediary. This is shown in the statement by Jody Garrison, the IEED staff person with

primary responsibility for the two projects, who responded to a question from CTER about the

status of the FHWA funding by stating the funding would be available “. . . as soon as the IEED

has a tribe in place to contract with to send the funds and maintain the responsibility for

reporting and submission of information to this office.” (Pl.’s App. 11.) Another indication is to

look at the budgets attached to the two SOWs. In them, IEED directed that the majority of the

funds were to go to CTER and that the funding provided for the Tribe was for the sole purpose of

administering the contract with CTER.

The history of the two Amendments further demonstrates that the intent of both of them

was to directly benefit CTER directly. In the case of the NCCI project, IEED had requested that

CTER submit a proposal to provide NCCI training, CTER provided such a proposal, and the two

parties negotiated the terms of that proposal before the Tribe was involved. Further, IEED cited

in its weekly reports that it was “reviewing proposals from the Council for Tribal Employment

Rights” for the provision of job training programs to the same nine tribes that are listed in the

SOW to Amendment # 2. (Pl.’s App. 7.) In the case of the FHWA project, IEED had submitted

a funding proposal to FHWA in which it stated it intended to use $500,000 of the FHWA funds it

was requesting to enable CTER to implement an NCCI project for road construction. In the two

contract amendments with the Tribe, IEED was doing nothing more than implementing these
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commitments to fund CTER. As a result, the primary purpose of the Amendments was to enable

IEED to directly benefit CTER. The role of the Tribe under the Amendments was subservient to

and contingent upon the provision of funding to CTER. Thus not only was CTER a direct

beneficiary of the Amendments but it was the primary beneficiary, while the Tribe was a

fungible participant.

Defendant has rested its entire argument on its assertion that the legal beneficiaries of the

contract amendments were the individual Indians on the reservation who would receive the

training. However, the contract amendments did not direct the Tribe to provide any training to

anyone—individual Indians or others. All they did was to direct the Tribe how to contract with

CTER. It is the second layer of contracts, the ones between CTER and the Tribe, that actually

directs CTER to provide training to Indians on the reservation. But the issue here is who was the

beneficiary of the IEED-Tribe contract amendments. Individual Indians could not be the

intended beneficiaries because the Tribe had no obligation towards them.

Further, Defendant’s position is in direct conflict with the Restatement (Second) of

Contracts, whose legal principles the COFC has adopted when deciding third-party beneficiary

cases. See Montana v. United States, 124 F.3d 1269, 1273 (Fed. Cir. 1997); see also Flexfab,

L.L.C. v United States, 424 F.3d 1254 (Fed. Cir. 2005). According to the Restatement,

“Government contracts often benefit the public, but individual members of the public are treated

as incidental beneficiaries unless a different intention is manifested.” Restatement (Second) of

Contracts § 313 (1981). The two contract amendments between IEED and the Tribe did not

agree to provide any individual Indian with a right to training or contain any language

manifesting an intent to give individual Indians anything more than an incidental benefit.

Further, on each of the reservations listed in those contracts, there were likely hundreds of
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workers who were potential recipients of the 10-15 training slots that would become available on

those reservations, with the selections made by the Tribe. Thus, no individual Indian worker

could claim a right to the training. They are all incidental beneficiaries at best.

When Defendant claims that the benefit to CTER is “no different from the benefit that

every subcontractor working under a Federal prime contract” receives (Motion to Dismiss at 12),

Defendant simply ignores the facts in this case. A typical Federal prime contract does not have

as its sole purpose that of directing the contractor to enter into a sole-source contract with a

specific party, does not contain the exact language of the agreement the prime contractor is to

enter into with that third party, is not triggered by proposals the third-party submitted to the

Federal agency at the request of the agency, and does not leave the prime contractor with no role

other than to pass on the funds to the other party and administer those funds.

Further, for Plaintiff to be a third-party beneficiary to the IEED-Tribe contracts, it is not

even necessary that the primary purpose of the contracts be to benefit Plaintiff so long as

Plaintiff can demonstrate it had a right to performance that effectuates the intention of the

parties. This Court, in Norwest Bank Arizona, N.A. v. United States, 37 Fed. Cl. 605 (1997), has

already explained the distinction between a shared intent/purpose and the intent necessary to

effectuate performance. In Norwest Bank, the government contracted with a company to install

modular buildings, who in turn subcontracted to construct and deliver the modular buildings

contemplated in the contract. Soon after the performance began, the subcontractor became

concerned about the primary contract promisee’s solvency. The primary contract promisee and

the government agreed to modify the contract so that the government would disburse contract

funds to the subcontractor’s bank directly. The Court explained that while the parties to the

contract shared the intention of installing these modular buildings for the benefit of the
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government, in order “[t]o effectuate their intentions, the parties allowed the subcontractor’s

bank to receive payment under the prime contract.” Nelson Construction Co. v. United States,

79 Fed. Cl. 81, 97 (2007) (citing Norwest Bank, 37 Fed. Cl. at 609). Without the assigned

payments, therefore, the prime contract would not have been completed. Norwest Bank, 37 Fed.

Cl. at 609. In the present case, the contract amendments between IEED and the Tribe could not

have been completed without the involvement of CTER. In fact, as indicated above, without the

involvement of CTER, the contract amendments would have been meaningless.

C. Plaintiff’s Claim that it is a Third-Party Beneficiary to the Interagency Agreement
Between IEED and FHWA

Defendant asserts that Plaintiff cannot pursue a third-party beneficiary claim under the

Interagency Agreement between IEED and FHWA, an agreement that was based on the proposal

IEED submitted to FHWA which provided that IEED would use a portion of the funds being

requested from FHWA to contract with CTER. Defendant argues that interagency agreements

are not enforceable contracts in this Court and that one cannot be a third-party beneficiary in this

Court to a contract that is not enforceable in this Court. In asserting this position, Defendant

relied solely, with no analysis, on a 1987 case, Tennessee Valley Authority v. United States, 13

Cl. Ct. 692 (1987). However, Defendant failed to bring to the Court’s attention a 2001 case also

involving the Tennessee Valley Authority (“TVA”), which held just the opposite of the 1987

case cited by Defendant and which refuted the reasoning in the 1987 case. In the 2001

Tennessee Valley Authority v. United States case, the Court was again faced with the question of

whether it had jurisdiction over an interagency dispute. That Court held:

Contrary to defendant’s suggestion of a bright line test, we believe the Supreme
Court suggests a broader and more circumstantial inquiry. Plainly the fact that the
President can remove the heads of both agencies is highly relevant. But it is not
controlling. As the Supreme Court taught in United States v. Nixon, 418 U.S. 683
(1974), “[t]he mere assertion of a claim of an ‘intra-branch dispute,’ without

Case 1:12-cv-00326-CFL   Document 46   Filed 04/05/13   Page 27 of 42



22

more, has never operated to defeat federal jurisdiction; justiciability does not
depend on such a surface inquiry.” Id. at 693. According to Nixon, courts should
consider whether there exists an actual controversy and whether that controversy
is of the sort that is traditionally litigated in court. Id. at 696 (“[i]n the
constitutional sense, controversy means more than disagreement and conflict;
rather it means the kind of controversy courts traditionally resolve.”). For
example, as the government concedes, a concern about merger of interests is not
present when the United States merely finds itself nominally aligned with a
private entity that is the real party in interest. See United States v. Connecticut
Nat’l Bank, 418 U.S. 656 (1974).

Tennessee Valley Authority, 51 Fed. Cl. 284, 286 (2001).

In the present case, a suit by FHWA against IEED for failing to comply with the terms of

the interagency agreement meets all of the criteria set out in the 2001 decision. Such a suit

would constitute an actual controversy. Further, it is the sort of controversy that is traditionally

litigated in court, i.e., a typical breach of contract suit. In the 2001 decision, the Court goes on to

point out that: “This is not a fight over policy. It is a dispute over money. . . .” Id. The same is

true in the present case in that FHWA entered into an agreement with IEED in which FHWA

agreed to pay IEED $500,000 in return for IEED providing those funds to CTER so it could

carry out certain job training and IEED breached that contract. Since the more recent TVA case

makes it clear that FHWA could bring suit in this Court and undercuts Defendant’s unanalyzed

reliance on the 1987 TVA case, this part of Defendant’s Motion should be denied.

III. DEFENDANT’S RULE 12(b)(6) MOTION IS INAPPOSITE.

As discussed in the Kawa decision referenced above, a well-pleaded complaint defeats a

Rule 12(b)(6) motion as well as a Rule 12(b)(1) motion, without the need for the Court to look

beyond the complaint to any “attack facts” that the defendant may have presented in its motion.

As discussed above, Plaintiff has filed a well-pleaded complaint. When Defendant asserts that

there are inadequacies in the pleadings, it is really making the inappropriate demand that Plaintiff

prove its case in its pleadings. If Defendant were relying solely on the inadequacies of Plaintiff’s
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pleading, it would not have found it necessary to submit so many documents and cite so many

facts in its Motion. Instead it would have been able to focus strictly on the gaps in Plaintiff’s

Complaint that are at the core of a Rule 12(b)(6) motion. The presence of all of the factual

allegations in Defendant’s Motion is a clear indicator that Defendant is arguing the case on the

merits not on the pleadings and thus recognizes the only appropriate motion is a Motion for

Summary Judgment, not a Rule 12(b)(6) motion. Since Plaintiff has submitted a well-pleaded

complaint, it moves the Court to dismiss Plaintiff’s Rule 12(b)(6) Motion in its entirety.

IV. QUANTUM MERUIT IS APPROPRIATE IN THIS CASE SINCE IT INVOLVES
AN IMPLIED CONTRACT-IN-FACT NOT AN IMPLIED CONTRACT-IN-LAW.

Plaintiff’s Count IV is one for quantum meruit in which it requests, in the alternative,

$110,000 for certain job training programs it provided but for which it was not compensated. In

its Motion to Dismiss, Defendant states that Plaintiff, in alleging relief under quantum meruit is

alleging an implied-in-law contract over which this Court lacks jurisdiction. Defendant makes

no effort to explain how it reached its conclusion that Plaintiff was alleging an implied-in-law

contract. To the contrary, the principle of quantum meruit is based on the existence of an

implied-in-fact contract and the facts set out in Plaintiff’s complaint make it clear that it was

alleging an implied-in-fact contract over which this Court does have jurisdiction.

Quantum meruit was first formally recognized by the COFC in 1986 in United States v.

Amdahl Corp. In that case the Court held that even though a contract may be unenforceable

against the Government for any one of a variety of reasons, “it is only fair and just that the

Government pay for goods delivered or services rendered and accepted under it.” 786 F.2d 387,

393 (Fed. Cir. 1986). The COFC has upheld the holding in Amdahl in numerous cases since

1986, removing any doubt that it is a well-established principle in this Court. E.g., United

Pacific Insurance Co. v. United States, 464 F.3d 1325 (Fed. Cir. 2006); Westin Riverwalk v.
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United States, 2005 WL 6112639 (Fed. Cl. 2005); International Data Products Corp. v. United

States, 492 F.3d 1317 (Fed. Cir. 2007).

In all of those cases, the decisions emphasized that the principle applies to situations “in

which the Government receives the goods or services for which it contracted, but then seeks to

avoid payment by arguing that the underlying contract was unlawful.” Union Pacific, 464 F.3d at

1334. As those cases indicate, such facts constitute a contract implied-in-fact.

In the present case, Plaintiff has, among other things, alleged a three-party contract with

the United States under which Plaintiff was to provide job training programs to nine tribes.

Plaintiff provided job training to the Shoshone-Paiute Tribe of the Duck Valley Reservation as

provided in that contract but was never paid for that service. Defendant has claimed the two

three-party contracts Plaintiff alleged existed were invalid for a range of reasons. If Defendant’s

claims are upheld by this Court, then Plaintiff falls into the category of parties eligible for

quantum meruit, since it provided services to the United States that the latter has refused to pay

for on the grounds that the contract was invalid. Defendant makes no effort to address these

basic elements of quantum meruit. Instead it relies solely on its incorrect assertion that Plaintiff

has alleged an implied-in-law contract.

The record is clear that IEED recognized that CTER had a right to be paid for the job

training it provided to the Shoshone-Paiute Tribe. For example, in an email dated April 13, 2011,

Ms. West told the NCCI project coordinator at the Tribe:

According to the email below from Ms. La Rocque [another IEED employee] the
Shoshone-Paiute Tribes of the Duck Valley project can be paid to [CTER]. Can
you give us a timeline and/or the process of when payment can be made to
CTER? Also include the amount of payment for that specific project. We would
appreciate this payment being expedited.

(Pl.’s App. 12.)
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As a result, Defendant’s motion to dismiss Plaintiff’s quantum meruit claim is both legally

unsupported and contradicted by the record. It should therefore be denied.

V. DEFENDANT’S MOTION TO DISMISS OR, IN THE ALTERNATIVE, FOR
PARTIAL SUMMARY JUDGMENT ON COUNTS I AND IV SHOULD BE
DISMISSED BECAUSE THERE ARE, AT A MINIMUM, DISPUTED ISSUES OF
FACT PRESENT IN EVERY ELEMENT OF DEFENDANT’S MOTION.

Defendant has moved to dismiss or in the alternative for summary judgment on Plaintiff’s

claim that it had entered into two direct three-party contracts with the United States and the Tribe

for the NCCI and FHWA projects (Counts I and IV). However, a review of those claims and the

burden on a party bringing a motion to dismiss or for summary judgment shows that either

Defendant is incorrect on the law, Defendant has presented incorrect or sufficient facts to support

its motion, or, there are a large number of material unresolved or disputed issues of facts in

regard to the claims, such that the Court should deny Defendant’s summary judgment motions

and permit discovery to proceed.

The facts set out in the discussion above on the third-party beneficiary issue make it clear

that the intent of both the NCCI and FHWA procurements in this case were to transfer $950,000

and $500,000 respectively to CTER to operate the two job training programs. The outstanding

procurement question is whether IEED accomplished this procurement goal by entering into two

pass-through contracts with the Tribe under which the Tribe’s primary role was to funnel the

funds to CTER through a subcontract, or whether IEED entered into the pass-through contracts

with the Tribe and then also became a party to two three-party contract along with the Tribe and

CTER. In Section II.C supra, Plaintiff has set out the facts in support of its claim that it was a

third-party beneficiary to the contracts between IEED and the Tribe. In this section, it shows

there are sufficient facts in the record to defeat a motion to dismiss or in the alternative for

summary judgment at this very early stage of discovery on the question of whether IEED entered
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into two three-party contracts. This claim is in the alternative to Plaintiff’s third-party

beneficiary claim.

A. Does the Court have Jurisdiction over the Counts Pursuant to the Contracts
Disputes Act.

Defendant asserts that Plaintiff may not bring Counts I and IV under the Contracts Dispute Act

of 1978, Pub L. No. 95-563, 92 Stat. 2383 as amended (“CDA”), because it is not a contract for

services, citing Busby School of the Northern Cheyenne Tribe v. United States, 8 Cl. Ct. 596

(1985), for the proposition that self-determination contacts are not subject to the CDA.

Defendant fails to point out to the Court that after that decision was handed down, Congress

amended ISDA to specifically provide that self-determination contracts are subject to the CDA.

See 25 U.S.C. § 450m-1(d), which states: “[t]he [CDA] shall apply to self-determination

contracts. . . .”

B. All Five Elements of Contract Formation Are Present in this Case.

Defendant has raised numerous grounds as to why Plaintiff did not enter into direct three-

party contracts with IEED and the Tribe to provide the NCCI and FHWA job training programs,

claiming it failed to demonstrate any of the elements of a contract—intent to contract, offer and

acceptance, consideration, or approval by an authorized Federal official. Each of Defendant’s

assertions is rebutted below.

1. Intent to Contract

The most significant issue in regard to the three-party contracts is whether IEED intended

to make CTER, along with the Tribe, a party to two express contracts with the United States.

The question of intent to contract is a fact-intensive inquiry that does not look at what the parties

had in their minds but what the objective evidence about intent demonstrates. Mutual intent to

contract is to be determined on the basis of all the facts and circumstances in the case, including
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the language of the agreement and the definiteness of promises made. See Modern Systems

Technology Corp. v. United States, 979 F.2d 200, 202-06 (Fed. Cir. 1992) (examining language

of agreement, statements of Government employees, and nature of contract in determining

whether parties manifested an intent to be contractually bound); City of El Centro v. United

States, 922 F.2d 816, 820 (Fed. Cir. 1990) (affirming the COFC’s determination that discussions

between Government and community hospital “when taken as a whole evidenced a sufficient

meeting of the minds to establish mutuality of intent to contract.”); John Cibinic & Ralph C.

Nash, Jr., Formation of Government Contracts 209-210 (4th ed. 2011) (“Whether the parties

have indicated an intent to enter into a contractual relationship will be determined on a case-by-

case basis, taking into consideration all the facts and circumstances surrounding the

transaction.”).

In the present case, the facts presently in the record regarding the intent of the parties are

so inconsistent and confusing that the issue is not ripe for a Motion for Summary Judgment. In

its Motion for Summary Judgment, Defendant cited various facts to support its claim that IEED

contracted with the Tribe with the intent that the Tribe subcontract with CTER. However, as set

out below, there are at least an equal number of facts indicating that IEED intended to enter into

a three-party agreement.

a. The August 5, 2009 and June 11, 2010 Letters

In a letter dated August 5, 2009, the director of IEED informed the Chair of the Tribe that

“. . . the [Tribe] has been approved to coordinate the [NCCI] in conjunction with [CTER].”

(emphasis added) (Def.’s App. at A082.) The terms “coordinate . . . in conjunction with

[CTER]” implies much more than a contractor-subcontractor relationship between the Tribe and

CTER. Rather, they indicate that the two parties are equals and will work together. Similarly,
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for the FHWA project, a June 11, 2010 letter from IEED to the Tribe informs the Tribe that it

had been selected to “coordinate” the FHWA training projects. (Def.’s App. at A149) The term

“coordinate” indicates a very different relationship from that of prime contractor.

b. Spirit Lake Tribe Contract No. GTK00T109AR

Spirit Lake Tribe Contract No. GTK00T109AR (Id. at A042-A080) is the contract

between the Tribe and IEED that Defendant claims was the prime contract, with the agreements

between the Tribe and CTER to carry out the NCCI and FHWA projects as subcontracts under

that contract. Section C.2(1) of that contract provides as follows: “In the event it is necessary to

subcontract a project or portions of a project, the contractor shall obtain competition.” (Id. at

A059.) Yet there is nothing in the record showing that the Tribe sought competition for the

subcontracts it awarded to CTER. Rather, it was directed by IEED to coordinate with CTER,

indicating that CTER was more than a subcontractor under this contract.

c. The NCCI and FHWA Statement of Work

A review of the contracts which CTER executed for the NCCI and FHWA projects,

shows that their terms set out the three-party agreements Plaintiff is asserting they are in Counts I

and IV. The first pages of the agreements set out the role the Tribe is to carry out. It provides:

“The [Tribe] is well positioned to assist the [CTER] to conduct these activities, to ensure contract

compliance, issue quarterly payments, to collect quarterly data reports including program and

financial from [CTER] and related tasks.” (Def.’s App. at A114.) These tasks identify the roles

of an agent of IEED carrying out tasks in connection with the administration of the three-party

contract rather than describing the role a prime contractor would have in regard to its

subcontractor.
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d. The Three Signature Lines in the SOW

Perhaps most significantly, both of the three-party agreements have three signature lines,

one for IEED as the “awarding official,” one for the Tribe, and one for CTER. An IEED

awarding official signed both of those agreements on behalf of IEED. Further, those documents

provide at Part V: “This agreement shall be for the term commencing from the date of execution

by the Spirit Lake Tribe and the Office of Indian Energy and Economic Development . . .,” a

very strong indicator that this was a three-party agreement. (Id., SOW at 9) Defendant claims

that IEED was simply approving the subcontract between the Tribe and CTER. However,

Defendant’s claim flies in the face of the terms of the contract between IEED and the Tribe,

since nowhere in the Tribe contracts with IEED does it provide that IEED is required to approve

subcontracts awarded by the Tribe, indicating that these agreements are something more than just

subcontracts.

Further, Ms. Forcia, a warranted awarding official, executed the three-party contracts in

exactly the same way she executed the IEED-Tribe contracts—as “awarding official.” While

Defendant implicitly acknowledges that Ms. Forcia had the authority to execute the IEED-Tribe

contracts and contract amendments, Defendant has failed to explain why the same title of

“awarding official” means something different when Ms. Forcia used it when executing the

three-party agreements.

The documents discussed above, at a minimum, raise sufficient questions about IEED’s

intent that Defendant should not be permitted to prevail on a Motion for Summary Judgment on

the issue of intent to contract at this time and Plaintiff should be given the opportunity to pursue

full discovery on this issue.
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2. Defendant’s Allegation that The Contracting Officer Lacked the Authority
to Enter into the Alleged Contracts

Defendant is correct when it sets out the general rule that a party asserting a contract with

the Government must demonstrate that the contract was approved by a person authorized to bind

the Government. However, none of the cases it cites supports Defendant’s efforts to apply that

rule to the facts of the present case. In all of the cases Defendant cites, the party asserting the

existence of a contract relied on a Federal official who had no procurement warrant. For

example, in Flexfab, L.L.C. v United States, 424 F.3d 1254 (Fed. Cir. 2005) the official who

approved the language giving rights to Flexfab was a small business specialist. In the present

case, Plaintiff relied on the signature on the contract of a warranted awarding official, Ms.

Forcia, who signed as the “awarding official.” Defendant acknowledges that Ms. Forcia was a

warranted awarding officer but argues that Ms. Forcia’s warrant was limited to job training

grants, such that the above-cited rule applies.

However, there is not a single case applying that rule that involves a fact pattern in which

the Federal official who was cited as authorizing the contract was an authorized awarding

official, as is the case here. The reason no court has ever applied the rule to such a factual

situation is that under Defendant’s interpretation of that rule, a party seeking to contract with the

Government would be required not only to know that the individual it is dealing with is a

contracting official but would have to probe into the details of that official’s warrant to insure

that official’s warrant covered the contract at issue. For example, certain warrants have a cap on

the dollar size of the contracts that the official is authorized to execute. Yet such information is

difficult if not impossible to come by. If Defendant’s interpretation of the rule is upheld, every

party contracting with the Government would be obligated to insist on receiving a copy of the

contracting officer’s warrant and then would have to hire an expert on warrants to insure it
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covers the contract at issue. Such a requirement would impose huge delays and burdens on the

Federal contracting process. There is nothing in the Federal Acquisition Regulations nor in the

case law that would support the imposition of such a burden. Yet Defendant is asking the Court

to impose that exact requirement. For this reason, Plaintiff asks the Court to hold that so long as

the official approving a contract was a warranted official, a party seeking to contract with the

Government has met his or her burden under the line of cases cited by Defendant.

3. Offer and Acceptance

Defendant basis its argument that there was no offer and acceptance for the two contracts

on a misstatement of fact. In its Motion, Defendant states that: “CTER acknowledges that it

drafted the agreements at issue, Compl. ¶¶ 19, 30, and those agreements clearly state they are

contact proposals between [the Tribe] and CTER.” (Motion to Dimiss at 31.) However, the

paragraphs in the Complaint that Defendant cites state the exact opposite of what Defendant

claims they do. The Complaint states that at the request of IEED, CTER submitted a

“proposal,” not an “agreement.” (Pl.’s Compl. ¶¶ 13-14.) The same statement is made later for

the FHWA project. (Id. ¶ 30.) The Complaint goes on to state that IEED prepared the

agreement (“statement of work”) for the NCCI project and again, that IEED prepared the FHWA

agreement. (Id. ¶¶ 19, 30.) Thus Defendant’s claim in its Motion that CTER acknowledged in

its Complaint that it prepared the agreements is not only false but is directly contradicted by the

language in the Complaint.

In fact, as Plaintiff alleges in its Complaint and in the facts set out in the discussion of

the third-party beneficiary issue, Plaintiff submitted a proposal to IEED, Plaintiff and IEED

engaged in negotiations, IEED made some changes to the proposal and then accepted it before

the Tribe had even entered the picture. It was only after that acceptance that IEED proceeded to
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determine what form of contract mechanism to use and who should be the parties. Defendant is

unable to point to anything in the documents it attached to its Memorandum that shows

otherwise. In sum, Defendant has failed to provide any facts (as against misstatements) to

support its claim that there was no acceptance. For this reason, at the very least there are disputed

and unresolved material facts in regard to this issue.

4. Consideration

Defendant’s argument that there is no consideration to IEED under the three-party

contract is based on a legal sleight of hand. Defendant begins by describing the ARRA as a

grant program and then proceeds to assume, without any legal support, that every procurement

activity carried out using ARRA funds is a grant even if the procurement document is called a

contract.

In fact, Congress appropriated funding to IEED with instructions to use those funds to

provide job training to Indians. Congress and the President also instructed IEED that it was

required to report regularly on the number of persons hired or trained with the funds. IEED

could have provided that training using its own employees and met its reporting obligations on

its own. Plaintiff has alleged that instead, IEED chose to hire CTER through a three-party

contract to provide at least a portion of that training and to meet certain of IEED’s reporting

obligations for that training. This is no different from FHWA receiving ARRA funds for

highway construction on Federal lands and then awarding contracts to construction companies to

build those highways. Nobody would claim that the agreement between FHWA and that

construction company was a grant or that FHWA did not receive valid consideration for the

money it paid that company.
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Further, Defendant’s claim that all of the agreements involved in this case were grants is

contradicted by the terminology IEED used in its own documents. The agreements between

IEED and the Tribe were all labeled by IEED as a “contract” or “contract amendment.” The

word “grant” does not show up in a single document Defendant has entered into the record. The

provisions in the contracts and contract amendments are replete with contract language, as are

the SOWs. In sum, IEED was acquiring training services to meet its obligations under ARRA

and received good and lawful consideration when CTER provided training services to Indians at

various reservations in return for agreements by IEED and the Tribe to pay CTER $950,000 and

$500,000 respectively.

Further, in a form entitled “Economic Recovery Project List” dated March 27, 2009,

IEED listed the various ARRA job training programs it was planning, including the NCCI

project. (Pl.’s App. 13.) On the far right of the form, under “Proposed Procurement Instrument,”

the form listed various procurement methods and asked that IEED indicate a Yes (Y) or a No (N)

for each method listed for each program. For the NCCI program, under “Grants,” the form is

marked “N.” Under the procurement method “Section 638,” the form is marked “Y.” Thus

IEED itself did not consider the NCCI award to be a grant.

Thus, the Court should reject Defendant’s laborious and misleading efforts to show there

is no consideration here by trying to transform the agreements here from contracts to grants

when neither the facts nor the law supports its contentions. Rather, CTER provided IEED with

consideration by providing the training programs Congress directed IEED to provide, thereby

enabling IEED to meet its obligations under ARRA without having to use IEED’s own staff to

provide the training. The consideration for the FHWA contract is even clearer since IEED had

Case 1:12-cv-00326-CFL   Document 46   Filed 04/05/13   Page 39 of 42



34

an obligation to FHWA to use the funds transferred by FHWA for NCCI job training—an

obligation CTER satisfied for IEED.

5. Resolutions

Early in its Memorandum, Defendant notes that Plaintiff never alleged that it had entered

into a Self-Determination Contract with IEED. Defendant then proceeds to devote a substantial

portion of its argument to showing why the three-party agreement is not a Self-Determination

Contract, including arguing that Plaintiff failed to obtain resolutions from the tribes it intended to

serve prior to entering into the agreement. In fact, Plaintiff has not yet specified what kind of

contract it entered into when the parties executed the three-party contract. Rather, because this

agreement is so unusual, Plaintiff will not be able to put a designation on the agreement until it

has completed discovery.

However, Defendant faces an immediate logical inconsistency when it references the

issue of tribal resolutions in its argument that the three-party agreements were not Self-

Determination contracts. Defendant is correct that 25 U.S.C. § 450b(l) requires that for any

contract or grant to a tribal organization that will serve more than one tribe, “the approval of each

such Indian tribe shall be a prerequisite to the letting or making of such contract or grant.” This

requirement applies to a contract or grant with any “tribal organization,” which is defined by this

same subsection to include “. . . the recognized governing body of any Indian tribe . . .” As a

result, it applies to Self-Determination Contracts amendments IEED awarded to the Tribe. Yet,

IEED awarded two Self-Determination Contracts, in the form of contract amendments, to the

Tribe that would have the ultimate effect of the provision of services to other tribes, without

requiring the Tribe to obtain resolutions from those other tribes as a precondition to entering into

those Self-Determination Contract amendments with IEED.
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Clearly, if IEED could enter into valid Self-Determination Contracts amendments

without requiring the Tribe to provide resolutions, IEED could enter into three-party Self-

Determination Contracts with the Tribe and CTER that also pushed back the time at which

resolutions were to be obtained until after contract execution. In sum, Defendant cannot assert

its argument on the resolution issue against CTER so long as it continues to assert that IEED had

valid Self-Determination Contracts with the Tribe. This inconsistency, and the confusion

Defendant has engendered through it, provides additional evidence that it is far too early in this

case for the Court to grant any portion of a Motion to Dismiss or for Summary Judgment.

VI. CONCLUSION

The record to date in this case makes it clear that IEED wished to fund CTER to carry out

certain job training programs in response to proposals from CTER requested by IEED and in

response to an Interagency Agreement IEED entered into with FHWA. What is not clear is what

contract mechanism IEED ended up using to accomplish this goal. At the minimum, CTER is a

third-party beneficiary to the contracts between IEED and the Tribe. However, there is also

compelling evidence that CTER was a party to two three-party contracts among IEED, the Tribe,

and CTER. There is a need for additional discovery to flesh out these issues. As set out above,

Defendant’s Motions to Dismiss fail both because they violate basic principles established by the

COFC regarding such motions and because Defendant has failed to show there is no set of facts

on which Plaintiff could succeed. Defendant’s Motion for Summary Judgment fails because

there are so many inconsistencies and conflicting material facts in the record to date that the

parties need to be allowed to complete discovery in order to see if the discovery products can

help to sort out these matters. In sum, this case is clearly not ripe for summary judgment.
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Plaintiff therefore requests that the Court deny all of Defendant’s Motions and direct that

discovery continue until completed.

Respectfully Submitted,

Daniel S. Press (Bar No. 188953)
Van Ness Feldman, LLP
1050 Thomas Jefferson Street, NW
Seventh Floor
Washington, DC 20007
Tel: 202-298-1800
Fax: 202-338-2416
Email: dsp@vnf.com

Counsel for Plaintiff

Dated: April 5, 2013
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