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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

NORTHERN DIVISION 
 
UNITED STATES OF AMERICA, 
 

Plaintiff,   CASE NO. 12-20459 
 
v.       HON. Thomas L. Ludington 
       United States District Judge 
 
ANTHONY BENNETT,  
 

Defendant. 
 

 
GOVERNMENT’S RESPONSE & BRIEF 

TO DEFENDANT’S MOTION FOR CHANGE OF VENUE 
 

 
Anthony Bennett has moved the Court to presume that pretrial 

publicity has prejudiced the Northern Division’s jury pool and change 

venue to the Southern Division.  The United States of America, by its 

undersigned attorneys, submits that defendant’s motion for change of 

venue should be denied for the reasons stated in the accompanying brief. 
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BRIEF 
 
           Anthony Bennett is charged with, among other things, the murder 

of a four year old boy on the Saginaw Chippewa Tribal Reservation.  As 

one would expect, there has been a significant amount of press coverage 

surrounding this case, the vast majority of which occurred in June and 

July of 2012.  Bennett argues that this pretrial publicity has 

presumptively prejudiced him and that this prejudice can only be cured 

by a transfer of venue from the Northern Division of the Eastern District 

of Michigan.  Specifically, Bennett argues that a transfer to the Detroit 

courthouse, rather than the other Southern Division location - the Flint 

courthouse - or any out of district location, is the vehicle to obtain a fair 

trial.  Bennett’s claim fails because he cannot demonstrate that his is the 

exceptional case in which media coverage has so tainted the Northern 

Division jury pool that the “prospect of seating an unbiased jury” is 

remote and prejudice should be presumed.  Skilling v. United States, 130 

S. Ct. 2896, 2952 (2010). 

 Rule 21 requires a transfer of venue when a district court 

determines that “so great a prejudice against the defendant exists . . . 

that the defendant cannot obtain a fair and impartial trial.”   Fed. R. 
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Crim. Proc. 21 (a).  A pretrial change of venue is only proper, however, in 

the “extreme” case where prejudice can be presumed because the 

defendant demonstrated that the entire “trial atmosphere. . . [was] 

utterly corrupted by press coverage.”  Skilling v. United States, 130 S. 

Ct. 2896, 2914 - 2915 (2010), quoting Murphy v. Florida, 421 U.S. 797, 

798-799 (1975).  Thus, presumptive prejudice is only properly found 

“where an inflammatory, circus-like atmosphere pervades both the 

courthouse and the surrounding community.’  Campbell v. Bradshaw, 

674 F.3d 578, 593 (6th Cir. 2012) quoting Ritchie v. Rogers, 313 F. 3d 948, 

962 (6th Cir. 2002).   This atmosphere is rarely found and prejudice is 

“rarely presumed.”  Id. 

In Skilling v. United States, 130 S. Ct. 2896 (2010), the Supreme 

Court recently determined that the pretrial publicity which attended the 

indictment and trial, in Houston, of the chief executive officer of Enron 

did not warrant a change of venue.   While the opinion was divided in 

most respects, one portion of the holding unified all nine justices: despite 

what was described as a “barrage of local media coverage [which] was 

massive in volume and often caustic in tone” and crimes which resulted 

in the losses of thousands of jobs in Houston and the disappearance of 
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retirement accounts for thousands more, the district court was correct 

not to presume prejudice against Skilling.  Id. at 2942.   

Three factors which are relevant here distinguished Skilling’s case 

from three earlier cases in which the Court found presumptive prejudice.  

First, the Court determined that the size and diversity of the jury pool 

was likely to limit prejudice to Skilling.  While the population there was 

4.5 million, the Court cited Gentile v. State Bar of Nev., 501 U.S. 1030, 

1044 (1991), for the proposition that there was a “reduced likelihood of 

prejudice where venire was drawn from a pool of over 600,000 

individuals.”  Skilling, 130 S.Ct. at 2915.  The government here accepts 

Bennett’s estimate that the Northern Division is made up of 866,459 

people.  While not 4.5 million, this number is, however, sufficient to 

empanel 12 impartial jurors.  (R. 21: Motion for Change of Venue, PgID 

79).   

Moreover, this population is spread over 21 counties, from 

Cheboygan to Saginaw.  Despite Bennett’s argument that these smaller 

communities are more likely to be impacted by coverage of this case, an 

online search returned a different result: the Cheboygan News returned 
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no stories on their webpage for Carnel Chamberlain while Detroit’s NBC 

affiliate, WDIV, returned eight stories. 

Second, the Court looked at the type and quantity of Skilling news 

coverage.  Skilling, 130 S.Ct. at 2916.  The majority found that the 

“stories about Skilling were not kind.1”  Id. at 2942 and 2916.  The Court 

held, however, that “[p]rominence does not necessarily  produce 

prejudice, and juror impartiality . . . does not require ignorance.”  Id. at 

2914 – 2915.  Thus, in large part because there was no published 

confession, the Court weighed this factor against Skilling. 

Bennett points to more than 8000 Google “hits” as justification for 

his request.  The ubiquity of the victim’s name on the internet does not, 

however, warrant a change in venue.  Among the results supplied by 

Bennett are updates on the trial schedule, stories about the problems 

likely government witnesses have had with the law and stories which 

merely duplicate other stories.  These articles, although retold again and 

again, do not warrant removing this case to a different venue. 

                                                 
1 Justice Sotamayor criticized the majority as “understat[ing] the breadth 
and depth of community hostility toward Skilling,” 
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Indeed, the Sixth Circuit has denied a similar argument for a 

change in venue.  United States v. Sypher, 684 F.3d 622, 627 (6th Cir. 

2012).  In Sypher, the court affirmed the denial of a change of venue 

motion for University of Louisville basketball coach Rick Pitino’s 

extorter.  Id.  In her motion to change venue, Sypher cited negative 

pretrial publicity and claimed that an internet search resulted in 24,000 

hits.  Although the Sixth Circuit noted that “media attention 

surrounding [the] case was substantial,” it held that “pretrial publicity 

on its own does not create a presumption that the defendant was denied 

a fair trial.”  Id.  Thus, the court affirmed the denial of the change of 

venue.   

Bennett also points to articles and blogs which reflected negatively 

on his character and past.  “But pretrial publicity—even pervasive, 

adverse publicity—does not inevitably lead to an unfair trial.”   Skilling, 

130 S.Ct. at 2916, internal quotations omitted.  This is particularly true 

where, as here, the complained of articles are almost entirely internet 

based.  As the Sixth Circuit has held: 

In these days of swift, widespread and diverse methods of 
communication, an important case can be expected to arouse 
the interest of the public in the vicinity, and scarcely any of 
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those best qualified to serve as jurors will not have formed 
some impression or opinion as to the merits of the case.   

   
DeLisle v. Rivers, 161 F.3d 370, 382 (6th Cir. 1998).  See also United 

States v. Agriprocessors, Inc., 2009 WL 721715 (N.D. Iowa Mar. 18, 

2009)(“It would be irresponsible for the court to categorically impute the 

vitriolic comments of those who post comments in online newspapers and 

on other websites to the jury pool. The court has no way to know whether 

most of the comments on the Internet are written by potential jurors as 

opposed to minors, non-residents or other persons unable to serve on the 

jury. Likewise, the court has no reason to believe the comments are 

widely read.”); see also Gotbaum v. City of Phoenix, 617 F.Supp.2d 878, 

881-82 (2008)( “The question before the Court [in Gotbaum], however, is 

not whether the blog authors could serve as fair and impartial jurors, 

but whether an impartial jury can be selected from among the 1.6 

million citizens, from five counties, who make up the Court’s jury pool.”). 

Instead, this type of publicity demands an extensive and careful voir dire 

– something the government anticipates in this case.  Skilling, 130 S.Ct.  

at 2916 – 2917.   
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 Finally, the Skilling court factored the time between the crime and 

Skilling’s trial against presuming prejudice.  In reaching this conclusion, 

the Court distinguished the four years it took to bring Skilling to trial 

from the less than two months2  involved in Rideau v. State of La., 373 

U.S. 723, 727 (1963).  Skilling, 130 S.Ct. at 2916.  Similarly, the Sixth 

Circuit has found a period of less than a year between an intensely 

covered crime – the murder of four children by their father – and the 

resulting trial sufficient to dissipate any juror prejudice.  DeLisle v. 

Rivers, 161 F.3d 370 (6th Cir. 1998).   “[A] cessation of publicity for some 

period prior to trial will go a long way toward undoing the damage of a 

previous media blitz.”  Id.at 385.  Here, 18 months will pass between the 

alleged murder and Bennett’s trial.  And, a review of Bett’s appendix 

demonstrates that media coverage has diminished substantially.  This 

factor weighs against Bennett. 

On at least two occasions since Skilling, the Sixth Circuit has 

affirmed a lower court’s determination that presumptive prejudice did 

not exist. Campbell v. Bradshaw, 674 F.3d 578, 594 (6th Cir. 2012); 

                                                 
2 In Rideau, the crime was committed on February 16, 1961; Rideau’s 
oral and written confessions were aired on February 17, 18 and 19, 1961; 
and, his trial commenced on April 10, 1961).  Rideau, 373 U.S. at 728. 
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Jackson v. Houk, 687 F.3d 723 (6th Cir. 2012).  In each case, the court 

emphasized that presumptive prejudice was rarely found and stressed 

the important role of voir dire in safeguarding against prejudice.  

Campbell, 674 F.3d at 594; Houk, 687 F.3d at 733.   

Here, rather than presuming prejudice, this Court should conduct 

“a searching voir dire of the prospective jurors . . . to determine if the 

impact of the publicity rises to th[e] level of actual prejudice.”  Campbell, 

674 F.3d at 594.  This Court can take measures to uncover bias and 

prejudice from potential jurors during the voir dire process, including 

questionnaires and individual sidebar questioning.  These safeguards 

are sufficient to expose juror predispositions and biases.  If, after this 

type of inquiry, an impartial jury cannot be found, the Court can and 

should change venue to a district outside of the Eastern District of 

Michigan.   

At this point, however, Bennett cannot show that “an 

inflammatory, circus-like atmosphere pervades both the courthouse and 

the surrounding community.”  Campbell, 674 F.3d at 592.  Accordingly, 

his motion should be denied. 
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 Wherefore, the United States respectfully requests this Honorable 

Court deny Bennett’s motion. 

       Respectfully submitted, 
 
       BARBARA L. McQUADE 
       United States Attorney 
 
Dated:  July 29, 2013    s/ CRAIG F. WININGER   
       Assistant United States Attorney 
       Chief, Branch Offices 
       101 First Street, Suite 200 
       Bay City, Michigan 48708 
       Phone number:  (989) 895-5712 
       Email:  Craig.Wininger@usdoj.gov 
       P57058 
 
Dated:  July 29, 2013    s/ ROY KRANZ     
       Assistant United States Attorney 
       101 First Street, Suite 200 
       Bay City, Michigan 48708 
       Phone number:  (989) 895-5712 
       Email:  Roy.Kranz@usdoj.gov 
       P56903 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

NORTHERN DIVISION 
 
UNITED STATES OF AMERICA, 
 

Plaintiff,    CASE NO. 12-20459 
 
v.        HON. Thomas L. Ludington 
        United States District Judge 
 
ANTHONY BENNETT,  
 

Defendant. 
 
 

CERTIFICATE OF SERVICE 
 
 
 I hereby certify that on July 29, 2013, the foregoing document was 
electronically filed by an employee of the United States Attorney's Office 
with the Clerk of the Court using the ECF system which will send 
notification of such filing to the following: 
 
 John A. Shea 
 
Dated:  July 29, 2013    s/ CRAIG F. WININGER   
       Assistant United States Attorney 
       Chief, Branch Offices 
       101 First Street, Suite 200 
       Bay City, Michigan 48608 
       Phone number:  (989) 895-5712 
       Email:  Craig.Wininger@usdoj.gov 
       P57058 
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