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ARGUMENT 

 There was no independent evidence that Yankton was involved in any 

step of the process of bringing LIHEAP propane to the residence.  The 

process included the applications made by Black, the approvals sent to 

Black, the communication to the LIHEAP office requesting propane, the 

propane company’s records showing only the name of Brooke Black, the 

delivery man filling out his tickets in the name of Brooke Black and having 

no communications with Yankton during the deliveries, and finally the 

payments made by LIHEAP to the propane company and any records of 

those payments.  It was not shown that Yankton received or saw any such 

records. 

 In the face of this non-evidence, the government relies on FBI 

testimony that Yankton made statements to them that he knew his residence 

was receiving LIHEAP propane.  The question is whether the government 

introduced “substantial independent evidence establishing the reliability or 

trustworthiness of the defendant’s statement[s].”  United States v. Kirk, 528 

F.3d 1102, 1111 (8
th

 Cir. 2008).   

 What stands out in regard to this burden on the government are two 

specifics of Yankton’s alleged confessions.  One is that Yankton stated he 

had talked to people at the LIHEAP office and the propane company about 
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propane refills under Brooke Black’s name.  No person from the LIHEAP 

office or the propane company so testified.  Second is that Yankton told 

Black to fill out the applications.  Brooke Black did not so testify.  In United 

States v. Kirk, the Court wrote, “Corroborative facts may be of any kind, so 

long as they tend to produce confidence in the truth of the confession.”  

United States v. Kirk, at 1112.  Here, the absence of any corroborative facts 

in regard to these two specifics leads to an absence of confidence in the truth 

of the entire confession. 

 As to Yankton’s admission that he knew they were receiving LIHEAP 

propane, Yankton has gleaned through Appellee’s Brief and finds a dearth of 

argument specifically pointing to “substantial independent evidence 

establishing the reliability or trustworthiness” of that admission. 

 In Appellee’s State of the Facts, Appellee writes: 

Yankton was the secretary/Treasurer of the Spirit Lake Tribal Council 

for two of the three indicted years in which his household applied for 

and received LIHEAP benefits.  (TT 63, 81, 83-84, 86).  In  that 

capacity, Yankton was present at council meetings where the LIHEAP 

grant applications were discussed and approved.  (TT 65-70, 79-80, 

95-96)  In additions, Yankton, while serving as Secretary/Treasurer, 
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signed off on two tribal resolutions that were required for the tribe to 

apply for the grant to fund the LIHEAP program.  (TT 81, 83-84) 

(Appellee’s Brief, p. 4).  Appellee repeats these statements in its Argument 

(Appellee’s Brief, pp. 13-14).   

 The “three indicted years” were 2008-2009, 2009-2010, and 2010-

2011.  In 2008-2009, one Brian Pearson was the secretary/treasurer (TT 73-

75).  Yankton was the secretary/treasurer in 2009-2010 and 2010-2011.  In 

regard to 2009-2010, the government elicited the following testimony: 

 Q.  And Justin Yankton was the secretary-treasurer at that meeting, 

correct? 

 A.  Yes. 

 Q.  And to your knowledge did you discuss the same types of 

considerations of poverty, low income, prior to passing this application? 

 A.  What was probably discussed is did any of them have any 

questions and then we moved to approve it. 

(TT 77, 80). 

 In regard to 2010-2011 was the following: 

 Q.  And did you follow the same procedures as you’ve previously 

testified?  The application was brought in, discussed by the council, 

resolution passed and then the application is sent in? 
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 A.  Yes. 

(TT 81-82). 

 On cross-examination, the government’s witness, Myra Pearson, did 

not recall the amount of discussion or questions about the program (TT 94).  

In this regard, she testified, “They would have been asked if there was any 

questions regarding the application and if not then they’d move right into 

approving it for submittal.”  (TT 94, lines 11-13).   

 As for the two resolutions Yankton signed as Secretary/Treasurer, 

Yankton was not a voting member of the Council.  His signature simply 

certified a quorum and the count of the vote.  (TT 83-84, 95). 

 The government contends this evidence corroborates Yankton’s 

knowledge of the program (Appellee’s Brief, p. 14).  Yankton contends that 

this evidence of the government, while relevant to show the tribe 

participated in the program, has no probative value to prove Yankton knew 

his residence was receiving LIHEAP propane.  It certainly is not “substantial 

independent evidence” establishing the credibility or trustworthiness of 

Yankton’s statements. 

 On page 12 of Appellee’s Brief, the government argues that Yankton 

resided at this residence.  Yankton contends this fact alone is not substantial 
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independent evidence that he knew this residence was receiving LIHEAP 

propane.  See Brief of Appellant, page 9. 

 Also on pages 12-13 of Appellee’s Brief, the government argues the 

delivery man’s testimony was such that the jury could infer Yankton was 

present during propane deliveries.  First, the delivery man, the government’s 

witness, never testified directly and specifically that Yankton was present, 

even at one delivery.  Second, when the delivery man’s entire testimony is 

considered, there can be no such reasonable inference.  Most importantly is 

the following testimony from direct examination: 

 Q.  Do they tell you an address? 

 A.  Usually not an address. 

 Q.  How do you find them? 

 A.  Well, those are my neighbors.  I know where they live. 

(TT 179-180).   

 On page 13 of Appellee’s Brief, the government writes that Edith 

Wallace, the bookkeeper for the propane company, billed LIHEAP for each 

of the deliveries to the Black/Yankton residence.  Edith Wallace, however, 

never gave any testimony about Yankton directly or any testimony from 

which one could infer she was referring to Yankton indirectly. 
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 On page 14 of Appellee’s Brief, the full paragraph, the government 

argues that because Brooke Black wrongly applied for LIHEAP benefits, 

this is corroboration that Yankton knew his household was wrongly 

receiving LIHEAP benefits.  Yankton contends this is a circuitous argument.  

Because Black may have been a wrongdoer is not “sufficient for a 

reasonable jury to conclude that [Yankton’s] confession was trustworthy in 

all material respects.”  Kirk, at 1112 (emphasis added).  Because Black may 

have known is not sufficient in itself to prove Yankton knew. 

 Finally, on page 15 of Appellee’s Brief, the government writes, “This 

evidence confirmed the statements of Yankton as to his income and that the 

household likely would not have been eligible for LIHEAP benefits had he 

and his income been included in the applications.”  Yankton contends that 

these statements attributed to him are in fact exculpatory, and do not amount 

to corroborating evidence which contribute to substantial independent 

evidence establishing the reliability or trustworthiness of admissions that he 

knew his residence was receiving LIHEAP propane. 
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CONCLUSION 

The government’s case, when viewed as a whole, does not contain 

substantial independent evidence establishing the reliability or 

trustworthiness of Yankton’s confession.  Kirk, at 1111.  The corroborating 

evidence the government presented at trial was not sufficient for a 

reasonable jury to conclude that Yankton’s confession was trustworthy in all 

material respects.  Kirk, at 1112. 

Respectfully submitted this __17__ day of September, 2012. 

MICHAEL R. HOFFMAN  

North Dakota Bar ID 04366 

P. O. Box 1056 

120 N. 3rd Street, Suite 100 

Bismarck, ND  58502-1056 

(701) 355-0900 

 

      /s/ Michael R. Hoffman___________ 

      Michael R. Hoffman 
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