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SUMMARY OF THE CASE and 
WAIVER OF ORAL ARGUMENT 

 
Defendant/Appellant, Justin Yankton, (hereinafter “Yankton”) appeals to the 

Eighth Circuit Court of Appeals from his judgment of conviction of Embezzlement 

and Theft from and Indian Tribal Organization, in violation of 18 U.S.C. §§ 1163 

and 2. 

Yankton argues there was insufficient evidence corroborating the facts to 

which he confessed.   

The United States contends the district court properly denied Yankton’s 

Motion for Judgment of Acquittal.  The appeal issue raised by Yankton is 

sufficiently set forth in the parties’ briefs for the Court to determine without 

necessity for oral argument.   
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JURISDICTIONAL STATEMENT 

 This appeal is from the district court’s Judgment in a Criminal Case issued 

by Chief United States District Court Judge Ralph R. Erickson.  Jurisdiction in the 

district court is based upon a federal criminal action pursuant to 18 U.S.C. § 3231.  

 Yankton timely filed a Notice of Appeal on May 7, 2012, from the district 

court’s Judgment in a Criminal Case filed April 24, 2012.  This Court has 

jurisdiction to hear the appeal pursuant to 28 U.S.C. § 1291.   
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STATEMENT OF THE ISSUE 
 
I. THERE WAS MORE THAN SUFFICIENT EVIDENCE TO SUPPORT 

THE JURY’S GUILTY VERDICT 
 
Opper v. United States, 348 U.S. 84 (1954) 
United States v. Kirk, 528 F.3d 1102 (8th Cir. 2008) 
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STATEMENT OF THE CASE 
 

Justin Yankton was indicted by a federal grand jury on March 31, 2011, 

charging him with the offense of Embezzlement and Theft from an Indian Tribal 

Organization.  (DR 7-8)1  The case was tried before a jury in Fargo, North Dakota, 

on January 17, 2012, January 24, 2012, and January 25, 2012.  At the conclusion of 

the United States’ case-in-chief, the district court ruled there was sufficient 

evidence in the record to give rise to a jury question and Yankton’s verbal motion 

for judgment of acquittal was denied.  (TT 243-245)2  The jury returned a verdict 

of guilty on January 25, 2012.  (TT 262-264)  Yankton filed a Motion for 

Judgment of Acquittal on January 30, 2012, asserting insufficient evidence was 

presented to the jury to find him guilty.  (DR 42-45)  The United States responded 

(DR 46-53) and on March 15, 2012, the Motion for Judgment of Acquittal was 

denied.   (DR 54-59)  Yankton was sentenced on April 23, 2012, to a period of two 

years of supervised probation.  (ST 8)3  Judgment was entered on April 24, 2012.  

(DR 60-64)  Yankton timely filed a Notice of Appeal on May 7, 2012.   (DR 65) 

  

                                                           
1 “DR ____” refers to the Designated Record and page number. 
2 “TT ____” refers to the jury trial transcript and page number. 
3 “ST ____” refers to the transcript and page number from the April 23, 2012 
sentencing hearing. 
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STATEMENT OF THE FACTS 
 

During the jury trial, it was established that the Spirit Lake Tribal Council 

submitted grant applications on a yearly basis to obtain federal grant funds for the 

Spirit Lake Tribe’s Low Income Home Energy Assistance Program, (hereinafter 

“LIHEAP”).  (TT 68-69)  Yankton was the Secretary/Treasurer of the Spirit Lake 

Tribal Council for two of the three indicted years in which his household applied 

for and received LIHEAP benefits.  (TT 63, 81, 83-84, 86)  In that capacity, 

Yankton was present at Council meetings where the LIHEAP grant applications 

were discussed and approved.  (TT 65-70, 79-80, 95-96)  In addition, Yankton, 

while serving as Secretary/Treasurer, signed off on two tribal resolutions that were 

required for the tribe to apply for the grant to fund the LIHEAP program.  (TT 81, 

83-84)  Evidence also indicated that income eligibility guidelines were part of the 

grant application as provided to the Tribal Council.  (TT 80)   

During the period charged in the Indictment, October 2009 and continuing to 

March 31, 2011, Yankton lived with Brooke Black (hereinafter “Black”) at 7120 

Crow Hill Road in Fort Totten, North Dakota.  (TT 180, 187, 191)  Black applied 

for LIHEAP assistance during the fiscal years running from October 1 through 

September 30 for 2008-2009, 2009-2010, and 2010-2011 for the residence at 7120 

Crow Hill Road.  (TT 117-118, 120, 135-137, 142-143, 147)  The application 
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process was necessary to determine eligibility for LIHEAP benefits.  (TT 107-108)  

The application requires information as to who lives in the household and 

household income from all sources.  (TT 108-11)  When that information is 

provided, LIHEAP employees utilize an income guideline and a matrix to 

determine the amount of benefit, if any, the household is eligible to receive.  (TT 

112-113, 122-124, 131-135)  Yankton’s status as a household member and his 

income were left off of all of the LIHEAP applications during these three years.  

(TT 147-149)  Had Yankton and his income been included in the application, the 

household would have been over the income guidelines and ineligible for LIHEAP 

benefits during the three years included in the Indictment.  (TT 150)   

Because the required information was absent from the applications, the 

household was determined eligible during these three years.  (TT 117, 139-140, 

146)  The household then received propane deliveries during this period on nine 

occasions from Sioux Per Propane.  (TT 182-191)  The propane delivered on all of 

those occasions was billed by Sioux Per Propane to LIHEAP.  (TT 186-192, 201-

204)  All of the deliveries were paid for by the LIHEAP program.  (TT 204) 

Special Agent Aaron Kellerman with the Federal Bureau of Investigation 

(hereinafter “FBI”) received information that Yankton’s household was receiving 

LIHEAP benefits.  (TT 214)  Yankton told Agent Kellerman and Special Agent 
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Brian Cima, also with the FBI, that he lived at 7120 Crow Hill Road.  (TT 215, 

240)  Yankton admitted to the agents that he knew the household was receiving 

LIHEAP benefits.  (TT 215, 240)  Yankton told the agents that he had talked to 

both the LIHEAP office and Sioux Per Propane regarding propane refills under 

Black’s name.  (TT 215)  Yankton admitted to telling Black to apply for LIHEAP 

benefits.  (TT 240) 

During a subsequent interview, Yankton admitted he knew what LIHEAP 

was, but not specifically what the eligibility requirements were.  (TT 216)  He also 

did not think that someone with his income would qualify.  (TT 216)  Yankton also 

admitted he knew Black had applied, but Yankton had not reviewed the 

applications.  (TT 216)  Yankton admitted to being in a relationship with Black 

since 2007, and further admitted he had been living with Black at 7120 Crow Hill 

Road since 2007.  (TT 218)  Yankton acknowledged that his income was roughly 

$80,000 per year.  (TT 218)   
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SUMMARY OF THE ARGUMENT 
 

 Yankton argues that his confession to certain facts is without sufficient 

corroboration to sustain the guilty verdict.  He appears to concede that if 

sufficiently supported, the evidence in the trial merits a guilty verdict.  The 

evidence in the trial was substantial and supported the verdict.  This Court on 

review must determine whether the evidence, viewed in the light most favorable to 

the government, is such that a reasonably minded jury must have reasonable doubt 

as to the existence of any essential elements of the crime charged.   

 When a confession is obtained in a case where there is no tangible evidence 

of a crime, independent corroborating evidence is needed to establish the 

trustworthiness of the confession.  Here, Yankton’s knowledge is shown through 

his admissions.  Each admission by Yankton was corroborated by witness 

testimony or trial exhibits, or was a fact the jury could infer was truthful based on 

the evidence presented.  The evidence in this case allowed the jury to make 

inferences that Yankton’s admissions were in fact true.  As such, there was 

sufficient evidence to sustain the verdict.  
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ARGUMENT 
 

 Yankton appears to concede that if there is corroborating evidence of his 

confession, the evidence is sufficient to uphold his guilty verdict.  There is ample 

evidence to support Yankton’s confession of the following facts to FBI agents: 

1. Yankton admitted that Black told him she was going to apply; 

2. Yankton admitted he told Black to fill out the application; 

3. Yankton admitted he knew Black had in fact submitted the applications, 

but that he had not reviewed them; and  

4. Yankton admitted he knew they were receiving LIHEAP propane 

deliveries at the residence.  

(Appellant’s Brief  7-8)   

 Yankton failed to note in his brief that this issue was raised before the 

District Court in his Motion for Judgment of Acquittal.  (DR-42-45)  The United 

States opposed the motion.  (DR 46-53)  The District Court considered the 

arguments and denied the motion.  (DR-54-59)  

 Nonetheless, Yankton contends there was insufficient evidence to 

corroborate the facts to which he confessed as set forth in the testimony of FBI 

agents.  To the contrary, the evidence presented at trial provided sufficient 
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evidence corroborating the confession, and, therefore, sufficient evidence to 

sustain the jury’s verdict.  Consequently, the jury verdict should not be overturned. 

I. THERE WAS MORE THAN SUFFICIENT EVIDENCE TO 
SUPPORT THE JURY’S GUILTY VERDICT 
 

 A.  Standard of Review 

 This Court has previously stated: 
 

In considering a motion for judgment of acquittal, a district court has “‘very 
limited latitude.’” United States v. Pardue, 983 F.2d 843-847 (8th 
Cir.)(quoting United States v. Jewell, 893 F.2d 193, 194 (8th Cir. 1990)), 
cert. denied, ___ U.S. ___, 113  S.Ct. 3043, 125 L.Ed. 2d 728 (1993).  The 
court cannot weigh the evidence or assess the credibility of witnesses.  Id. 
Rather, it must determine whether “‘the evidence, viewed in the light most 
favorable to the government, is such that a reasonably minded jury must 
have a reasonable doubt as to the existence of any essential elements of the 
crime charged.’” Id. (quoting United States v. Mundt, 846 F.2d 1157, 1158 
(8th Cir. 1988)). 

 
United States v. Robbins, 21 F.3d 297, 298-99 (8th Cir. 1994). 

 In reviewing a claim of insufficiency of the evidence, this Court views the 

evidence in the light most favorable to the government and sustains the verdict if it 

is supported by substantial evidence.  United States v. Brown, 921 F.2d 785, 791 

(8th Cir. 1990) (citing United States v. Marin-Cifuentes, 866 F.2d 988, 992 (8th 

Cir. 1989); Glasser v. United States, 315 U.S. 60, 80 (1942)).  The government 

must be given the benefit of all inferences that may logically be drawn from the 

evidence.  Brown, 921 F.2d at 791 (citing Marin-Cifuentes, 866 F.2d at 992).  It is 
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not necessary that the evidence exclude every reasonable hypothesis except guilt; 

instead, the evidence is sufficient if it will convince a trier of fact beyond a 

reasonable doubt that the defendant is guilty.  Id. The district court may not 

substitute its own subjective interpretation of the evidence for that of the jury. 

 B.  Substantial independent evidence corroborates Yankton’s confession 

 Yankton bases his appeal on Opper v. United States, 348 U.S. 84 (1954), 

and United States v. Kirk, 528 F.3d 1102 (8th Cir. 2008), asserting the United 

States has failed to provide sufficient corroborative evidence of his confessions for 

the jury to conclude he had knowledge necessary to a finding of guilt.  The Court 

in Kirk in deciding this issue first went through the same analysis of the standards 

for a motion of acquittal as have been set forth above.  Id. at 1111.  It was also 

noted that the “rule that an uncorroborated confession cannot, on its own, support a 

criminal conviction has its roots in a healthy skepticism of the accuracy of 

confessions.”  Id.  However, the Court went on to note that in cases where there is 

no tangible evidence of the crime: 

But where, as here, there is no tangible evidence of the crime confessed, the 
Government must introduce substantial independent evidence establishing 
the reliability or trustworthiness of the defendant’s statement (citations 
omitted).  One way in which the Government may establish a confession’s 
trustworthiness is to offer “independent evidence” that bolsters the accuracy 
of the “confession itself,” thereby proving the offense “through the 
statements of the accused (citations omitted).”  This corroborating evidence 
need not be sufficient, on its own, to establish the body of the offense 
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beyond a reasonable doubt, or even by a preponderance of the evidence 
(citations omitted).  Rather, corroborative evidence is sufficient if it “merely 
fortifies the truth of the confession without independently establishing the 
crime charged (citation omitted).”  The Government thus bears the burden of 
offering enough evidence in support of the essential facts of a confession to 
support a jury’s inference of their truth (citations omitted). 
 

Id. at 1111-12.   
 
It is permissible for a jury to infer a defendant’s statement is true based upon 

circumstantial evidence.  Id. at 1112. 

 In applying these standards to the present case, it is clear that the facts to 

which Yankton confessed were corroborated by sufficient independent evidence to 

establish his knowledge of the offense.  The facts to which Yankton admitted to 

law enforcement establish all of the elements of the offense.  Specifically, Yankton 

admitted that the household received LIHEAP benefits based upon applications for 

which they would not have been eligible had his income and household status been 

included.     

 It is important to note with regard to the “knowledge” issue, as stated by the 

District Court in its Order Denying Motion for Judgment of Acquittal:  

“ . . .  [T]hat there is rarely direct evidence of a defendant’s knowledge.  
This is ‘[b]ecause knowledge in the mind of another is a subjective thing . . . 
not always capable of proof by positive or direct evidence’ and thus 
‘circumstantial evidence may be relied upon in determining whether the  
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requisite mental condition existed.  United States v. Armstrong, 16 F.3d 289, 
292 (8th Cir. 1994).  
 

(DR-57)   
 
 Contrary to Yankton’s argument, the challenged statements were 

corroborated through other evidence in the trial that supported the essential facts of 

the confession allowing the jury to make inferences as to the truth of the 

confession.  Testimony at trial from Russell Wallace and LaVonne Alberts, in 

addition to the statements attributed to Yankton, confirmed that Yankton and Black 

resided at 7120 Crow Hill Road in Fort Totten, North Dakota, at the relevant time 

when propane was delivered to the residence and paid for through the LIHEAP 

program.  (TT-147, 180-81, 187, 191)  Yankton, at trial and on appeal, has 

conceded this fact.  (Appellant’s Brief at 7) 

 Further, uncontradicted testimony from Russell Wallace indicated that he 

delivered propane to the house at 7120 Crow Hill Road in Fort Totten where Black 

and Yankton lived.  (TT 180, 191)  Specifically, when asked about deliveries to 

Yankton’s residence and Black’s residence, Wallace stated “[i]t’s the same as far 

as I know.”  (TT 180, 191)  In this appeal, Yankton states that Wallace never 

testified he saw Yankton at the house during deliveries.  (Appellant’s Brief at 7)  

However, when asked where he delivered the propane, Wallace testified “[s]ame 

house, to Brooke’s house . . . I see people there.  I see both but I – it’s in Brooke’s 
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name so I assume it’s her house.”  (TT 187)  A jury could reasonably infer from 

that testimony that Wallace meant Black and Yankton when he stated “I see both.”  

In addition to information regarding Yankton’s residence, Wallace testified to nine 

occasions when he delivered propane to Black’s residence, and provided the 

invoices (Exhibits 14-22) to confirm the dates, amounts of fuel, cost, and who paid.  

(TT 182, 184-191)  All of this information supports the inference that an 

application for LIHEAP benefits was submitted, eligibility was determined, and 

the propane was delivered to the home shared by Black and Yankton.  Had that 

process not been undertaken, the propane would not have been delivered as 

Wallace testified.   

 Edith Wallace testified that she is the bookkeeper for Sioux Per Propane.  

(TT 196)  She testified that as part of her duties she billed LIHEAP for each of the 

deliveries to the Black/Yankton residence, and that LIHEAP paid each one, as 

reflected in the billing statement introduced by her at trial.  (Exhibit 23) (TT 200-

204)  The testimony of Edith Wallace corroborates the fact that the household 

received propane and it was paid for by LIHEAP.   

 It was also established at trial that Yankton was the Secretary/Treasurer of 

the Spirit Lake Tribal Council during two of the three years included in the 

Indictment.  (TT 63, 81, 83-84, 86)  In that position, Yankton was present during 
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tribal council discussions of the LIHEAP grant application process.  (TT 65-70, 

79-80, 95-96)  In addition, Yankton signed off on two tribal resolutions that were 

required for the tribe to apply for the grant to fund the LIHEAP program while 

serving as Secretary/Treasurer.  (TT 81, 83-84)  Evidence also indicated that 

income eligibility guidelines were part of the grant application as provided to the 

Tribal Council.  (TT 80)  This evidence corroborates the knowledge Yankton had 

of the program and that it was intended to benefit low income households on the 

reservation.  Further, it supports an inference that he knew an application needed to 

be filed and income guidelines had to be met to establish participant eligibility. 

 Evidence presented at trial through testimony of LaVonne Alberts from the 

LIHEAP office also was uncontroverted that Black applied for LIHEAP benefits, 

which failed to include Yankton as a household member, or his income.  (TT-147-

149; Exhibits 5, 6, 7 (with sub-parts))  This evidence corroborates the fact the 

household was the subject of an application for LIHEAP benefits, which is 

consistent with Yankton’s acknowledgments that Black told him she was going to 

apply, that Yankton had told her to do so, and that Black had in fact applied, but 

Yankton had not reviewed the application.  This evidence is also consistent with 

Yankton’s statement to agents that he knew their household received propane paid 

for through LIHEAP. 
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 Walt Hollifield, the Chief Financial Officer for the tribe, also testified.  He 

produced the W-2’s for Black and Yankton for the years 2008 through 2010.  (TT 

172-176)  These documents established the household income for Black and 

Yankton during the time period in the Indictment.  When the income evidence was 

viewed in conjunction with the testimony of LaVonne Alberts from the LIHEAP 

office regarding eligibility criteria and Black’s applications, it was uncontroverted 

that the inclusion of Yankton and his income into the household would have made 

their household ineligible to receive these benefits.  (TT-150)  This evidence 

confirmed the statements of Yankton as to his income and that the household likely 

would not have been eligible for LIHEAP benefits had he and his income been 

included in the applications.  

 The evidence presented in trial showed Yankton made inculpatory 

statements that were either directly corroborated by witness testimony or exhibits 

offered at trial, or were supported by sufficient independent facts from which a 

jury could make a reasonable inference surrounding the truth of defendant’s 

statements that he knew Black applied for LIHEAP benefits, their household did 

not qualify as low income, and yet they received LIHEAP benefits. 
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CONCLUSION 
 

The evidence presented at trial was sufficient and corroborated the statement 

Yankton made to FBI agents.  The jury verdict and denial of Yankton’s Motion for 

Judgment of Acquittal should be affirmed. 

Dated this 7th day of September 2012. 

TIMOTHY Q. PURDON 
United States Attorney 

 
 

By: /s/ Janice M. Morley by Brett M. Shasky 
JANICE M. MORLEY 
Assistant United States Attorney 
Quentin N. Burdick United States Courthouse 
655 First Avenue North - Suite 250 
Fargo, ND  58102-4932 
(701) 297-7400 
N.D. Bar Board ID No. 05027 
Jan.Morley@usdoj.gov 
Attorney for United States 
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