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INTRODUCTION 
 

 The Tribe’s principal arguments are predicated on false factual 

premises.  There is no record support for the Tribe’s claim that 

Connecticut’s personal property tax economically burdens the Tribe.  

The evidence from the slot machine vendors is that the tax is never 

passed on to casinos—either directly or indirectly through lease rates.  

The Tribe’s claim to the contrary is false.  The lack of an economic effect 

on the Tribe is fatal to its claims of standing, interference with tribal 

sovereignty and that a preemption balancing test weighs in its favor. 

 There is also no evidence in this case of any federal oversight or 

regulation of the vendors or their lease transactions.  The only 

regulation of the vendors is exercised by the State.  In the absence of 

conflicting federal regulation, there is no reasonable claim of 

preemption of state law.  And in the presence of valid state regulation of 

the vendors, there is no reasonable claim that any federal scheme 

effects total or field preemption.  Consequently, there is no possibility 

on the facts of this case that federal law preempts the tax. 
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ARGUMENT 
 

I. The Tribe Lacks Standing to Maintain This Action 

A. The tax has no economic consequence to the Tribe in  
  the ordinary course 

 The Tribe cannot dispute that WMS and AC Coin in the ordinary 

course of business never pass on the cost of personal property taxes to 

any of the casinos to which they lease gaming machines, either directly 

by requesting reimbursement or indirectly through the rate they charge 

to lease the machines.  JA150-51, ¶¶ 31-35.  See also JA0248 (letter 

from Tribe’s counsel confirming that the Tribe was the only lessee 

reimbursing WMS and AC Coin for any property taxes).1  Nor is there 

any evidence that the Tribe reimburses any of the other seven gaming 

machine vendors whose standard form leases the Tribe requested be 

modified to require the Tribe’s reimbursement for State property taxes.  

See JA148, ¶ 21.  Thus, the only possible claim of an economic effect on 

the Tribe is not caused by the tax itself, but by the Tribe’s election to 

                                      

1 WMS and AC Coin also lease machines to the Mohegan Tribe for use 
at the Mohegan Sun Casino, which is located within the taxing 
jurisdiction of Montville, Connecticut.  Neither vendor has sought or 
received reimbursement for personal property taxes paid to the town of 
Montville.  See JA0150, ¶¶ 31, 33-34; see also JA0248. 
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indemnify through contract a tax obligation that is not imposed in the 

ordinary course by the vendors.   

 The Tribe’s argument that language in the vendors’ standard form 

contracts shifts the property tax to it in the ordinary course is belied by 

the evidence in the record.  Even a casual review of the original lease 

language shows that it does not have the meaning the Tribe wishes to 

ascribe to it.2  Beyond the plain text of the standard form leases, there 

are at least two additional reasons to find that the leases would not 

obligate the Tribe to pay the vendors’ property taxes.  First, the parties’ 

course of conduct demonstrates that the vendors themselves did not 

construe the language cited as imposing an obligation on the Tribe to  

                                      

2 The only reference to taxes in the AC Coin standard form lease prior 
to amendment by the Tribe provided that “[t]axes and any license fees 
applicable to the use and operation of the Game(s) shall be paid by 
Casino.”  JA1764-65, ¶ 16 (emphasis added).  The earliest WMS 
standard form lease that the Tribe has produced provided: “Taxes, 
license and permit fees applicable to the installation or operation of the 
Equipment shall be paid by Casino.”  JA1765-66, ¶ 17 (emphasis 
added).  The State tax is triggered by the presence of the property in the 
taxing jurisdiction for a period of three months or more.  Conn Gen. 
Stat. § 12-43.  It is property tax, not a tax on the use, operation, or 
installation of the games.   
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pay the tax, because in practice the tax was never passed on.  See, e.g., 

Lesage v. JC Penney Co., Inc., No. A-3154-08T2, 2012 WL 1059332, at 

**12-13 (N.J. Super. Ct. App. Div. Mar. 30, 2012) (holding extrinsic 

evidence of parties’ course of dealings relevant to interpretation of 

contract); Putman v. Vill. of Bensenville, 786 N.E.2d 203, 211 (Ill. App. 

Ct. 2003) (“In interpreting a contract, it is axiomatic that the primary 

goal is to give effect to the intent of the parties.”).3  Second, had the 

standard form leases required the Tribe to reimburse the vendors, the 

Tribe would have had no reason to revise the leases of at least nine 

vendors of gaming equipment (including WMS and AC Coin) to require 

the Tribe to indemnify them for their taxes.  JA148, ¶ 21.  The 

obligation of the Tribe to pay the vendors’ property taxes comes from 

the Tribe’s amendments to these leases and not from the standard lease 

provisions themselves.   

 The undisputed record evidence demonstrates that, even after the  

                                      

3 Prior to 2008, the AC Coin leases are governed by New Jersey law. 
Prior to 2005, the WMS leases are governed by Illinois law.  Both sets of 
leases have been revised to be “subject to the laws of the Mashantucket 
Pequot Tribal Nation.”     
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amended language was incorporated, the Tribe still had to solicit its 

own economic harm: prior to its initiation of this litigation, neither 

WMS nor AC Coin ever sought reimbursement.  JA150, ¶¶ 29-31.  It is 

undisputed that, since this litigation began, only AC Coin has requested 

reimbursement—two years after the Tribe’s Complaint was filed and 

only upon the express demand of the Tribe’s counsel.  JA150, ¶ 29; 

JA1772-73, ¶ 40.  Otherwise, AC Coin has not honored the revised 

lease’s language because it continues to file property tax declarations 

and pay the tax to the Town.  JA149, ¶ 28. 

 Contrary to the evidence, the Tribe relies on a claimed expert’s 

opinion that “it is customary in commercial equipment leases for lessees 

to bear the obligation to pay taxes relating to the leased equipment, 

including property taxes” and that the revised indemnification 

provisions in the WMS and AC Coin leases “fall within the range of 

what is customary in the commercial equipment leasing industry and . . 

. are standard practice within that industry.”  JA0559-60, ¶¶ 8, 10.  The 

actual practice of the parties here, however, is to the contrary.   

 The Tribe’s argument that a self-created contractual obligation 

that in the ordinary course it does not fulfill is nonetheless an injury 
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would eviscerate Article III’s requirement that a plaintiff show that it 

has suffered “an ‘injury in fact’ that is (a) concrete and particularized 

and (b) actual or imminent, not conjectural or hypothetical.”  Friends of 

the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180-

81 (2000) (citing Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 

(1992)) (emphasis added).  It also runs contrary to the Federal Rules of 

Evidence, which make expert testimony admissible only if “the expert’s 

. . . specialized knowledge will help the trier of fact to understand the 

evidence or to determine a fact in issue.”  Fed. R. Evid. 702(a) (emphasis 

added).  The Tribe, however, urges the Court to rely on the Tribe’s 

expert’s testimony in lieu of undisputed record evidence about the 

nature and origin of the Tribe’s claimed injury.  Even the district court 

did not rely on that testimony to find standing.  See SA15-17.4   

                                      

4 The Tribe’s assertion that “[t]he district court . . . found that the . .  . 
tax inflicts . . . injur[y] on the Tribe . . . [by] impos[ing] a direct economic 
injury . . . due to the standard and customary provisions in the Tribe’s leases 
that require the Tribe to pay any taxes, as well as costs incurred by the 
Vendors in . . . litigation,” Tribe’s Br. 28-29, is simply not true.  The district 
court found standing based on alleged injury to the Tribe’s interest in self-
government and imagined threats to its sovereignty.  For the reasons 
discussed in the Town’s opening brief, and in the section that follows 
infra, those findings were also without legal basis.    
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 The Tribe also argues that the mere existence of indemnification 

language in the leases “is itself sufficient to establish standing.”  Tribe’s 

Br. 32.  The Tribe cites on Central Arizona Water Conservation District 

v. United States EPA, 990 F.2d 1531 (9th Cir. 1993), as well as White 

Mountain Apache Tribe v. Bracker, 448 U.S. 136 (1980), and Ramah 

Navajo School Board, Inc. v. Bureau of Revenue, 458 U.S. 832 (1982), 

which the Tribe argues involved “similar contractual terms.”  Tribe’s Br. 

33, 34 n.11.  But none of these cases stands for the proposition that a 

party can create an injury in fact, “caused” through their affirmative 

decision to indemnify business associates for expenses they incurred for 

years, but for which they had never before sought reimbursement.  Nor 

is there record evidence to support the Tribe’s claim that the vendors 

required that the Tribe modify the leases to include the current 

indemnity language, or lose the vendors’ business.  See id. at 33 n.9.  To 

the contrary, the undisputed evidence is that the Tribe initiated and 

requested the amendments, while requesting that AC Coin and WMS 

stop paying the property tax.  JA146-48, ¶¶ 17-21; JA1687, ¶ 18; 

JA1690-91, ¶¶ 30-32.  The Tribe’s unsupported assertion that it was 

forced into a “lesser of two evils” situation is baseless.   
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 The district court was correct not to credit the Tribe’s argument 

that it has standing based on its funding of litigation related to the 

Town’s taxation of the vendors.  The Tribe relies on Nnebe v. Daus, 644 

F.3d 147 (2d Cir. 2011), to support its argument that funds it has 

expended “to challenge the legality of the tax . . . [and] to reimburse the 

Vendors for their efforts to challenge the tax” constitute an injury for 

the purposes of Article III standing.  Tribe’s Br. 29.  See also id at 29-30, 

32.  Nnebe undermines rather than supports the Tribe’s argument.  

There, the New York Taxi Workers Alliance (“NYTWA”) brought a class 

action under 42 U.S.C. § 1983 on behalf of its taxi driver membership, 

and the court found that it had organizational standing to sue on its 

own behalf based on its expenditure of resources in defense of members 

arrested on criminal charges and subjected to automatic and routine 

suspension of their taxi licenses.  644 F.3d at 150, 156-57.  

 The circumstances here are inapposite to Nnebe.  This case does 

not involve organizational standing, and the Tribe has expended 

nothing to defend its members.  The expenditures that the Tribe claims 

gives rise to its standing were made on behalf of non-member third 

parties and as a result of contractual terms that (a) the Tribe requested 
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be included in the leases, and which (b) it is undisputed have never been 

enforced outside of the Tribe’s demand that the third parties enforce 

them.   

 Furthermore, Nnebe distinguishes cases in other Circuits that 

“were largely concerned with the capacity of organizations to 

‘manufacture’ standing by bringing a suit.”  Id. at 157 (citing cases).  

Nnebe, “by contrast,” the Court found, “is not an instance of 

‘manufactured’ litigation,” because the NYTWA, “far from trolling for 

grounds to litigate, has allocated resources to assist drivers only when 

another party—the City—has initiated proceedings against one of its 

members.”  Id. at 157-58 (emphasis added).  The Tribe, by contrast, 

requested that the vendors revise their leases to include the current 

indemnity provisions and then sued the Town based on the obligation 

the Tribe added to the lease.  JA146-48, ¶¶ 17-21; JA1687, ¶ 18; 

JA1690-91, ¶¶ 30-32.  Any costs that the Tribe incurred in “defense” of 

the vendors in the State proceedings, or in this litigation, were of the 

Tribe’s own making.    

 Finally, the Tribe’s argument that it has standing based on 

litigation costs do not support standing for another reason.  The Tribe 
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relies on a declaration that fails to identify when the Tribe incurred 

these costs.  See Tribe’s Br. 32 (citing JA1713-14, ¶¶ 3-4).  The State 

case was filed in June 2008—almost two years after the Tribe filed its 

Complaint.  JA0553.  Similarly, the declaration states that the Tribe’s 

representation of the vendors in connection with subpoenas issued in 

this litigation began on March 3, 2009.  JA1714, ¶ 4.  Such expenditures 

cannot support standing, because “[t]he existence of federal jurisdiction 

ordinarily depends on the facts as they exist when the complaint is 

filed,” not facts that come into being years later.  Newman-Green, Inc. v. 

Alfonzo-Larrain, 490 U.S. 826, 830 (1989); see also Lujan, 504 U.S. at 

571 n.5.   

B. There was and is no threat to the Tribe’s autonomy    

 The Connecticut statutes authorize a secured party to take 

possession of collateral property only “on a debtor’s premises.”  Conn. 

Gen. Stat. § 42-a-609(a) (emphasis added).  Although the Town makes 

this argument in its Opening Brief, see Town’s Br. 31-32, the Tribe 

ignores it, claiming instead that “Connecticut tax law allows a town in 

the face of unpaid property taxes to enter the location where the personal 

property is located and seize that personal property.”  Tribe’s Br. 30 

Case: 12-1727     Document: 104-1     Page: 16      11/26/2012      777516      41



 

 
 11

(emphasis added).  The text of the statute refutes this argument, and no 

provision that the Tribe cites support its claim.  See id. (citing Conn. 

Gen. Stat. §§ 12-155, 12-195b, 12-195e).   

 The Tribe admits that the vendors “have no ‘store’ or premises’ on 

the Reservation.”  Id. at 45 n.15.  Applying the plain language of the 

statute, the Tribe’s argument—and the district court’s conclusion that 

the Tribe faced “an imminent threat to its autonomy within its physical 

boundaries” because the State statutes “confer upon the Town the right 

to enter the Reservation to take possession of the games,” SA16-17—is 

without legal or factual basis.5  

C. The Tribe’s abstract interest in sovereignty and self-
governance cannot support standing 

 The Tribe does not dispute that (a) in taxing non-Indian property, 

the Town has no communications or interaction with the Tribe or its  

                                      

5 The Tribe also inaccurately asserts that the Town has not previously 
argued that it would be illegal for it to enter the Reservation to enforce 
the tax.  Tribe’s Br. 30.  The Tribe ignores the Town’s plain statement 
at summary judgment in the district court.  See Town’s Reply In 
Support of Summ. J. Mot. 10 (Dist. Ct. Dkt. No. 270) [filed under seal] 
“The ‘reservation invasion’ theory has no basis, and would, in fact, be 
illegal.”).   
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Gaming Enterprise; (b) the imposition of the tax on the third-party 

vendors has no impact on tribal members or the manner in which the 

Tribe may govern them; and (c) the imposition of the tax does not 

interfere with any “traditional government function” of the Tribe.   

 The Tribe claims standing based on imagined threats to its 

sovereignty, and it mischaracterizes Confederated Salish & Kootenai 

Tribes of Flathead Reservation v. Moe, 425 U.S. 463, 468 n.7 (1976), 

claiming that there the Supreme Court “confirmed” that a Tribe has 

standing “to challenge a state’s imposition of personal property and 

other state taxes on . . . third-party customers of tribal members on the 

reservation.”  Tribe’s Br. 31 (emphasis added).  But Moe held no such 

thing.   

 Moe considered the permissibility of two separate taxing schemes.  

The first tax scheme involved a tax on the personal property of tribal 

members residing on reservation and maintaining property there, a fact 

pattern readily distinguishable from the facts in this case.  See 425 U.S. 

at 468-69 (discussing challenge to “statutory scheme for assessment and 

collection of personal property taxes . . . on motor vehicles owned by 

tribal members residing on the reservation”) (emphasis added); see also  
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id. at 480-81.  Yet, the Tribe relies on a footnote that relates to this 

taxation scheme only, id. at 468 n.7, which is clearly inapplicable here.  

 The second scheme Moe addressed was a state sales taxes 

assessed on non-Indians in transactions on reservation with an Indian 

retailer, and a state law requiring the Indian trader to collect the sales 

tax for remission to the State.  Id. at 483.  The tribe had argued that 

tribal members could not be required to pre-collect the tax for on-

reservation sales to non-Indians.  Id. at 481-82.  The tribe plainly had 

standing to challenge the pre-collection scheme because it directly taxed 

Indian and non-Indian purchasers of cigarettes, and significantly 

imposed requirements on Indian retailers to affirmatively assist in the 

state’s enforcement of its tax laws by pre-collecting the tax.   

 Both tax schemes considered in Moe are plainly distinguishable 

from the issues here.  The Town does not assess the property tax 

against tribal members living on the Tribe’s reservation—the tax is 
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assessed only on non-Indians.   Second, the property tax regime does 

not impose any obligations on the Tribe or any of the Tribe’s members.6   

 All of the other cases relied upon by the Tribe similarly involved 

either direct taxation of—or taxation schemes that impose a direct 

burden on—tribal members.  See Wash. v. Confederated Tribes of 

Colville Indian Reservation v. United States, 447 U.S. 134, 151 (1980) 

(explaining taxing scheme imposes requirements on Indian retailer); 

Lac du Flambeau Band of Lake Superior Chippewa Indians v. Zeuske, 

145 F. Supp. 2d 969, 970-71 (W.D. Wis. 2000) (explaining tribe sued to 

enjoin state from taxing income of tribal members living on the 

reservation); Osage Nation v. Okla. ex rel. Okla. Tax Comm’n, 597 F. 

Supp. 2d 1250, 1253 (N.D. Okla. 2009) (involving income tax on tribal 

member living and working within Indian Country). 

                                      

6 Moe rejected the argument that requiring “the Indian tribal seller [to] 
collect a tax validly imposed on non-Indians . . . frustrates tribal self-
government.”  Id. at 483.  If a law requiring that a Tribe affirmatively 
act to assist the State in the collection of taxes of third parties does not 
infringe upon tribal sovereignty, then the Town’s assessment of the 
property tax on the vendors—which requires no action by the Tribe—
cannot reasonably constitute an injury to the Tribe’s sovereignty. 
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 Finally, the Tribe’s reliance on Washington v. Confederated Tribes 

of the Colville Reservation for standing is misplaced.  See Tribe’s Br. 31.  

Colville does not address standing, but rather held that concurrent 

taxation by a tribe and a state does not defeat the legitimacy of the 

taxation.  The State’s taxation of the vendors has no effect on the 

Tribe’s powers of taxation.  447 U.S. at 184 n.9.  Put simply, Colville 

does not support the argument that the State’s tax on non-Indians with 

whom the Tribe does business interferes with the Tribe’s sovereign 

right to assess its own taxes.   

II. The Indian Trader Statutes Do Not Preempt    
 Application of The Tax 

 
 Both Warren Trading Post Co. v. Arizona State Tax Commission, 

380 U.S. 685, 685-86 (1965), and Department of Taxation & Finance of 

New York v. Milhelm Attea & Bros., Inc., 512 U.S. 61, 67-68 (1994), 

involved taxation of entities licensed by the federal government to do 

business with tribes.  In Central Machinery Co. v. Arizona State Tax 

Commission, 448 U.S. 160 (1980), the entity doing business with the 

Tribe was not licensed as an Indian trader, but the Court repeatedly 

emphasized that the transaction at issue was subject to “comprehensive 
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federal regulation,” including ultimate approval by the Bureau of 

Indian Affairs (“BIA”).  Id. at 165 n.4.  See also id. at 161.  The Tribe 

insists, and the district court found, that the vendors—who are neither 

licensed nor subject to any federal oversight—are nonetheless immune 

from State taxation under the Indian Trader Statutes, 25 U.S.C. §§ 261-

64.   

 This position must be rejected for several reasons.  First, it is 

based on an unsustainable reading of Supreme Court precedent.  The 

Tribe ignores both the Court’s repeated emphasis on federal regulation 

of the transaction at issue in Central Machinery, and its caution in 

Milhelm Attea against an overly broad reading of its precedent.  See 

Cent. Mach., 448 U.S. at 161, 165 n.4; Milhelm Attea, 512 U.S. at 71.  

The Tribe argues that, after Central Machinery, context doesn’t 

matter—anyone who does business with a Tribe on a reservation is 

exempt from state tax.  Tribe’s Br. 45 n.14. 

 The Tribe’s argument is not only contrary to the emphasis on the 

facts in Central Machinery, it was rejected by the Court in Milhelm 

Attea.   512 U.S. at 73 (rejecting “‘rigid rule[s]’ or . . . ‘mechanical or 

absolute conceptions of state or tribal sovereignty’” in favor of a 
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“‘particularized inquiry into . . . the specific context’”) (quoting Bracker, 

448 U.S. at 142).  The Tribe’s position is also contrary to Cotton 

Petroleum Corp. v. New Mexico, which held that “[u]nder current 

doctrine . . . a State can impose a nondiscriminatory tax on private 

parties with whom . . . an Indian tribe does business, even though the 

financial burden of the tax may fall on the . . . tribe.”  490 U.S. 163, 175 

(1989). 

 Finally, the Tribe’s position is based on a mischaracterization of 

the tax itself.  The Tribe argues that, “Warren Trading, Central 

Machinery, and Milhelm state . . . that ‘a tax directly imposed upon 

Indian traders for trading with Indians’ is preempted.”  Tribe’s Br. 48 

(emphasis added).  See also id. at 42 (arguing that “the Town is 

attempting to impose a tax on [the vendors] for doing business with 

[the] Tribe”).  But the property tax is not a tax imposed upon the 

vendors for doing business with the Tribe.  The tax is imposed based on 

the vendors’ ownership of gaming machines that they elect to lease 

rather than sell to realize higher profits.  It is not triggered by an 

activity or transaction that takes place on the reservation, nor it is 
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calculated based on revenues generated by gaming or imposed on the 

business of gaming. 

 Nor do other cases cited by the Tribe support its interpretation of 

the Court’s Indian Trader jurisprudence.  Ashcroft v. United States 

Department of the Interior, 679 F.2d 196, 198 (9th Cir. 1982), for 

example, found only that the BIA’s conclusion that brick-and-mortar 

businesses located on fee land within an Indian reservation are subject 

to the regulations enacted pursuant to the Indian Trader Statutes was 

a reasonable interpretation of those regulations.  United States ex rel. 

Hall v. Tribal Development Corp., 49 F.3d 1208, 1211-12 (7th Cir. 1995), 

did not interpret or apply the Indian Trader Statutes.  And the decision 

in United States ex rel. Hornell v. One 1976 Chevrolet Station Wagon, 

585 F.2d 978 (10th Cir. 1978), predates Central Machinery and Milhelm 

Attea, and its expansive application of the Indian Trader Statutes is at 

odds with the limiting language in those cases.   

 Moreover, if these vendors were subject to the Indian Trader 

Statutes, the vendors would be liable for sanctions for engaging in 

trading without a license.  See id. at 980-81; 25 U.S.C. § 264.  The Tribe 

insists that the vendors satisfy the Act’s licensing requirement based on  
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the Tribe’s approval of them, but the Tribe defers to the State’s 

determination that the vendors need not separately register in both 

their home state and Connecticut.  Tribe’s Br. 44 (citing JA1878).7  

There is no legal support for this incredible claim.  Nothing in the 

Indian Trader Statutes authorize the Tribe to license traders. That duty 

is assigned to the Commissioner of Indian Affairs.  See 25 U.S.C. § 262.  

The suggestion that tribes can assume the Commissioner’s authority is 

absurd; such an interpretation would be contrary to the very purpose of 

the Indian Trader Statutes of protecting Indians from being exploited in 

their business dealings by requiring federal oversight.  See, e.g., Cent.  

                                      

7 Although the Tribe claims that the vendors are “licensed to do 
business on the reservation,” id., the declaration that the Tribe cites in 
support provides only that the Tribe permits vendors to do business 
based on the State’s background check of the vendors.  JA1878, ¶ 3.  
The only exhibits attached to the declaration cited by the Tribe are 
letters to WMS and AC Coin from the State, advising the vendors that 
the State recognizes the vendors as gaming service enterprises 
registered in their home states and therefore does not require the 
company to “register as a gaming service enterprise in Connecticut.”  
JA1882-92.   
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Mach., 448 U.S. at 165; Ashcroft, 679 F.2d at 198.8  Since the vendors 

are not licensed or regulated, there is no conflict with the state tax that 

might serve as the basis for federal preemption.  And because the State 

regulates the vendors and the lease transactions, total or field 

preemption is not plausible.  

III. IGRA Does Not Preempt Application of The Tax 

 IGRA, like the Indian Trader Statutes, cannot preempt state law 

in the absence of any federal regulation of the vendors of the lease 

transactions at issue here.  Courts have consistently held that the 

preemptive effect of IGRA is narrow, reaching only activities that affect 

                                      

8 United States ex rel. Keith v. Sioux Nation Shopping Center, 634 F.2d 
401 (8th Cir. 1980), is distinguishable, predates the Supreme Court 
cases in this area and is not helpful to the Tribe.  First, the case did not 
involve gaming.  As the State points out in its opening brief, there is a 
strong argument that gaming equipment vendors could never be 
licensed Indian traders because the Indian trader regulations “strictly 
prohibit[]” “[g]ambling . . . in any way whatever . . . in any licensed 
trader’s store or on the premises.”  25 C.F.R. § 140.21.  Second, Sioux 
Nation cited evidence that “disclose[d] that the Government has failed 
to make available a federal license to traders.”  634 F.2d at 403 n.8.  No 
similar evidence has been introduced in this litigation.  Finally, the 
court was careful to “limit [its] holding to the particular facts of this 
case.”  Id. The opinion does not stand for the proposition that anyone 
that the Tribe decides to “license” orally is both subject to and has 
satisfied the Indian Trader Statute regulations.   
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or interfere with the “governance” of gaming.  See, e.g., Casino Res. 

Corp. v. Harrah’s Entm ‘t, Inc., 243 F.3d 435, 440-41 (8th Cir. 2001) 

(finding state law claims that do not infringe on a tribe’s governance of 

gaming activities are not subject to complete preemption); Confederated 

Tribes of Siletz Indians of Or. v. Oregon, 143 F.3d 481, 487 (9th Cir. 

1998) (finding state records laws not preempted by IGRA because they 

“do not seek to usurp tribal control over gaming” or “threaten to 

undercut federal authority over Indian gaming”); Muhammad v. 

Comanche Nation Casino, 742 F. Supp. 2d 1268,1275 n.6 (W.D. Okla. 

2010) (“As to IGRA, only those causes of action that would interfere 

with a tribe’s ability to govern gaming fall within IGRA’s complete 

preemption of state law.”) (internal quotation marks and citation 

omitted); Kersten v. Harrah’s Casino-Valley Ctr., No. 07-CV-0l03, 2007 

WL 951342, at *2 (S.D. Cal. Feb. 27, 2007) (“[T]he scope of the IGRA’s 

complete preemption is limited to any claim which would directly affect 

or interfere with a tribe’s ability to conduct its own [gaming] license 

process.”) (alteration in original) (internal quotation marks and citation 

omitted).   
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 The case upon which the Tribe relies similarly holds that the 

scope of IGRA preemption is limited.  Gaming Corporation of America v. 

Dorsey & Whitney, 88 F.3d 536 (8th Cir. 1996), was brought by two 

gaming management companies against the Dorsey & Whitney law firm 

(“Dorsey”), alleging violations of state and federal law in its 

representation of an Indian tribe.  Id. at 539.  Dorsey had initially 

represented one of the plaintiffs, but ceased after being hired by the 

tribe.  Id.  Both plaintiffs filed applications to the tribe’s gaming 

commission for licenses, but both were denied based on alleged 

improper conduct, under advisement from Dorsey.  Id. at 540.  The 

plaintiffs sued in state court, alleging that Dorsey violated a fiduciary 

duty to one of the plaintiffs as a former client, and unfairly 

implemented the licensing process.  Id.  Dorsey removed the case to 

federal court, arguing that IGRA completely preempted all claims.  Id.  

  The Eighth Circuit addressed the propriety of remand, which 

turned on the preemptive scope of IGRA.  The court held that IGRA 

preempts the field in the “governance of gaming.”  Id. at 548-49.  The 

court concluded that the claims challenging the tribe’s licensing 

decisions were preempted, because they related directly to a “process 
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[that] is required and regulated by IGRA.”  Id. at 549.  “Potentially 

valid claims under state law are those which would not interfere with 

the nation’s governance of gaming.”  Id. at 550.  In other word, “[n]ot 

every contract that is merely peripherally associated with tribal gaming 

is subject to IGRA’s constraints.”  Casino Res. Corp., 243 F.3d at 439.  

See also Trump Hotels & Casino Resorts Dev. Co., LLC v. Roskow, No. 

3:03-CV-1133, 2004 WL 717131, at *2 (D. Conn. Mar. 31, 2004) (“[T]he 

critical issue in . . . preemption analysis is whether resolution of the 

claim would interfere with tribal governance of gaming.”).   

 Fatal to the Tribe’s claim that IGRA preempts the tax is its failure 

to explain how the assessment of a personal property tax on non-Indian 

vendors could possibly affect or interfere with the governance of gaming.    

The Tribe incorrectly insists that IGRA’s preemptive scope is broader 

than the Act, its legislative history, and the case law interpreting it.  

The Tribe argues that because the tax is not expressly provided for in 

the Gaming Procedures, it is preempted.  Tribe’s Br. 51-52.  But the 

omission of the tax would only be relevant if IGRA required that 

personal property taxes assessed on vendors doing business with the 
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Tribe be expressly provided for in the tribal-state compact.  IGRA does 

not. 

 Nothing that the Tribe cites supports such a broad reading.  The 

property taxes are not in the Gaming Procedures because they are 

assessed on non-Indian third parties and have no effect on the 

governance of gaming.  This is not a case like Gaming Corp., where the 

challenge was to a tribal governmental decision made pursuant to 

regulations established under IGRA.  See 88 F.3d at 549 (describing the 

extensive licensing process required and regulated by IGRA).  Not only 

are the leases not subject to federal approval under IGRA, the Act is 

completely silent regarding the relationship between suppliers and 

tribes.  The law does not require their inclusion in the Gaming 

Compact.9  

                                      

9 Unlike property tax, the inclusion in the Procedures of the state liquor 
tax makes sense.  Liquor is regulated under the tribal-state compact 
because it relates to health and safety, which Congress included as a 
concern in IGRA.  See, e.g., 25 U.S.C. § 2710(b)(2)(E).  Furthermore, the 
State requires the Tribe’s assistance in collecting the tax on sales in its 
gaming complexes. See JA1574 (requiring tribal gaming operation to 
“separately account for” and submit taxes on sales of liquor as well as 
maintain “daily and monthly records . . . with respect thereto”). 
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 Moreover, in arguing that the tax is preempted by IGRA, the 

Tribe again mischaracterizes the nature of the tax—alleging that “[t]he 

tax is imposed on an integral part of the Tribe’s gaming operation.”  

Tribe’s Br. 54.  This is simply not true.  As previously discussed, by its 

plain terms, the tax is assessed based on the non-Indian third party 

ownership of the property.  It is not connected to “the Tribe’s gaming 

operation.”  The Tribe’s argument that because “every tax is in some 

measure regulatory,” id., the assessment of the personal property tax on 

the non-Indian third party vendors necessarily “regulates” gaming fails 

for the same reason.10 

 The Tribe also makes the unsupported allegation that “the 

enforcement provisions applicable to the challenged tax statute provides 

[sic] for seizure of property for non-payment,” and that “IGRA precludes 

this severe regulation of how the Tribe is to conduct its gaming  

                                      

10 Not only is there no logical basis for finding that assessment of the 
tax regulates gaming, IGRA requires that, to be preempted, the tax go a 
step further—it must impact the Tribe’s governance of gaming.  
Property tax does not.   
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operation.”  Id.  But, as previously discussed, state property tax has no 

such effect.    

 Finally, the Tribe’s insistence that AC Coin and WMS are 

“engage[ing] in a class III activity” within the meaning of 25 U.S.C. § 

2710(d)(4), is not correct.  The Tribe’s claim that, because the vendors 

lease property that the Tribe uses in a Class III activity, the vendors are 

themselves “engaged in” a Class III activity is a logical fallacy.  See 

Tribe’s Br. 52-53.   The vendors don’t “engage in” gaming at all.  

Furthermore, the fact that licensing of vendors and transport of gaming 

equipment are addressed in the Gaming Procedures does not support 

the Tribe’s assertion that the vendors are “engaging in” Class III 

activity.  Id. at 53.  To the contrary, the IGRA provision upon which the 

Tribe relies sets forth what may be addressed in a gaming compact, and 

is plainly not limited to entities “engaging in” Class III activities.   The 

statute provides that gaming compacts may address “any . . . subjects 

that are directly related to the operation of gaming activities.”  Id. 

(quoting 25 U.S.C. § 2710(d)(3)).  Who the Tribe obtains its gaming 

machines from and how those machines are transported and supplied 
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may be “related” to the operation of gaming activities, but the vendors 

are not “engaging in” Class III activities.   

 Moreover, the vendors are not authorized to engage in class III 

gaming.  The plain language of 25 U.S.C. 2710(d)(2) clearly requires:   

(A) If any Indian tribe proposes to engage in, or to authorize 
any person or entity to engage in, a class III gaming activity 
on Indian lands of the Indian tribe, the governing body of the 
Indian tribe shall adopt and submit to the Chairman an 
ordinance or resolution that meets the requirements of 
subsection (b) of this section. 
* * * 
Upon the approval of such an ordinance or resolution, the 
Chairman shall publish in the Federal Register such 
ordinance or resolution and the order of approval. 

Id. (emphases added).  The Tribe does not dispute that it has never 

submitted, and the NIGC Chairman has never approved, an ordinance 

or resolution authorizing the vendors to engage in Class III gaming.  

Instead the Tribe simply denies, without support, that the ordinance 

approval requirement applies here.  Tribe’s Br. 53, n.17.  The Act, 

however, is unequivocal: a tribe “shall” pass an ordinance and obtain 

the Chairman’s approval if it proposes to authorize any entity to engage 

in a class III gaming activity.      

 In sum, nothing in IGRA regulates these vendors and nothing 

conflicts with the imposition of the tax on the vendors.  The district 
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court’s conclusion that IGRA preempts the tax as applied should be 

reversed.   

IV. The Bracker Balancing Test Cannot Support the District 
 Court’s Conclusion that the Tax is Preempted  

 The Bracker balancing does not apply to the tax in question, 

because that balancing has already been done.  The Supreme Court 

ruled more than a century ago that the economic impact of taxes 

assessed on the property of non-Indians is too attenuated to interfere 

with tribal sovereignty.  Thomas v. Gay, 169 U.S. 264, 273-74 (1898).  

The Court weighed the various interests implicated by the imposition of 

personal property taxes on non-Indians and determined that such taxes 

were permissible.   

 The Tribe argues that Thomas v. Gay is no longer good law, that it 

is an old test that has been superseded by recent cases.  Tribe’s Br. 68-

69.  In fact, the Supreme Court cited Thomas with approval as recently 

as 2006. Wagnon v. Prarie Band Potowatomi Nation, 546 U.S. 95, 110-

11 (2006).  Thomas has not been superseded; it has been reaffirmed.   

 The Tribe’s effort to distinguish this case from the facts in Thomas 

fails.  The Tribe argues that this case is different because it suffers a 

direct economic burden from the tax.  Tribe’s Br. 68.  But as previously 
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discussed, there is no burden on the Tribe beyond the one the Tribe 

sought out.  Likewise, the Tribe’s assertion that the tax “affect[s] . . .  

value generated on the reservation[] by activities in which the Tribes 

have a significant interest,” id. at 70 (internal quotations marks and 

citations omitted), is contrary to the undisputed record in this case.  

Moreover, Thomas concluded that a tax may be permissible even if it 

might affect the value of the lease to the tribe.  169 U.S. at 273.  

 The Tribe’s contrary approach would have the Court disregard 

settled law established by the Supreme Court a century ago and 

followed consistently ever since, see Town’s Br. 64, n.14, in favor of 

substantially expanding the Bracker balancing test to reach taxes the 

Supreme Court found permissible.  But the Tribe’s suggested 

framework would obviate any consideration of the legitimacy of a state 

tax on a non-Indian.  The Tribe’s argument is effectively that – even 

where there is no comprehensive regulation of the particular activity 

(and here, there clearly is not) – IGRA and the Indian Trader Statutes, 

combined with notions of tribal sovereignty, effect a blanket preemption 

of any state tax on non-Indian activities, even apparently those that fall 

outside of the regulatory scope of the statutes at issue.  Tribal 
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sovereignty is not so strong.  Congress’s concern for the economic 

development of tribes and their protection from unscrupulous operators 

of trading posts was not so great as to implicate agreements having 

nothing to do with either.  IGRA’s focus on ensuring the integrity of 

tribal gaming operations and protecting tribes from exploitation by 

gaming operators, and ensuring the public health and safety of casino 

patrons does not expand to agreements that pose no threat to those 

principles either.  Neither statute implicates the contracts with the 

vendors.   

 Indeed, if tribal sovereignty were sufficient to bridge the 

regulatory gap to reach activities completely unregulated by IGRA and 

the Indian Trader Statutes, the rule would effectively be that states 

have no authority to tax any non-Indian conducting business with 

tribes.  Most statutes dealing with Indians focus on protecting tribes 

and encouraging economic development.  The Tribe’s argument proves 

too much – any tax on non-Indians dealing with tribes would be 

preempted.  That is not the rule the Supreme Court has established.  

The Court should reject the Tribe’s argument and the district court’s 

finding to the contrary. 
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 Finally, the Tribe cites to the substantial payments it makes to 

the State annually as a basis for preempting the tax.  See, e.g., Tribe’s 

Br. 1, 5-9.  Those payments are made for the privilege of operating slot 

machines11, which the Tribe was otherwise prohibited from doing, for 

property owned within the state12, and for assessments to cover the 

costs of the extensive state oversight of the Tribe’s gaming operations.13  

The gist of the Tribe’s argument is that, “We pay a lot of money to the 

State, so our vendors should not pay their tax obligations.”  As 

appealing as that argument may sound to anyone paying a lot of taxes, 

it is obviously not the law. 

                                      

11  By agreement with the State, the Tribe pays 25% of the gross 
operating revenues from its video facsimile games to the State in 
exchange for the privilege of operating slot machines.  JA1763-64, ¶ 14.  
Without such agreement, the Tribe could not operate slot machines at 
all, and thus would not have enjoyed its 75% share of the revenues, 
amounting to billions of dollars.  See id. (listing 25% of the Tribe’s video 
facsimile gaming revenues from 2003 through 2011).   
12 The Tribe is the largest owner of land located in the town but off the 
reservation, and unsurprisingly, it pays the most taxes of any land 
owner in the Town.  JA1782, ¶ 63.   
13  The Tribe pays the State its costs for regulating the Tribe’s gaming 
because the Secretary ordered that it do so in the Gaming Procedures.  
If the Tribe had failed to agree, the Tribe would not be conducting 
gaming at all.  See 25 U.S.C. § 2710(d)(1)(C). 
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V. Tribal Sovereignty Is Not Grounds for Preempting a Tax 
 Where Commercial Operations Are Involved 

 If the Tribe overstated the power of tribal sovereignty in the 

context of the Bracker balancing test, it is vastly overstating its 

independent reach.  The Supreme Court has never in its history 

preempted a state tax because it interfered with the exercise of tribal 

sovereignty.14   

 The Tribe, in fact, ignores cases that hold that tribal sovereignty 

is less implicated in tribal commercial dealings.  Sovereignty concerns 

are not readily implicated in determining whether federal law applies to 

a tribe’s commercial operations. See Town’s Br. 35 (citing Reich v. 

Mashantucket Sand & Gravel, 95 F.3d 174 (2d Cir. 1996)).  Even if the 

conduct of gaming were a governmental function, the choice of vendors 

and the terms of the Tribe’s relationship with such vendors are not.  

That relationship is a fundamentally commercial relationship, one that  

                                      

14 On occasion, the Court has discussed tribal sovereignty and self-
governance concepts as a backdrop for a tax preemption analysis, see 
McClanahan v. State Tax Comm’n of Ariz., 411 U.S. 164, 171 (1973); 
Rice v. Rehner, 463 U.S. 713, 719 (1983), but never as an independent 
basis for preemption.    
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has little to no sovereign implications.     

 Although the Tribe seeks to distinguish the Reich line of cases on 

the ground that they discuss the relationship between a tribe and 

Federal law, not state law, those cases analyze the potential conflict 

between state and tribal law by defining the attributes of tribal 

sovereignty and self-governance generally, and then weighing them 

against the Federal interference.  The definition of Indian sovereignty 

and the attributes of self-governance are the same whether the 

potential conflict is with Federal or state law.  And Reich and similar 

cases uniformly hold that state laws or taxes that apply to a tribe's 

commercial enterprise seldom if ever conflict with tribal governance or 

the intramural activities of a tribe because the tax has no effect on core 

governmental functions of domestic and social interactions, rules of 

behavior, membership in the tribe or similar issues involving a tribe's 

governing its members.  

CONCLUSION 
 

 For the foregoing reasons, and those set forth in the Town’s 

Opening Brief, the district court’s decision should be reversed.   

Dated: November 26, 2012 
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      Respectfully submitted, 

      /s/ Benjamin S. Sharp 

      BENJAMIN S. SHARP 
      JENNIFER A. MACLEAN 
      PERKINS COIE LLP 
      
      Attorneys for Town of Ledyard, et al. 
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