
UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK                                             

THE STOCKBRIDGE-MUNSEE COMMUNITY )
also known as the STOCKBRIDGE-MUNSEE )
BAND OF MOHICAN INDIANS, )

)
Plaintiff, )

)
v. )

)
THE ONEIDA INDIAN NATION OF NEW YORK, )

)
Defendant-Intervenor, )

) Civil Action
v. ) No. 86-CV-1140

) (GJD / LEK   )
THE STATE OF NEW YORK, GEORGE PATAKI, )

As Governor of the State of New York; )
NEW YORK STATE DEPARTMENT OF )
TRANSPORTATION, JOHN DALY, as )
Commissioner of Transportation; )
THE COUNTY OF MADISON, NEW YORK; )
THE COUNTY OF ONEIDA, NEW YORK; )
THE TOWN OF AUGUST, NEW YORK; )
THE TOWN OF LINCOLN, NEW YORK; )
THE VILLAGE OF MUNNSVILLE, NEW YORK; )
THE TOWN OF SMITHFIELD, NEW YORK; )
THE TOWN OF STOCKBRIDGE, NEW YORK; )
and THE TOWN OF VERNON, NEW YORK, )

)
Defendants. )

)
)

MEMORANDUM OF LAW
OF THE STATE DEFENDANTS IN SUPPORT

OF THEIR MOTION TO DISMISS THE 
AMENDED COMPLAINT
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1  Cross-motions for summary judgment were brought by the plaintiff and the defendant-in-
intervention, the Oneida Indian Nation of New York, in which each asserted it held Indian title to the
claim area in this case.  In that context, the State defendants raised the Eleventh Amendment issue, and
they joined in an argument that was raised on behalf of the non-State defendants.  In part, it was posited
that the State lacked authority under the Articles of Confederation to approve a transfer of title from an
Indian tribe to a purchaser other than the State, which held the right of preemption.  (Roberts Affirmation
dated October 27, 2004, Exhibit A, pp. 7-10).

Following substantial additional historical research, and after further consideration, the State has
concluded  that the analysis upon which this argument was predicated is unsound.  In Oneida Indian
Nation of New York v. State of New York, 860 F.2d 1145 (2d Cir. 1988), cert. denied, 793 U.S. 871
(1989), the Second Circuit determined that during the Confederal period the State of New York had the
right to extinguish the Oneidas’ aboriginal interest by purchase.  Based upon extensive study of the text
and events surrounding the 1788 Treaty of Fort Schuyler, the State is of the view that the Treaty
extinguished all of the Oneidas aboriginal interest, leaving the State with unencumbered fee title as to the
entire area addressed in the Treaty.  When the Treaty set aside an area for use of the Oneidas, it was
creating a new interest for the Oneidas, not preserving the Oneidas’ aboriginal title.  The State was
equally free to create an interest in others in portions of what had once been Oneida aboriginal territory.

2

PRELIMINARY STATEMENT

The plaintiff Stockbridge-Munsee Community (“Plaintiff” or the “Stockbridge”)

filed the complaint in this matter in 1986.  The State of New York, the Governor, and the

Commissioner of the Department of Transportation (“State defendants”) moved to dismiss the

complaint on Eleventh Amendment grounds in 1990.1   With the consent of the parties, the Court

stayed this action while the motion to dismiss was pending, awaiting a decision from the

Supreme Court in a pending appeal in an action brought by the Coeur d’Alene Tribe of Idaho

against the State of Idaho, which appeared likely to be of guiding significance with respect to the

pending motion to dismiss.  In 1997, the Supreme Court rendered a decision in that matter, State

of Idaho v. Coeur d’Alene Tribe of Idaho, 521 U.S. 261 (1997) (“Coeur d”Alene”).  Since then,
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3

the Plaintiff has sought to surmount the State Defendants’ Eleventh Amendment immunity by

persuading the United States to intervene in this matter on its behalf.  To date, the United States

has not done so.  Indeed, according to Plaintiff’s Nineteenth Status Report, dated April 20, 2002

(Exhibit B to the Roberts Affirmation), the Department of Justice has effectively rejected prior

Department of Interior recommendations to do so. 

On July 14, 2004, the Plaintiff was granted leave to amend the complaint, and the

First Amended Complaint was served on counsel for the defendants and the defendant-in-

intervention on August 5, 2004. (Roberts Affirmation, Exhibit C).  By agreement between

counsel and the Court, the filing of answers to this amended pleading was held in abeyance,

pending a briefing schedule under which motions to dismiss the First Amended Complaint (if

any) would be presented to the Court.  Because the amendments fail to overcome the Eleventh

Amendment defense, the State Defendants submit this motion to dismiss.  

POINT I

        THE 11TH AMENDMENT BARS PLAINTIFF’S SUIT 
        AGAINST THE STATE AND THE STATE OFFICIALS

In the First Amended Complaint, plaintiff seeks a declaration from the Court that

plaintiff holds Indian title and a right of immediate possession to lands within a tract six miles

square (that is, 36 square miles) that once was known as New Stockbridge, allegedly reserved to

the plaintiff in a 1788 State treaty with the Oneida Indians at Fort Schulyer.  Named as

defendants are each of the municipalities and counties that allegedly own lands in the claim area;
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the State of New York, Governor Pataki, and the Commissioner of the State Department of

Transportation, Joseph Boardman (the “State defendants”); and in addition, claims are now

asserted against the Oneida Indian Nation of New York, the defendant-intervenor.  

The Eleventh Amendment prohibits this Court from assuming jurisdiction over

the claims against the State defendants.  Eleventh Amendment immunity from suit “represents a

real limitation on a federal court’s federal-question jurisdiction.”  Coeur d'Alene, 521 U.S. at

270.  The Eleventh Amendment bars a suit by private parties for any relief -- in equity or at law --

against a State or an agency of the State in federal court absent its consent or Congressional

abrogation.  Pennhurst State School & Hospital v. Halderman, 465 U.S. 89, 100 (1984); Alabama

v. Pugh, 438 U.S. 781, 782 (1978).  “The Amendment, in other words, enacts a sovereign

immunity from suit....”  Coeur d’Alene, 521 U.S. at 267.  Moreover, “[t]o respect the broader

concept of immunity, implicit in the constitution,” the Amendment has been broadly construed to

also prevent a State from being sued by one of its own citizens.  Coeur d’Alene, 521 U.S. at 267-

68, citing Hans v. Louisiana, 134 U.S. 1 (1890).   It is fundamental that the State is immune from

suit by Indian tribes by reason of the Eleventh Amendment. Coeur d’Alene, 521 U.S. at 268-69.

In the absence of the State’s consent to suit or Congressional abrogation of the State’s Eleventh

Amendment immunity, and in the absence of intervention of the United States in this litigation in

its capacity as trustee for the Stockbridge, the State cannot be hailed into federal court.    

The State defendants have not waived their sovereign immunity.  Absent consent,

therefore, and in order to overcome the State defendants’ sovereign immunity to suit, plaintiff

must show either some form of abrogation of the defendants’ Eleventh Amendment immunity

(discussed in Point IA), or that plaintiff can properly seek prospective, equitable relief under the
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doctrine of Ex parte Young, 209 U.S. 123 (1908) (discussed infra at I.B.).  Neither exception to

the State’s sovereign immunity has application here.

A. None Of The Legal Bases For Plaintiff’s Claims Abrogate 
New York’s Sovereign Immunity.

In Blatchford v. Native Village of Noatak and Circle Village, 501 U.S. 775

(1991), the Supreme Court held that state sovereign immunity under the Eleventh Amendment

bars suit in federal court by an Indian tribe against a State.  The Court stated that:

[S]ince Hans v. Louisiana, 134 U.S. 1 (1890), we
have understood the Eleventh Amendment to stand
not so much for what it says, but for the
presupposition of our constitutional structure which
it confirms:  that the States entered the federal
system with their sovereignty intact; that the judicial
authority in Article III is limited by this sovereignty
(citations omitted); and that a State will therefore
not be subject to suit in federal court unless it has
consented to suit, either expressly or in the “plan of
the convention” (citations omitted).

501 U.S. at 779.  The Court concluded that the States had not surrendered their

immunity to suit from Indian tribes in the plan of the convention and that Congress had not

abrogated such immunity in 28 U.S.C. § 1362.  501 U.S. at 781-87.  

In Blatchford, Alaska Native Villages sued a state official. The plaintiff tribes’

primary argument was that Indian tribes were coequal sovereigns to the States and, as such, the

Eleventh Amendment did not apply to them.  The Supreme Court, however, found in this context

that tribal sovereigns were more like foreign sovereigns who were “subject to the immunity of

the States.”  Id. at 2582 (citing Principality of Monaco v. Mississippi, 292 U.S. 313 (1934)).
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Alternatively, the tribal plaintiffs argued that 28 U.S.C. § 1362 abrogated the

State’s immunity, relying on Moe v. Confederated Salish and Kootenai Tribes, 425 U.S. 463 

(1976) (“Moe”).  Similarly, in the case at bar, plaintiff has also cites § 1362.  First Amended

Compl., ¶ 3.   Section 1362 states:

The district courts shall have original jurisdiction of
all civil actions, brought by any Indian tribe or band
with a governing body duly recognized by the
Secretary of the Interior, wherein the matter in
controversy arises  under the Constitution, laws, or
treaties of the United States.

While Moe recognized that § 1362 gave Indian Tribes “access to federal court for

the purpose of obtaining injunctive relief from state taxation. . . .,” Blatchford, 501 U.S. at 783, 

“Moe did not purport to be saying that § 1362 equated tribal access [to federal courts] with the

United States’ access generally . . . .”  Id. at 784 (emphasis in original).  The Court also rejected

the tribal plaintiffs’ alternative theory that Congress had delegated to Indian tribes the federal

government’s exemption from State sovereign immunity in passing §1362.  Id. (“We doubt . . .

that sovereign exemption can be delegated.. . . .”).

The final argument raised by the Blatchford tribal plaintiffs asserted that Congress

had abrogated the States’ sovereign immunity when it enacted § 1362.  But the Court ruled

otherwise.  Such an act required Congress to “ ‘make its intention unmistakably clear in the

language of the statute.’ ” Id. at 2585 (quoting Dellmuth v. Muth, 491 U.S. 223, 227-228 (1989)). 

In other words, Blatchford makes clear that neither 28 U.S.C. § 1362 nor 28 U.S.C. § 1331 (two

of the three jurisdictional statutes cited by plaintiff, see First Amended Complaint, ¶ 3), gives the
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federal courts jurisdiction when confronted with a state’s sovereign immunity since both statutes

lack the “unmistakably clear” language necessary for abrogation.  

In Coeur d’Alene and Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996),

the Court reiterated Blatchford’s holding that the Eleventh Amendment precludes federal court

jurisdiction over a tribal suit against a nonconsenting State.  In Seminole Tribe, the Court also

held that Congress cannot abrogate the states’ Eleventh Amendment immunity in the exercise of

the Commerce Clause or its other Article I powers.  Seminole Tribe, 517 U.S. at 72-73; see also

Florida Prepaid Postsecondary Educ. Expense Bd. v. College Savings Bank, 527 U.S. 627, 636

(1999) (Congress may not abrogate state sovereign immunity pursuant to its Article I powers).

With respect to plaintiff’s reliance on 28 U.S.C. § 1337, the remaining basis for

jurisdiction (see First Amended Complaint, ¶ 3), that statute similarly fails to abrogate New York

State’s sovereign immunity.  Like § 1331 and § 1362, 28 U.S.C. § 1337 is a statute of general

subject matter jurisdiction for certain types of claims.  It provides in relevant part:

The district courts shall have original jurisdiction of
any civil action or proceeding arising under any Act
of Congress regulating commerce or protecting
trade and commerce against restraints and
monopolies....

28 U.S.C. § 1337(a).  

“This is obviously not a statute providing for waiver of sovereign immunity nor

can any such waiver be inferred from its language.”  Foreman v. General Motors Corp., 473 F.

Supp. 166, 181 (E.D. Mich. 1979) (also recognizing 11th Amendment immunity for state

defendants); Thomas v. Pierce, 662 F. Supp. 519, 524 (D. Kan. 1987). Since the language of each

of the jurisdictional statutes relied upon by the plaintiff is silent about abrogating state sovereign
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immunity, they obviously lack the “unmistakably clear” language necessary to abrogate the

State’s Eleventh Amendment immunity from suit.

Like the jurisdictional statutes already discussed, the Declaratory Judgment

statutes, 28 U.S.C. §§ 2201, 2202 are general statutes that say nothing about suing a state and,

accordingly, have been held not to abrogate state sovereign immunity.  E.g., Foreman v. General

Motors Corp., supra at 181 (“§§ 2201-02 . . .  do[ ] not explicitly authorize suits against states

and therefore cannot be used to circumvent the Eleventh Amendment. Edelman v. Jordan, 415

U.S. 651, . . .  (1974).”).

Plaintiff also relies on the Indian Commerce Clause, Art. I, § 8, cl. 3 of the U.S.

Constitution as a basis for relief. (First Amended Complaint, ¶ 2).  The Supreme Court has

expressly held the Indian Commerce Clause does not abrogate the States’ sovereign immunity. 

“We hold that notwithstanding Congress’ clear intent to abrogate the States’ sovereign immunity,

the Indian Commerce Clause does not grant Congress that power, and therefore [25 U.S.C.] §

2710 (d)(7) cannot grant jurisdiction over a State that does not consent to be sued.” Seminole

Tribe of Florida v. Florida, 517 U.S. at 47. 

Plaintiff also cites the federal common law as another basis for relief. (First

Amended Complaint, ¶¶ 2, 45-47).  “Federal common law” refers to the development of legally

binding federal law by the federal courts in the absence of directly controlling constitutional or

statutory authority.  Erwin Chemerinsky, Federal Jurisdiction 349, 3d ed. 1999 (“Chemerinsky”). 

While the Supreme Court has recognized that Indian tribes may have a cause of action under

federal common law to sue for possessory rights to their alleged former lands, see Oneida County

v. Oneida Indian Nation of New York State, 470 U.S. 226, 236 (1985), nothing in that decision
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hints that a federal common law claim abrogates the State’s sovereign immunity.  Indeed, the

State of New York was not a defendant in that lawsuit, but was only sued as a third-party

defendant on a cross-claim by the defendant County.  That cross-claim was dismissed by the

Supreme Court on Eleventh Amendment grounds.  Id. at 252-54.

Further, the notion that the power to abrogate State sovereign immunity exists in

federal common law in the context of Indian land claims is contradicted by the Coeur d’Alene

decision.  In Coeur d’Alene, a federally recognized tribe and individual tribal members sued

Idaho and state officials over the ownership of submerged lands in Lake Coeur d’Alene.  The

Tribe sought declaratory and injunctive relief.  The Supreme Court held “[t]he Tribe’s suit . . . is

barred by Idaho’s Eleventh Amendment immunity. . . .”  521 U.S. at 269 (relying on Blatchford). 

The Court further held that the claim for injunctive relief fell outside the parameters of the Ex

Parte Young fiction.

The remaining statute relied upon by plaintiff is the Nonintercourse Act (“NIA”),

25 U.S.C. §177.  (First Amended Complaint, ¶¶ 2, 20, 48-50).  Like the other statutes discussed

above, the NIA fails the Blatchford test: i.e., it contains no language suggesting abrogation of

State sovereign immunity, let alone anything approaching the “unmistakably clear language”

required by Blatchford.  The relevant portion of the NIA states: 

No purchase, grant, lease, or other conveyance of
lands, or of any title or claim thereto, from any
Indian nation or tribe of Indians, shall be of any
validity in law or equity, unless the same be made
by treaty or convention entered into pursuant to the
Constitution.
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25 U.S.C. § 177; see First Amended Complaint., ¶¶ 2, 20.  Furthermore, as a

statute enacted pursuant to the Indian Commerce Clause, Congress lacks the power under Art. I

of the Constitution to abrogate the State’s Eleventh Amendment immunity.  Seminole, 517 U.S.

at 72-73.  The Court ruled Congress could not subject the States to the Indian Gaming Regulatory

Act pursuant to the Indian Commerce Clause, despite using “unmistakably clear language” in

attempting to abrogate the Eleventh Amendment.  Accordingly, “Article I cannot be used to

circumvent the constitutional limitations placed upon federal jurisdiction.”  Id. at 73;  Ysleta Del

Sur Pueblo v. Laney, 199 F.3d 281, 285 (5th Cir. 2000) (The States’ Eleventh Amendment

immunity was not abrogated by enactment of the Nonintercourse Act, and the States are not

subject to direct suit by tribal plaintiffs asserting NIA claims under the Ex parte Young doctrine);

see also Close v. State of New York, 125 F.3d 31, 37-38  (2d Cir. 1997) (after Seminole,

Congress cannot abrogate sovereign immunity under any Article I provision).  Accordingly, in

enacting the NIA Congress did not (Blatchford) and could not (Seminole) abrogate New York's

sovereign immunity from suit in federal court.

Finally, the plaintiff asserts causes of action premised on treaty rights allegedly

conferred on it by virtue of the State Treaty of 1788 at Fort Schuyler, a 1789 pre-constitutional

State Act confirming the 1788 treaty, and the 1794 Treaty of Canandaigua.  (First Amended

Complaint, ¶¶ 2, 17-18, 21, 52).  Again, none of these transactions abrogated the State’s

sovereign immunity in the “unmistakably clear language” required by Blatchford. 
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B. The Ex Parte Young Doctrine Does Not Allow Plaintiff To Sue The
Governor and Commissioner for Relief Otherwise Barred By the
Eleventh Amendment.

The plaintiff alleges that it “seeks only prospective relief [against the State of New

York] affecting some, but not all, of the lands claimed by the State.”  First Amended Complaint,

¶ 1.  Plaintiff characterizes its claim as a cause of action for deprivation of its “continuing right

of possession” of New Stockbridge, a 36-square-mile tract in central New York.  (First Amended

Complaint, ¶¶ 47, 50, 52).  As against the State defendants, the plaintiff seeks declaratory relief

that historic transfers of Stockbridge lands to the State were void ab initio; a declaration that it

possesses unextinguished “Treaty-recognized Indian title” to the entire tract and “a right of

current possession to every portion of the subject lands which is claimed or held by any

defendant or defendant-intervenor herein”; and “such further relief, including ejectment, as the

Court may deem just and proper.”  (First Amended Complaint, “Wherefore” clause, ¶¶  2, 3, 4,

7).    The plaintiff seeks to exclude from the action “7.25 acres, more or less, claimed by the New

York State Department of Transportation that comprise the right-of-way for NYS Route 46.” 

First Amended Complaint, ¶ 12.  It alleges, “[u]pon information and belief, the only land claimed

by defendants Pataki, Boardman, and the State of New York that is the subject of this action is a

parcel of .91 acres, more or less, identified in the Book of Deeds, Page 575 as ‘Town of

Stockbridge, County of Madison, Map No. 21, MUNNSVILLE-PRATTS HOLLOW-PINE

WOODS, S. H. NO. 1360, Parcel No 1047,’ and classified as Abandoned Agricultural Land.”  Id. 

The deed referenced in this paragraph is annexed to the complaint as Exhibit D, page 3 (Exhibit

D to the Roberts Affirmation submitted herewith), and is properly considered in the context of
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this motion directed to the pleadings.  F.R.Civ. P. 10(c); Yak v. Bank Brussels Lambert, 252 F.3d

127, 130 (2d Cir. 2001).  The deed document lacks the language to the effect that the acreage is

(or was in 1953) “classified as Abandoned Agricultural Land” as alleged in paragraph 12 of the

First Amended Complaint.  Rather, the face of the deed (Exhibit D, page 1) discloses that the

parcel was a small part of a larger acquisition of former railroad rights of way that the State

acquired in 1953.    

Plaintiff thus seeks to avoid the Eleventh Amendment bar by claiming that this

action seeks only prospective injunctive relief against state officials allegedly acting in violation

of federal law.  See Ex parte Young, 209 U.S. 123 (1908).  Even ignoring the fact that plaintiff’s

First Amended Complaint seeks relief against New York State in addition to Governor Pataki

and Commissioner Boardman, plaintiff’s contention is mistaken.  Plaintiff unequivocally seeks a

declaration that it is the owner of state lands and a judgment ordering its possession of the lands. 

Under Coeur d’Alene, the doctrine of Ex parte Young is inapplicable to this tribal action seeking

ownership of sovereign State lands.

In Coeur d’Alene, the Supreme Court concluded that the Ex parte Young doctrine

was inapplicable where an Indian tribe claimed title to the beds and banks of Lake Coeur d’Alene

and the navigable rivers and streams in its water system within the 1873 boundaries of the Coeur

d’Alene Reservation.  The tribe named as defendants the State of Idaho and various state

agencies and officials.  In addition to its title claims, the tribe further sought a declaratory

judgment to establish its entitlement to the exclusive use and occupancy and the right to quiet

enjoyment of the submerged lands and a declaration of the invalidity of all Idaho statutes and

regulations purporting to regulate or affect the submerged lands.  Finally, the tribe sought an
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injunction prohibiting defendants from regulating, permitting or taking any action in violation of

the tribe’s rights in the submerged lands.  521 U.S. at 264-66.  The district court and the Ninth

Circuit Court of Appeals both concluded that the Eleventh Amendment barred all claims against

Idaho and its agencies, as well as the quiet title action against the state officials.  Id.  However,

the Ninth Circuit found the Ex parte Young doctrine applicable and allowed the claims for

declaratory and injunctive relief against the officials to proceed insofar as they sought to preclude

continuing violations of federal law.  521 U.S. at 266.  The Supreme Court reversed this part of

the Ninth Circuit’s holding.  Id.

In portions of the principal opinion joined by five Justices, the Court recognized

that, even when state officials are sued as individuals, the State itself will have a continuing

interest in the litigation whenever state policies or procedures are at stake.  521 U.S. at 269.  The

Court observed that to interpret Ex parte Young to permit a federal court action to proceed in

every case where prospective declaratory and injunctive relief is sought against an officer, named

in his individual capacity, would be to adhere to an empty formalism and to undermine the

principle that Eleventh Amendment immunity represents a real limitation on a federal court’s

federal question jurisdiction.  The Court stated, “[t]he real interests served by the Eleventh

Amendment are not to be sacrificed to elementary mechanics of captions and pleading."  521

U.S. at 270.  

The Court determined that the tribe’s suit was the functional equivalent of a quiet

title action implicating special sovereignty interests “in that substantially all the benefits of

ownership and control would shift from the State to the Tribe.”  521 U.S. at 281-82.  The Court

observed that, “if the Tribe were to prevail, Idaho’s sovereign interest in its lands and waters
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would be affected in a degree fully as intrusive as almost any conceivable retroactive levy upon

funds in its Treasury.”  521 U.S. at 287.  Accordingly, the Court held that the suit was barred by

the Eleventh Amendment and the Ex parte Young exception was inapplicable.  Id.; see also

Ysleta del sur Pueblo v. Raney, 199 F.3d 281 (5th Cir.) (Eleventh Amendment bars tribal suit to

eject state official defendants from state-owned highway maintenance facility), cert. denied, 529

U.S. 1131 (2000).   

Coeur d’Alene compels dismissal here.  Plaintiff’s amended complaint seeks a

declaration that it holds Indian title to, and is entitled to immediate possession of, state-owned

land in the claim area.   Plaintiff apparently concedes that the doctrine of that case precludes it

from seeking title to those state lands that are dedicated to highway purposes as the right-of-way

for Route 46, by expressly excepting such lands from its claim in paragraph 12 of the First

Amended Complaint.  Then, applying the artifice of “elementary mechanics of captions and

pleading,” the plaintiff seeks to eject the State “only” from a .91 acre tract that allegedly was

classified at some point as Abandoned Agricultural Land. (First Amended Complaint, ¶ 12).2  

The plaintiff thus asks the Court to step onto the slippery slope of weighing the supposed value

that the public gains through the State’s ownership of this particular .91 acres, for purposes of

evaluating whether the sovereign immunity of the State should be respected by the Court.  The

State’s sovereignty should not be made dependent on the current or former uses of the lands that

it holds for public benefit; nor should the State’s sovereignty be stripped away because an
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enterprising tribal plaintiff seeks to eject it from only a small parcel of the State-owned lands in

the claim area.  Implicitly, the plaintiff submits that the outcome in Coeur d’Alene would have

been entirely different, had the tribe in that case sought only to eject Idaho from .91 acres of the

underwater lands at issue in that case, rather than all such lands. As in Coeur d’Alene, plaintiff

here has brought the equivalent of a quiet title action against New York.  If plaintiff were to

prevail, New York’s sovereign interest in these lands would be affected in a degree “fully as

intrusive” as a retroactive judgment for damages.  This action agaisnt the State defendants

accordingly is barred by the Eleventh Amendment and the Ex parte Young exception is

unavailable here. 

The plaintiff asks the Court to issue a judgment declaring that it has “Treaty-

recognized Indian title to the lands of New Stockbridge” and that it possesses “a right of current

possession to every portion of the subject lands” and an order “restor[ing] ... immediate

possession of all the subject lands” to the plaintiff.  (First Amended Complaint, ¶¶ 3 and 4 of

“Wherefore” clause).  Thus, at stake here is the ownership and occupancy of state land, exactly

the interest in issue in Coeur d’Alene.  

The request for a declaration that plaintiff possesses “Indian title” to the 36 square

mile tract is very significant, for purposes of Eleventh Amendment analysis.  The Second Circuit

has recognized that “Indian title”  and “aboriginal title” are synonymous, Oneida Indian Nation v.

New York, 860 F.2d 1145, 1150 (2d Cir. 1988), cert. denied,    493 U.S. 871 (1989), and the

Supreme Court has suggested that Indians’ aboriginal rights include their right to “exclusive

possession of their lands.”  County of Oneida v. Oneida Indian Nation, 470 U.S. 226, 234-35

(1985) (citation omitted).  Thus, plaintiff’s claim of “Indian title” to state-owned land in the
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claim area threatens New York’s current possession and occupancy of these lands.  Accordingly,

this action is barred by the Eleventh Amendment, and Ex parte Young does not permit any relief

to be granted against the State defendants.

It is alleged that Governor Pataki and Commissioner Boardman are “empowered

to hold title and other interests in real property on behalf of the State and to regulate the use and

occupancy thereof. ”  (First Amended Complaint, ¶¶ 5, 7).  As an initial matter, this allegation is

incorrect as a matter of law; title in lands owned by the State for highway purposes is held by

“the People of the State of New York,” not the Governor or the Commissioner of DOT.  See

Highway Law § 30, § 10.  In addition, even if the Governor or the Commissioner could be said to

hold title or other interests in State-owned property, they could do so only in their official

capacities.  As the Supreme Court has stated, an official capacity suit “is, in all respects other

than name, . . . a suit against the entity” and would be barred by the Eleventh Amendment. 

Kentucky v. Graham, 473 U.S. 159, 166 (1985); Brandon v. Holt, 469 U.S. 464, 471-472 (1985);

Hafer v. Melo, 502 U.S. 21 (1991).

The State defendants have Eleventh Amendment immunity from suit with respect

to all relief being sought by plaintiff, including ejectment.3  The Supreme Court’s decisions in

Blatchford and Coeur d’Alene affirm this conclusion.  Blatchford held that States in general have
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Eleventh Amendment immunity from suits in federal court by Indian Tribes and that Congress’

enactment of 28 U.S.C. § 1362 did not abrogate that immunity.  Six years later, Coeur d’Alene

addressed the question left open in Blatchford: i.e., to what extent may prospective, equitable

relief be permitted by a tribe against a state official under the exception of Ex parte Young when

the underlying lawsuit involves a challenge to title to land.  Coeur d’Alene held that when a tribal

suit in effect seeks to quiet title to land, related prospective equitable relief will still be barred by

State sovereign immunity. 521 U.S. at 281-89.

The prospective, equitable relief Plaintiff seeks here is essentially the same relief

sought in Coeur d’Alene and is just as intrusive, if not more so, to the State.  The requested relief

is fundamentally inconsistent with the State’s ownership of  lands in the claim area and thus

jeopardizes fundamental state sovereign interests.  Accordingly, Coeur d’Alene is squarely on

point and precludes this action seeking title to and possession of State land
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CONCLUSION

For the foregoing reasons, the amended complaint should be dismissed as against

the State Defendants.       

Dated: Albany, New York
October 27, 2004

ELIOT SPITZER
Attorney General of the
State of New York
The Capitol
Albany, NY  12224
By:

s/ David Roberts
__________________________
DAVID B. ROBERTS
Assistant Attorney General
  Of Counsel
David.Roberts@oag.state.ny.us
Bar Roll No.  102455
Telephone:  (518) 408-2516
Fax:  (518) 473-1572
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