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(LEK)
v.

STATE OF NEW YORK, et al.,
Defendants.

_________________________________________________

THE ST. REGIS MOHAWK TRIBE, by
THE ST. REGIS MOHAWK TRIBAL COUNCIL
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AKWESASNE, by THE MOHAWK NATION COUNCIL
OF CHIEFS, Civil Action No.

Plaintiffs, 89-CV-829
(LEK)

UNITED STATES OF AMERICA,
Plaintiff-Intervenor,

v.

STATE OF NEW YORK, et al.,
Defendants.

_________________________________________________

RESPONSE OF THE ST. REGIS MOHAWK TRIBE
AND THE MOHAWK NATION COUNCIL OF CHIEFS TO

THE OBJECTIONS OF THE STATE AND MUNICIPAL DEFENDANTS

The Defendants filed a motion for judgment on the pleadings pursuant to Fed. R. Civ.

P. 12 (c). Under that rule, “A party is entitled to judgment on the pleadings only if it is clear

that no material issues of fact remain to be resolved and that it is entitled to judgment as a
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matter of law.” Dingle v. City of New York, 728 F.Supp.2d 332, 343 (S.D.N.Y. 2010); see

also Juster Assocs. v. City of Rutland, 901 F.2d 266, 269 (2d Cir 1990). “[W]here there is a

dispute as to material facts judgment on the pleadings is inappropriate.” George C. Frey

Ready-Mixed Concrete, Inc. v. Pine Hill Concrete Mix Corp., 554 F.2d 551, 553 (2d Cir.

1977).

The Defendants appear to have assumed they would be speeding to a quick dismissal

of these claims by relying on a few judicially noticed facts and the statements in the

Complaints. But the Mohawks have proffered census and other data that creates a clear

dispute of material fact. Under the test established by Sherrill, Cayuga, and Oneida,1 the

court must consider the Indian or non-Indian character of an area and the potential for undue

disruption of the justified expectations of those who live there. The census data presented by

the Mohawks shows that the Hogansburg Triangle has a majority Indian population. The

data for Fort Covington show a significant Indian population that is increasing. The

Mohawks also presented title information showing overwhelming Indian land ownership and

occupation, and title abstracts showing the longstanding generational Indian ownership of the

Triangle. The Tribe proffered declarations that describe the Mohawk development of the

area and the exercise of jurisdiction by the Tribe. These facts establish the Indian character

of the areas and the justified expectations arising therefrom, and directly conflict with the

Defendants’ claimed facts.

Federal Rule of Evidence 201 and Federal Rule of Civil Procedure 12(c) require this

Court to deny Defendants’ motion for judgment on the pleadings, because evidence subject

1 City of Sherrill v. Oneida Indian Nation, 544 U.S. 197 (2005); Cayuga Indian Nation v.
Pataki, 413 F.3d 266 (2d Cir. 2005); Oneida Indian Nation v. County of Oneida, 617 F.3d
114 (2d Cir. 2010).
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to judicial notice establishes a dispute as to material facts. It would be a clear error for this

Court to ignore the Mohawk evidence. Under Rule 201, if this Court is presented with

evidence and asked to take notice of it, and if that evidence falls within the judicial notice

rules, then the Court must take those facts into account and weigh them. An assessment of

the Sherrill/Cayuga/Oneida factors must be within Rule 12(c) and if there is a material

dispute, the motion to dismiss must be denied. By that standard, the Mohawk rebuttal

evidence has eviscerated the Defendants’ position as to the Triangle and Defendants have

failed to meet their burden under Rule 12(c).

Apparently, not expecting or understanding that facts proffered for judicial notice can

be rebutted under Rule 201, the Defendants now cry foul because the Magistrate accepted the

Plaintiffs’ evidence. The Defendants’ objection is based more on indignation than legal

analysis. They appear to suggest that since all the other land claims were dismissed, this one

has to be dismissed, too, as a matter of course. See Def. Obj. Br. at 13. While it may have

been a surprise to the Defendants that their march to dismissal has hit a roadblock, the fact is

that this is a court of law and the Second Circuit has not created a bright line rule that all

Indian land claims are to be dismissed without a consideration of the facts. To the contrary,

the Second Circuit test requires consideration of the facts before equitable defenses can be

applied. The data submitted by the Mohawks is substantial and the Defendants are, in effect,

asking this Court to turn a blind eye to the very real fact that the Hogansburg Triangle is for

all intents and purposes part of the Tribe’s reservation, an area of Indian character

indistinguishable from Akwesasne in land ownership, population, economic development,

and government control.

Case 5:82-cv-00783-LEK-TWD   Document 607   Filed 02/04/13   Page 5 of 31



4

Defendants argue that other courts reviewing other land claims applied “common

sense” to determine the Indian character of those areas and did not consider evidence

presented by the Indian plaintiffs. See Def. Obj. Br. at 13, 23. However, the precedents on

which Defendants rely involve situations in which the Indian claimant did not put forward

any evidence such as census data to show Indian character. They point to no precedent for

the audacious notion that census data, title abstracts, and detailed evidence of Indian

governmental jurisdiction can be trumped by judicially noticed “common sense.” Rule 201

allows for no such thing.

The Magistrate applied the rules correctly as to the Hogansburg Triangle and

recommended denial of Defendants’ motion. This Court should adopt the Magistrate’s

ruling. It should also apply the correct analysis to the Town of Fort Covington land claim

area and the Islands, as we argued separately in objections we filed on November 16, 1012

(Dkt. No. 594). The Second Circuit has created a fact-based test for determining the viability

of Indian land claims and this Court is obliged to follow that test by applying the law to the

facts of the claims at issue here. No Court has confronted a land claim area with a significant

majority Indian population. If the laches test is truly an equitable measure, then this Court

must weigh both sides of the equation and consider not just the settled expectations of the

non-Indians and a claim area’s lack of Indian character, but also the settled expectations of an

Indian majority population and the Indian character of that area.

ARGUMENT

A. The Separate Treatment of Each Land Claim Area Was Proper.

The Defendants object because the Magistrate agreed to apply the laches test to each

discrete land claim area. They argue that by treating the Mohawk claim areas separately, the
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Magistrate departed from precedent. But they provide no support for this position beyond

the bare observation that courts in other land claims “declined to differentiate the parcels.”

Def. Obj. Br. at 2, 7. None of the prior land claim decisions support Defendants’ contention

that the different land claim areas may not be differentiated for the purposes of the laches

defense. Indeed, the Defendants fail to acknowledge that no other land claim plaintiff ever

requested separate consideration of laches by geographic location or illegal purchase.

Neither the Second Circuit nor the Supreme Court has ever considered a case in which an

Indian tribe has presented facts disputing the non-Indian character of an area. As we show

below, this Court can and should consider each transaction separately.

1. The History and Geography of the Mohawk Claim Distinguishes It from
Other Land Claims and Supports Treating Each Transaction and Geographic
Area Separately.

In order to prevail on our claims that the various State transactions violated the

Nonintercourse Act, the Plaintiffs must show that the elements of that claim are met for each

transaction. This means that each State transaction comprising the Mohawk land claim must

be reviewed on the merits. Correspondingly, any defense asserted by Defendants must be

applicable to each transaction. For example, a defense that the United States ratified the

March 16, 1824 State transaction, which applies to the Village of Massena, would have no

bearing on the June 12, 1824 transaction that transferred 1,000 acres in the Hogansburg

Triangle.

Unlike other land claims, the Mohawk land claim is comprised of areas that are both

(1) created by discrete historical transactions with New York State; and (2) are

geographically and culturally distinct. Each Mohawk land claim area is geographically

separate and, for the most part, unconnected from others. The two mile-squares are separate
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from the Triangle, which is not connected to Fort Covington, and none is connected to the

Grass River parcels or the Islands. To a great extent, it is the separation of these geographic

areas that has led to their different characters. For example, the Village of Massena is a few

miles from and not connected to the reservation. For the most part, it has a different history

and development pattern than the Hogansburg Triangle, which is bounded on two sides by

the reservation.

Since the land claim areas are not only distinguished by transaction but also by

geography and character, the laches defense has to be treated similarly. Indeed, the history

and geography of the Mohawk claim require this approach. If an area created by one

challenged transaction has retained its Indian character, Defendants cannot simply contend

that the non-Indian character of another unconnected area supports their defense. Defendants

must instead demonstrate that the elements of the Sherrill/Cayuga/Oneida equitable defense

apply for each land claim area covered by a State transaction challenged by the Mohawks.

Importantly, this Court has already acknowledged that different Mohawk claims

under different state transactions present different facts and different evidence, and must be

differentiated. The Defendants previously moved for and were granted their motion to

dismiss on res judicata grounds the Tribe and United States’ claim to 144 acres within the

Triangle that were lost under the Treaty of December 18, 1824. These acres were the subject

of a Nonintercourse test case brought by the U.S. in 1938, in which the Court ruled against

the United States in an unappealed judgment later overruled by the Supreme Court. 2

2 In United States v. Franklin County, 50 F. Supp. 152 (N.D.N.Y. 1943), the U.S. challenged
the right of the County to tax parcels within a particular area in Hogansburg. The U.S. lost
on grounds that were later overturned in Oneida Indian Nation v. County of Oneida, 414 U.S.
661 (1974).
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Canadian St. Regis Band of Mohawk Indians v. New York, 146 F.Supp.2d 170, 192

(N.D.N.Y. 2001).

In their res judicata motion, Defendants sought dismissal not only as to the claim for

lands that were lost under the 1824 treaty, but as to claims for all lands lost in conveyances

involving the State of New York, on the grounds that the United States could have brought a

claim for those lands as well. This Court rejected Defendants’ contention that the other

claims should be dismissed on res judicata grounds, stating: “First, the tribes’ and the United

States’ original reservation claims here entail treaties and conveyances spanning from 1816

to 1845. These other challenged transactions are not the same claim litigated in Franklin

County because they invariably implicate different historical facts, different treaties, and

different evidence.” Id. at 191 (emphasis added).

Just as this Court treated the 144 acres in the Triangle differently for purposes of the

res judicata defense, so too should it differentiate the land claim areas for the purposes of the

laches defense, given the different facts and evidence pertinent to the different areas.

The Defendants cite to both Onondaga and Shinnecock as examples of a court

rejecting a tribe’s attempt to narrow the scope of a land claim area in order to address laches.

But the Court rejected these efforts because a ruling in those cases would necessarily call into

question title to land not included in the scope of the claims. This Court noted in Onondaga

that even though the tribe had limited its claim to specific Defendants, the declaration sought

by the tribe would apply broadly and impact all landowners of lands conveyed by the

challenged treaties. Onondaga Nation v. New York, No. 5:05-CV-0314, 2010 WL 3806492

*7 (N.D.N.Y. 2010), aff’d, No. 10-4273-CV., 2012 WL 5075534 (2d Cir. 2012) (Def. Obj.

App. 1, Dkt. No. 589-1). The same would be true of the Shinnecock case, in which the tribe
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also sought to limit its claim to specific land and defendants. Shinnecock Indian Nation v.

New York, No. 05-CV-2887, 2006 WL 3501099 (E.D.N.Y. 2006) (Def. Obj. App. 1, Dkt

589-1). In Shinnecock, there was only one illegal transaction at issue, so a ruling as to any

parcel or defendant would necessarily apply broadly and impact the population as a whole.

For the Mohawks, a finding that the claim to the Hogansburg Triangle should not be

dismissed would not impact this Court’s ability to rule differently for a different land claim

area subject to a different transaction. For example, declining to dismiss the claim to the

Triangle would not cast doubt on the land ownership in the mile square Village of Massena,

which is the subject of a distinct state treaty and a different laches analysis. The Magistrate’s

decision proves the point. The Defendants have not argued nor could they argue that the

Magistrate’s recommendation as to the Triangle would somehow impair the title or be

contrary to the settled expectations of the non-Indians in the Villages of Massena or Fort

Covington, for which the Magistrate recommended dismissal.

2. The Defendants Treated the Land Claim Areas Separately When Presenting
Their Census Data.

Defendants claim that separate treatment of land claim areas is unprecedented. Def.

Obj. Br. at 2. But the Defendants themselves treated the areas separately when it was to their

benefit. The res judicata ruling above is one such instance. The Defendants also presented

their census data for separate areas.

In the initial 2006 motion to dismiss, the Municipal Defendants asserted that

“[o]utside of the boundaries of the reservation…[development has] been undertaken by non-

Indians” and “[t]he character of the reservation remained Indian, while the character of the

claim area lands remained non-Indian.” (Dkt. No. 447 at 14.) The Defendants then made

factual assertions as to each specific land claim area. First, they divided the “St. Lawrence
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County mainland claim area” from the “lands claimed in Franklin County.” Id. at 14-15.

They stated that the Village of Massena land claim area and the Grass River land claim area

have “virtually no Indian presence.” Id. at 14. Moving on to the claim areas in Franklin

County, they asserted that the mile square Village of Fort Covington and the “claimed area in

the Town of Fort Covington remain non-Indian in character.” Id. at 15. Finally, pinpointing

the Bombay Triangle, they admitted that there is “an increasing concentration of members of

the American Tribe” but argued that “any consideration of the character of those parcels

would be irrelevant because most of the Bombay Triangle properties are no longer part of the

land claim area.”3 Id.

Similarly, in presenting their census data, the Defendants did not limit their data to

county-wide numbers, but also included specific census data for three separate claim areas--

the Village of Massena, the Town of Bombay, and the Town of Fort Covington. (See Dkt.

No. 447 at 16.) They claimed that these statistics established that “most of the St. Regis

Mohawks have resided within the current reservation boundaries or elsewhere, but not on the

claim area lands in St. Lawrence or Franklin County.” Id.

Thus, Defendants did not present their initial argument or census data as a single

block. Indeed, such a presentation would defy logic, since the separate claim areas are

geographically and demographically distinct. It was only after Plaintiffs presented census

data and land ownership data that were more narrowly tailored to the land claims areas, and

after the Magistrate Judge relied on this data with respect to the Triangle, that the Defendants

did an about-face to argue that the land claim areas cannot be differentiated.

3 This assertion is patently false since the 144 acres are not “most” of the area but constitute
about 7% of the 2000 acres. Moreover, the district court has not dismissed the claim as to
these parcels made by the Mohawk Nation Council of Chiefs or the Mohawk Council of
Akwesasne.
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3. The Potential for Checkerboard Jurisdiction is Not a Significant Factor
Because of the Location and History of the Land Claim Areas.

The Defendants contend that by analyzing the land claim by specific areas, the

Magistrate failed to take into account the potential for so-called checkerboarding of

jurisdiction. Def. Obj. Br. at 7 (citing the Sherrill Court’s use of jurisdictional

checkerboarding as a factor leading to application of equitable defenses). To the contrary,

consideration of the fact that certain claim areas are geographically and demographically

Mohawk would confirm certain existing jurisdictional patterns and clarify any jurisdictional

confusion that exists at present.

Defendants’ contention was also raised at oral argument in 2011. See (Dkt. No. 573

at 89-91) (“Transcript”). As we pointed out then, the Sherrill scenario entailed thousands of

acres of individual parcels that were scattered over two Counties and surrounded by non-

Indian parcels. That could, indeed, create a checkerboard jurisdiction with each government

having to know parcel-by-parcel whether it had the right to exercise jurisdiction in any

particular case. See also Transcript at 75-76 (discussion of map of Oneida land claim area as

compared to Oneida reservation).

Checkerboarding is not a significant factor with the Hogansburg Triangle. The

Magistrate correctly found that this area is compact and bounded on two sides by the

Mohawk reservation. (Dkt. No. 581 at 35) (“Report”) (referring to the Triangle as

resembling “a missing Reservation puzzle piece”). The Hogansburg Triangle is an area

where Native lands predominate and there are few non-Indian parcels.4 The few parcels

4 The Defendants continue to argue that Mohawk-owned foreclosed parcels should be
considered non-Indian. It is absurd in the extreme to suggest that these parcels should be
considered to have a non-Indian character. These parcels are occupied by Mohawks. The
County has title because this Court allowed the Defendant to take title during the course of
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owned by non-Indians are known and readily identifiable. It would be very simple for each

government to identify the parcels over which they have jurisdiction. Indeed, for all practical

purposes, the local governments and the Tribe do so now. Similarly, the Ft. Covington claim

area is adjacent to the Reservation and clearly delineated.

In addition, since the majority of the Triangle is Mohawk-owned and -occupied and

the Mohawks already exercise some governmental jurisdiction over it, recognition of

Mohawk rights there would not alter the status quo in most respects. In fact, the status quo

would be altered more significantly if the non-Indian local governments were authorized to

assert full governmental control over the Mohawks in the land claim area, something they

have not done in over two decades. The Defendants ask that this Court affirm their exercise

of jurisdiction in an area that has long since been absorbed into the Reservation and is simply

not amenable to non-Indian government. As a result, any reinvigoration of the Defendants’

jurisdiction will certainly be disruptive to the Mohawks.5

As we pointed out at oral argument, Transcript at 77-81, Defendants ask this Court to

turn back time by taking judicial notice of jurisdiction and checkerboarding in the Triangle.

this litigation (over the protest of the Tribe and the individual Indian owners) subject to the
County’s assurance “that, if the County obtains title to the parcels in question, it will not
transfer title to those parcels to non-parties during the pendency of this lawsuit.”. Report-
Recommendation at 11 (Dkt. No. 347), as adopted (Dkt. No. 359). These foreclosed
properties are far more relevant to the equitable considerations of laches. If this Court finds
that the claim to Hogansburg should be dismissed, there is no doubt that serious disruption
will occur when the County tries to sell these properties or to otherwise evict over 70 families
from their homes under this process. See discussion in Transcript at 78-80. These
individuals are in an untenable position and the Defendants should not be permitted to take
advantage of the agreement worked out in this case to disrupt these families.

5 No doubt the Defendants would argue that they have not allowed their jurisdictional
authority to lapse. But the record belies that argument. See e.g., Report-Recommendation
regarding motion for All Writs Act injunction. (Dkt. No. 524, as adopted (Dkt. No. 531)).
See also SRMT/MNCC Exh. 4 (Dkt. No. 474-22, Declaration of James Ransom).
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The Mohawks provided substantial evidence of generations of Mohawks living in the area, a

significant Indian population, and longstanding Mohawk governmental jurisdiction. See

below at 16-20. This is simply a reality this Court cannot change. If there will be any

disruption from this land claim, it will be disruption to the Mohawks that would ensue from a

dismissal of the claim.

B. The Magistrate Correctly Found that Dismissal was Inappropriate
Because the Defendants Failed to Establish that the Claim to Hogansburg
Would Upset Settled Expectations of Non-Indians.

The Defendants contend that the Magistrate erred because she should have concluded

that “the Government and current occupants of the land” had justifiable expectations as to

ownership. Def. Obj. Br. at 13 (quoting Onondaga, 2012 WL 5075534 at *2, Dkt. No. 589-

1). They claim that the Magistrate should have made this determination “without regard to

any specific population figures” or a factual record regarding the Indian character of the area.

Id. They say that the same ruling as to settled expectations “should be reached in this

instance [as in] each and every other Indian land claim.” Id.

The Defendants also object to the Magistrate’s reliance on the census block data

because Onondaga stands for the proposition that the district court may appropriately take

judicial notice of the population and development of an area without further discovery. Def.

Obj. Br. at 18. Defendants’ attempt to use that precedent here, however, would require

“without further discovery” to be interpreted to mean “without considering any evidence to

the contrary.” Their position appears to be that they are entitled to unquestioned judicial

notice of their census data, which they argue establishes a “low non-reservation Indian

population in the claim area” because “an appropriate application of judicial notice” is one

where notice is taken only of the Defendants’ evidence. Id.
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In so arguing, Defendants ignore both the law as to judicial notice and stark factual

differences between this and other land claim cases.

1. Judicial Notice of Proffered Commonly Known Facts is Improper
When Those Facts Have Been Rebutted with Evidence.

The Defendants rely on the Second Circuit Onondaga ruling, which approved the

district court’s reliance on judicial notice to determine settled expectations. 2012 WL

5075534 at *2. (“As to settled expectations, the district court took ‘judicial notice that the

contested land has been extensively populated by non-Indians, such that the land is

predominantly non-Indian today, and has experienced significant material development by

private persons and enterprises as well as by public entities.’”)

While it is true that the Onondaga Court relied on judicial notice, that took place in

the absence of factual evidence refuting the Court’s “common sense” findings. The census

data and the character of the area had been largely conceded. The Onondagas presented no

evidence to refute the judicially-noticed facts promoted by Defendants there. The

Onondagas made no effort to argue that their land claim area was a majority Indian

population and provided no census data or title ownership information to the Court to

challenge the judicial notice of the character of the City of Syracuse. The evidence proffered

by the Onondaga was directed at the history of the Tribe pursuing legal remedies or the

inability to do so. See, e.g., Plaintiff's Supplemental Memorandum in Opposition to Motion

to Dismiss, Onondaga Nation v. New York, No. 5:05-CV-0314, 2007 WL 4659828

(N.D.N.Y. Aug. 31, 2007), SRMT Obj. Exh.16. This evidence was disregarded based on the

Court’s conclusion that it was not relevant to the equitable defense established in Cayuga,

Oneida, and Sherrill.
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Neither the Onondaga Court nor any other court has directly considered specific

census statistics provided by a tribe to show the Indian character of an area.

For example, Sherrill and Oneida both concerned the same tribe and the same

statistics. In Oneida, the tribe stipulated to the fact that their land claim area was majority

non-Indian. See Oneida Indian Nation v. New York, 500 F.Supp.2d 128, 135 (N.D.N.Y.

2007) (citing to the Oneida stipulation of fact, the court found, “Plaintiffs admit that the

population of the claim area has been predominately non-Indian since the mid-nineteenth

century.”). Similarly, in Sherrill, census figures appear to have been first raised in amicus

briefs on behalf of defendants and were never disputed by the Oneidas with any data. See

SRMT Obj. Exh. 13, Amici Curiae Brief of the Counties of Madison and Oneida New York,

in Support of Petitioner, 2004 WL 1835366, *21 (Aug. 12, 2004); SRMT Obj. Exh. 14, Brief

of Amicus Curiae State of New York in Support of Petitioner, 2004 WL 1835367, *12 (Aug.

12, 2004); SRMT Obj. Exh. 15, Brief for Respondents, 2004 WL 2246333 (Sept. 30, 2004).

The Sherrill Court appears to have located the most recent census data on its own. See 544

U.S. at 210.

In Cayuga, the Court held a trial in which it gathered data to assess the ejectment

remedy. The Court concluded that the ejectment remedy would impact thousands of non-

Indian landowners. Cayuga Indian Nation v. Cuomo, Nos. 80-CV-930, 80-CV-960, 1999

WL 509442 at*27 (N.D.N.Y. 1999). There was no challenge to defendants’ census data in

Onondaga or Shinnecock. See Onondaga, 2010 WL 3806492 at *8; Shinnecock, 2006 WL

3501099 at *5.

The Mohawks, in contrast, have not stipulated to the character of the area. They have

rebutted Defendants’ census data, and have presented clear evidence that is subject to judicial
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notice and that shows that the Hogansburg Triangle is extensively populated by Mohawks

and has been developed by Mohawks. It would be a miscarriage of justice to ignore this

evidence and the rules governing Indian land claims and judicial notice provide no basis to

do so. This evidence comprises the core of the justified expectations analysis.

For example, the Defendants request that this Court recognize the settled expectations

of non-Indians as to jurisdiction. But as the Magistrate astutely pointed out, it is not just the

assumption of jurisdiction by the State that creates justifiable expectations, but rather it is the

assumption of jurisdiction over a non-Indian population in an area with a non-Indian

character that is key. Report at 43, n. 35.

The Defendants also ask this Court to notice that non-Indians have developed the

land. As the Magistrate noted, it would be just as easy for the Court to take judicial notice of

the fact that the Mohawks have contributed significantly to the development of the Triangle.

Report at 43, n. 36.

Most astonishingly, the Defendants ask that no credence be given to the fact of Indian

ownership in the Triangle because the settled expectation of those Indians must be similar to

those of the non-Indians—that they own their land through a valid chain of title derived from

the State. As the Defendant well knows, the Mohawks in the Triangle believe their title is

valid because it derives from their original Indian title as protected by Treaty. See Transcript

at 84-87, for a discussion of the Tribe’s title process. These Mohawk landowners have no

interest in relying on the Defendants’ illegal actions to prove their title.6

6 The Defendants cite to the Thompson case as evidence that the Mohawks rely on their title
system and therefore Mohawks also have settled expectations based on the validity of the
state transactions. See Def. Obj. Br. at 14-15. But in order to establish standing, Thompson
had no choice but to agree to the validity of the illegal transaction that was the source of her
title. Thompson v. County of Franklin, 15 F.3d 245 (2d Cir. 1994). Her agreement, of
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Finally, the Defendants cite to the Defendant class of “over two thousand non-

Mohawk title holders,” Def. Obj. Br. at 14 (emphasis added), to support their assertion that

there is a non-Indian presence in the land claim area.7 After thirty years of litigation, this

statistic has little meaning.

First, the Defendant class approved by Judge McCurn in 1983 is made up only of

landowners of over two acres and is derived from owners in all of the land claim areas,

including the Village squares. Canadian St. Regis Band of Mohawk Indians v. New York, 97

F.R.D. 453, 460-461 (N.D.N.Y. 1983). When the Mohawks prepared a title study in 2007,

only 49 parcels in the Hogansburg Triangle were non-Native owned. See SRMT/MNCC

Exh. 1, Att. C Map (Dkt. No. 474-1). Of the 545 acres at issue, 504 acres are vacant. Id.

Second, contrary to the Defendants’ general reference to 2000 “non-Mohawk title

holders” class members, the Defendant class was defined to include Indian land owners as

well as non-Indians. 8 According to our data, 78% of the land in the Triangle area is Native

course, was solely for the purposes of that case and has no precedential effect in this case.
Moreover, as we noted at oral argument, we have no doubt that Ms. Thompson, who has
avidly fought County sovereignty over her lands for decades, would be livid to learn that the
Defendants are citing to her as a source of authority in validating their laches argument. She
would never agree to an assertion that the State has valid title to Mohawk land that would be
confirmed by a dismissal of this suit. See Transcript at 83-84. To cite to her case as
confirmation of the settled expectations of the Mohawks would be laughable if it were not so
insulting.

7 The Defendants point to “the plaintiffs’ own estimation” of the size of the Defendant class.
It seems nonsensical that the Defendants do not know how many owners they may represent
in the land claim and whether these individual Defendants live in the Triangle or in areas
subject to the Magistrate’s dismissal recommendation.

8 It is difficult to fathom how the Defendant class can appropriately include Mohawk land
owners. The Mohawks living in the Triangle and Fort Covington are supposedly being
represented by the same attorneys who are representing the Counties and other businesses
and land owners when their interests are in clear conflict. For example, the Defendant
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owned, SRMT/MNCC Supp Exh. 1 (Dkt. 556-2) and only 3.4% is non-Indian owned and

occupied, SRMT/MNCC Opp. Br. at 36 (Dkt. No. 471). Thus, contrary to the implication of

the Defendants’ argument, there is not an extensive non-Indian Defendant class located in the

Triangle.

In sum, Defendants cannot make their case for the non-Indian character of the area

based on judicial notice because their facts have been disputed. The Defendants correctly

cite to the Comments to Rule 201, which conclude that “a high degree of indisputability is

the essential prerequisite” to judicial notice. Def. Obj. Br. at 18. This comment suggests that

if a factual dispute exists, then it would be improper to take notice under the rule. This is

precisely what the Mohawks have provided to this Court--not just census data, but title

records and ownership data, as well as title abstracts that show the history of ownership in

the Triangle. This evidence presents a direct and concrete challenge to the Defendants’ own

evidence.

In that light, the Magistrate found that “there was no factual support” for the Court to

take judicial notice that the Triangle has a non-Indian character. Report at 43. This finding

should be adopted.

2. The Courts Have Largely Relied on Population Statistics to Determine
the Character of an Area.

The Defendants assert that the Magistrate erred by “solely” focusing on population

statistics. Def. Obj. Br. at 15. As discussed above, the Magistrate did not simply focus on

population statistics. She rejected the request for judicial notice of non-Indian development

noting that the Mohawks (the predominant population) can be found to have also

Franklin County has foreclosed on individual Mohawk land owner/plaintiffs at the behest of
the attorneys that represent them both.
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significantly contributed to that development. She also rejected the assertion that it was

proper to notice non-Indian jurisdiction and non-Indian ownership on the ground that the

evidence suggested otherwise.

In any event, it is not a matter of the population statistics trumping the other factors.

Rather, population statistics help to define settled expectations: the population is indicative

of the nature of the ownership, development, and jurisdiction of the population in that area.9

Even the Defendants recognized this fact when they noted that the laches “element” of the

non-Indian character of the land claim area was analyzed by the Oneida court “by reference

to census data.” Joint Defs. Reply at 13 (Dkt. No. 498).

There can be no doubt that the Court in Cayuga looked at the character of the

populations as the basis for determining settled expectations. Quoting Sherrill, the Cayuga

court pointed to non-Indians owning and developing the lands, and to the “distinctly non-

Indian character of the area” as a basis to conclude that laches applied. 413 F.3d at 277.

Similarly, in Oneida, the Second Circuit stated that “subsequent ownership of those lands by

non-Indian parties” threatens years of “settled land ownership” and “justified expectations.”

9 Citing to Sherrill, the Defendants contend that the population statistics should not be
controlling because the “increase in the non-reservation Indian population” based on open
market purchases cannot be used to revive the Indian character of the area. Def. Obj. Br. at
16, n. 2. But this is not a matter of a tribe planting a flag on a single parcel in an entirely
non-Indian enclave and proclaiming sovereignty as the Oneidas had done. We presented
evidence of long standing Mohawk ownership in the Triangle going back generations. See
SRMT/MNCC Exh. 6 (Dkt. No. 474-25) (Thomas Declaration). The 1990 census showed a
Native population in the Triangle of approximately 72%. Report at 44; SRMT/MNCC Exh.
3 at ¶ 17 (Dkt. 474-13) (Mann Declaration). That Native population did not spring up
overnight.

Mohawks who occupy property foreclosed by the County are also properly included in the
population statistics and are perhaps the most indicative of the expectations of the population
in the Triangle land claim area. These Mohawks expect that their land is Mohawk land and
that it is part of the reservation, having been illegally taken by the State. Should their views
not count simply because they are Indians?
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Oneida Indian Nation v. County of Oneida 617 F.3d 114, 137 (2nd Cir. 2010). Again, the

nature of the population drives the conclusion as to ownership and expectations.

Population statistics that establish the nature of the area were therefore the proper

focus of the Magistrate and for this Court. The only reason to reject these statistics would be

if this Court concluded that the only justified expectations that matter are those of the non-

Indians and their governments, and that their expectations should be deemed “justified” no

matter what the facts as to the nature of the area. No support for such a ruling can be found

in prior land claims decisions.

3. Diminishment Cases Provide a Key to Assessing the Character of the Area.

The Defendants claim that the Magistrate erred in referencing a diminishment case,

Rosebud Sioux Tribe v. Kniep, 430 U.S. 584 (1977), in assessing justifiable expectations.

Def. Obj. Br. at 16. But this is precisely the case relied upon by Justice Ginsberg in Sherrill

to assess justifiable expectations: “This Court has observed in the different, but related,

context of the diminishment of an Indian reservation that ‘[t]he longstanding assumption of

jurisdiction by the State over an area that is over 90% non-Indian, both in population and in

land use,’ may create ‘justifiable expectations.’” 544 U.S. at 215 (quoting Rosebud, 430 U.S.

at 604-05, for the proposition that “‘jurisdictional history’ and ‘the current population

situation ... demonstrat[e] a practical acknowledgment’ of reservation diminishment; ‘a

contrary conclusion would seriously disrupt the justifiable expectations of the people living

in the area.’”).

The Sherrill Court also referenced the diminishment cases in considering

checkerboard jurisdiction, stating: “The city of Sherrill and Oneida County are today

overwhelmingly populated by non-Indians. A checkerboard of alternating state and tribal
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jurisdiction in New York State—created unilaterally at OIN’s behest—would ‘seriously

burde[n] the administration of state and local governments’ and would adversely affect

landowners neighboring the tribal patches. 544 U.S. at 219-220 (citing Hagen v. Utah, 510

U.S. 399, 421 (1994) and Solem v. Bartlett, 465 U.S. 463, 471-472, n.12 (1984)).

In Solem, the court found that where the "population of the area is now evenly

divided between Indians and non-Indian residents," there could be no legitimate expectation

that the land would always remain free of Indian jurisdiction. 465 U.S. at 480. The Court

also looked to the "strong tribal presence," citing to several significant facts: the Tribal

authorities policed and supplied services to the area, two thirds of the Tribe's members lived

in the area, and the seat of Tribal government was located in the disputed area. Id. The

Court noted, on the other hand, that "[w]hen an area is predominantly populated by non-

Indians with only a few surviving pockets of Indian allotments, finding that the land remains

Indian country seriously burdens the administration of state and local governments." Id. at

471 n.12. The Court cited to non-Indians flooding into lands as evidence that diminishment

may have occurred. Id. at 471.

If this kind of analysis is legitimately used to determine that equitable considerations

require the application of laches, then so too, this analysis should be fairly used to determine

if laches should not apply. In this case, the Triangle is like the area with a strong tribal

presence discussed in Solem. The Tribe polices the area, hundreds of Mohawks live there

and the Tribe has extensive businesses there. SRMT/MNCC Exh. 4 (Dkt. No. 474-22). The

Triangle is, in effect, the reverse of the area Solem identified as one that would burden the

administration of state or local government if found to be Indian country—the Triangle is

predominantly Indian (not non-Indian) with a few surviving pockets of non-Indian (rather
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than Indian) owners. The Indians (rather than non-Indians) have slowly taken over the area

after the State’s illegal purchases. See SRMT/MNCC Opp. Br. at 45 (Dkt. No. 471).

All of this information was provided to the Magistrate to counter the Defendants

request for judicial notice and, in citing to these cases, the Magistrate applied the law and the

diminishment cases equitably.

C. The Defendants Are Not Entitled to Unchallenged Judicial Notice of
Their Census Data Since the Mohawks Proffered More Precise Data in
Rebuttal.

The Defendants argue the Magistrate erred in taking judicial notice of the Mohawk’s

census block data because there is no evidence that the “census block methodology [used by

the plaintiffs] is a generally accepted methodology for analyzing such data[.]” Def. Obj. Br.

at 21.10

It is not clear what the Defendants mean by “accepted methodology.” According to

the Geographic Areas Reference Manual prepared by the Census Bureau, found at

http://www.census.gov/geo/www/garm.html, census blocks are “the smallest geographic area

for which the Bureau of the Census collects and tabulates decennial census data,” and “are

formed by streets, roads, railroads, streams and other bodies of water, other visible physical

and cultural features, and the legal boundaries shown on Census Bureau maps.” See SRMT

10 The Defendants claim that the census data is not subject to judicial notice because “the
data did not even exist at the time the complaints were filed.” Def. Obj. Br. at 20. The rule
cited by the Defendants is not applicable. The timing of information goes to an aspect of
judicial notice rule that allows the notice of documents that might have been used for the
preparation of a complaint. Such documents must exist at the time of the filing of the
complaint. Census data falls under a different aspect of the judicial notice rule. Census data
is subject to notice because it is trusted public information. See United States v. Esquivel, 88
F.3d 722, 727 (9th Cir. 1996)(“[T]he census documents meet the requirements of Rule
201(b) Fed.R.Evid., in that they are ‘not subject to reasonable dispute’ because they are
‘capable of accurate and ready determination by resort to sources whose accuracy cannot
reasonably be questioned.’”)
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Obj. Exh. 17 at 11-1. See also SRMT/MNCC Exh. 3, ¶ 13 (Dkt. No. 474-13) (hereinafter

“Mann Dec.”) ("Census data is not available on a finer level … ."). As the Bureau of the

Census states on its website, "Census blocks nest within all other tabulated census

geographic entities and are the basis for all tabulated data.”

http://www.census.gov/geo/reference/gtc/gtc_block.html. The block configurations and the

numbering of blocks can vary from census to census depending on changes in boundaries.

SRMT Obj. Exh. 18; Mann. Dec. at ¶ 13 (“…census block boundaries differ by Decennial

Census year.”).11

In presenting the census block data, our expert, Dr. Mann, did not develop a

“methodology” in the sense that, for example, an economist might. Rather, he compiled

population information collected by the Census Bureau that was narrowly tailored to the land

claim areas. Relying on census blocks wholly within the area and blocks partially within, he

determined the populations counts. The data was labeled “interior count,” meaning the

population in the blocks that were wholly within or interior to the land claim area, and

“exterior count,” meaning the population of the blocks both wholly and partially within the

land claim area, i.e., including some population that was exterior to the land claim areas. Dr.

Mann did not create the count—he added up numbers provided by the Census Bureau to

arrive at population totals for the relevant areas. He did not create the census block

boundaries or numbering—the Census Bureau did. The expert simply identified the relevant

blocks by number that met the criteria (wholly or partially within the relevant areas),

11 In the 1990 census, census blocks had three digit numbers, whereas in the 2000 census,
they had four or five. SRMT Obj. Exh. 19, Census 2000 Geographic Definitions,
https://www.census.gov/geo/www/geo_defn.html, at 8. In the 2010 census, they had four.
SRMT Obj. Exh. 20. In 2000, there were 298,506 census blocks in New York, whereas in
2010 there were 350,169. SRMT Obj. Exh. 21, Tallies of Census Blocks By State or State
Equivalent.
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determined the census population counts for those blocks, and then determined the totals for

the relevant areas using simple math. There was no data manipulation or “analysis” that

required his opinion or judgment. His expertise was providing information on how to arrive

at a population figure for an area smaller than a county or town, in knowing how to access

the data, and how to identify the census blocks.

Under Fed. R. Evid. 201 (b)(2), this Court may take judicial notice of evidence that

can be “accurately and readily determined from sources whose accuracy cannot reasonably

be questioned.” By definition, Census data falls within that category. All of the data we

provided can be verified either using the census information we have provided or by

accessing the data on the internet. See Schmidt Affidavit ¶ 2.

Finally, the Defendants claim the Magistrate erred in recognizing the Mohawk data

because the Defendants challenged it. But they did not challenge the “accuracy” of the data.

They did not dispute that the Census uses census blocks. They simply claimed that the

Mohawk materials departed from census tracts they had used and that it included foreclosed

properties. See Joint Defs. Reply at 13-14 (Dkt. No. 498). This is not sufficient to support a

claim that the Magistrate erred when a proper challenge to data was never made. Clearly, the

Magistrate understood the data and found it accurate.

The Mohawk census data is properly subject to judicial notice, and the Magistrate’s

recommendation to judicially notice it should be adopted.

3. The Mohawk Census Data is More Accurate and Relevant Than That
Produced by Defendants and Claims to Inaccuracy Are Unfounded.

There can be no doubt that the data provided by the Mohawks is the more accurate

representation of the population of the land claim areas. Given that most of the population of

the Town of Bombay lies outside of the land claim area, it simply makes no sense to include
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the population statistics for the entire Town. To do so distorts identification of the relevant

population that would be impacted by the claim. See Esquivel, 88 F.3d at 727 n.2 (“In

presenting census data, the defendant should not selectively include [census] data which

supports her position, while ignoring census data which, as here, also bears on the issue…

.”). The example below illustrates the Defendants’ skewed data.

The Defendants’ Exhibit 10 (Dkt. No. 471), shows that the population of Bombay in

2000 was 1,192, of whom 191 (or 16.0%) were Indian. The data the Defendants provided

relating to towns is a compilation of data called “minor civil subdivisions,” or MCDs.

SRMT Obj. Exh. 19, at 2, 10. Census 2000 Geographic Definitions,

https://www.census.gov/geo/www/geo_defn.html.

The Defendants relied on the population for the MCD “Town of Bombay” when it

argued the non-Indian character of the land claim areas. See Mann Dec. at 16. This MCD

does not align with the actual boundaries of the claim areas, however. The census block map

of the Town of Bombay shows that most of the Town as designated by the Census Bureau

lies outside of the Triangle. SRMT Obj. Exh. 22. That part of the population is not relevant

to a determination of the population and character of the Triangle claim area. Because they

rely on Census data that is not coextensive with the land claim boundaries, Defendants failed

to provide the accurate data required to analyze the population and character of the actual

land claim areas at issue.

The MCDs are made up of census blocks within defined boundaries. The census

block data the Mohawks used for the Hogansburg Triangle includes only those blocks

identified as wholly or partially within the Triangle. See Mann Dec. Atts. A and B. These
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blocks are clearly visible on the maps and have been identified on the accompanying census

data sheets.

Using census block data and counting only those blocks wholly within or partially

within the boundaries of the Triangle claim area, the population of the Hogansburg Triangle

totaled between 115 (total population for census blocks wholly within the Triangle) and 221

(including blocks partially within the Triangle), of whom 87 (75.7%) to 130 (58.8%),

respectively, were Indian.

The Defendants mistakenly charge that the Mohawk data has inconsistencies. First,

they allege that the “count” is a made up number. See Def. Obj. Br. at 19. As noted above,

the “count” is the sum of the census population counts (the total number counted) for the

census blocks wholly or partially within the relevant areas. It is not produced or manipulated

in any way.

The Defendants assert that “it is not possible to coordinate the census blocks [sic]

maps for the Hogansburg Triangle, Mann Dec., Exhibits A & B, with the census data for

2000 attached to the declaration as Exhibit G. The maps do not contain the census block

numbers included in the census print out.” Def. Obj. Br. at 21. This is demonstrably

incorrect.

To begin with, the objection compares maps showing 1990 Hogansburg census

blocks, Attachments A and B, with the data regarding 2000 census blocks, Attachment G.

Defendants are comparing apples and oranges. The 1990 maps do not match with the 2000

block data because, as we explain above, the numbering and boundaries of census blocks

vary between censuses. A comparison of the relevant maps to the relevant data, i.e., 1990
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map to 1990 data, shows that they correlate. But the data cannot be directly compared from

one census to the next because the census boundaries and maps change.

The Defendants object that, “there is no explanation as to why the census block

numbered 418 in the 1990 census was numbered 4018 for the 2000 census and similarly no

explanation as to why the total population for census block 418 in 1990 was 21 when the

total population for census block 4018 in 2000 was 0.” Def. Obj. Br. at 21. Contrary to

Defendants’ assertion, block 418 (1990) did not become block 4018 (2000). Rather, the map

clearly shows that what was block 418 in 1990 (Mann Dec. Att. A) was numbered as block

4014 for the 2000 survey (Mann Dec. Att. D), with a possible slight change in boundaries at

the southernmost portion. As explained above, the Census Bureau makes changes to the

census criteria such as numbering and boundaries with each survey. These changes do not

diminish the relevance or accuracy of the data.

The only relevant question is whether the Defendants and the Court can determine if a

census block falls within or partly within the Triangle as we claim and if the population data

for that block has been stated accurately. While there may be variations from Census to

Census, those variations do not suggest significant data errors. Rather, based on such a

comparison, the blocks are fairly consistent in their boundaries and the population figures do

not vary enough to make a significant difference in the overall analysis of the character of the

area.

In sum, the Defendants’ objection to the census block data is primarily based on a

misunderstanding of how the census data works, not in the accuracy or relevance of the data.
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CONCLUSION

This Court should take judicial notice of the Mohawk data and adopt the Magistrate’s

recommendation that Defendants’ motion be denied as to the Hogansburg Triangle. Further,

this Court should hold that Defendants’ motion as to the Ft. Covington claim area, which has

a significant and growing Indian population, also be denied.

Respectfully submitted,

_______________________________
/s/Marsha K. Schmidt

Marsha K. Schmidt (NDNY Bar No. 512364)
(mailto:mschmidt@hobbsstraus.com)
HOBBS, STRAUS, DEAN & WALKER, LLP
2120 L Street, N.W., Suite 700
Washington, D.C. 20037
(202) 822-8282
Counsel of Record for the St. Regis Mohawk
Tribe

_____________________________________
/s/Michael L. Roy

Michael L. Roy (NDNY Bar No. 512365)
(mroy@hsdwdc.com)
HOBBS, STRAUS, DEAN & WALKER, LLP
2120 L Street, N.W., Suite 700
Washington, D.C. 20037
(202) 822-8282
Counsel for the St. Regis Mohawk Tribe

_____________________________________
/s/Curtis Berkey

Curtis Berkey (NDNY Bar No. 101147)
ALEXANDER, BERKEY, WILLIAMS &
WEATHERS LLP
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2030 Addison Street, Suite 410
Berkeley, CA 94704
(510) 548-7070
(cberkey@abwwlaw.com)
Counsel for the Mohawk Nation Council of
Chiefs

_______________________________________
/s/Alexandra C. Page

Alexandra C. Page (NDNY Bar No. 512731)
Indian Law Resource Center
601 E. Street, S.E.
Washington, D.C. 20003
(202) 547-2800
(apage@indianlaw.org)
Counsel for the Mohawk Nation Council of
Chiefs
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