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ARGUMENT1 

 A.  Rule 12(c) and Conversion to Summary Judgment.   The State and Municipal 

Defendants contend that the Court should not take judicial notice of Plaintiffs’ declaration 

regarding census data because the declaration is an expert opinion and reference to it would 

require conversion of their motions.  They further state that the Magistrate expressly rejected the 

conversion of their motions to summary judgment and therefore erred in using the census data 

presented in that declaration.  (Dkt. No. 606 at 12) (“State/Muni Def. Resp.”).   

 The Magistrate erroneously concluded that “the District Court” had not converted the 

motion and therefore the motions could only be considered under Rule 12(c).  (Dkt. No. 573 at 

15, n.13) (“Report”).  The district court had never made that finding or order.  It was up to the 

Magistrate to do so.  Even with that error, the Magistrate’s consideration of the declaration was 

permissible under Rule 12(c) because under Federal Rule of Evidence 1006 the declaration was a 

compilation of judicially noticeable data and, as such, consideration would not necessarily lead 

to mandatory conversion.   

 1.  Conversion was not decided.  The Magistrate’s conclusion that the district court had 

not converted the motions, Rep. at 15 n. 13, is incorrect.  No ruling on that issue had been made.  

It was a matter referred to the Magistrate for report and recommendation under 28 U.S.C. § 

636(b), and it was up to the Magistrate to determine if conversion was mandated.2  But neither 

the current nor the former magistrate decided the issue.  

                                                
1 Plaintiffs St. Regis Mohawk Tribe replies to the response brief of the State and Municipal Defendants, 
Dkt. No. 606.  We hereby join in and adopt by reference the reply of the Mohawk Nation Council of 
Chiefs and the Mohawk Council of Akwesasne filed this day to the Response of Defendants NYPA, Dkt 
No. 610.   
 
2 See e.g. Permatex v. Loctite Corp., No. 03 Civ. 493, 2003 WL 22683341, at *11 (S.D.N.Y. 2003) 
(recommendation that motion for judgment on the pleadings be denied due to need for extrinsic evidence 
to resolve contract interpretation); Jermosen v. Coughlin, No. 89 Civ. 1866, 1992 WL 131786 (S.D.N.Y. 
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 When opposing the original motions in 2007, the Plaintiffs proffered numerous exhibits 

and evidence to counter the facts for which the Defendants were requesting judicial notice.  Rule 

12(c) requires a court to exclude the material from consideration or convert the motion to 

summary judgment.  Sira v. Morton, 380 F.3d 57, 66 (2d Cir. 2004) (excerpts from deposition 

not excluded by the court and motion converted); Cleveland v. Caplaw Enters., 448 F.3d 518, 

521 (2d Cir. 2006) (district court explicitly refused to consider outside materials and denied 

conversion).   The Plaintiffs requested that the Court convert the motions to motions for 

summary judgment arguing the material presented created significant disputes of fact.  See 

SRMT/MNCC Opp. Br. at 5-10 (Dkt. No. 471).   

 During the briefing, neither the State nor the Municipal Defendants asked that the 

Plaintiffs’ materials be excluded from consideration.  See e.g., Dkt. No. 498 (State and Municipal 

Defendants argued against conversion but did not request exclusion).  NYPA requested that the 

evidence be excluded but that request was never acted upon.  The case was stayed for years 

pending the outcome of other land claim cases.  See NYPA Reply Br. at 3 (Dkt. No. 499).  The 

matters of conversion and exclusion of evidence remained undecided when the stay was lifted 

and the parties filed supplemental briefs.  See e.g., SRMT/MNCC Supp. Br. at 4 (Dkt. No. 556).  

The question of conversion to summary judgment was also discussed at the oral argument.3  

                                                                                                                                                       
1992) (district court de novo review of magistrate recommendation on motion for judgment on the 
pleadings). 
 
3   In the oral argument in 2011 before former Magistrate Lowe, the parties discussed in detail whether the 
motions should be denied to allow further factual development and discovery.  See Transcript at 43 (Dkt. 
No. 573) (discussion concerning further discovery); 54 (magistrate asked if there is a question of fact that 
requires the parties to move forward to discovery); 60 (issues of fact discussed); 129-130 (discussion of 
questions of fact and need for additional discovery).  This discussion dovetailed with the arguments made 
by the Plaintiffs and the United States in requesting the conversion of the motion to summary judgment.  
See SRMT/MNCC Opp. Br. at 6 (request for conversion because of proffered evidence and creation of 
dispute of fact); U.S. Opp. Br. at 12 (Dkt. No. 484)(conversion would require further discovery). 
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Thus, upon referral to the Magistrate, the conversion issue had not been resolved.  The 

Magistrate then concluded (erroneously) that the court had not converted the motion.  Rep. at 15. 

n. 13. 

 Because the magistrate did not reach the issue, this Court must decide whether under 

Rule 12(c) this motion warrants conversion based on the substantial amount of extrinsic evidence 

submitted by both parties.  Caplaw Enters., 448 F.3d at 521; 28 U.S.C. § 636(b)(1).   

 2.  Conversion would be proper.  The State and Municipal Defendants argue that if the 

Court considers the Plaintiffs’ evidence, including the declaration through which the Plaintiffs 

offered its detailed census data, the court must consider the motion one for summary judgment.  

See State/Muni. Def. Resp. at 17-18.  As we explain below at p. 6-8, since the declaration is 

admissible under Fed. R. Evid. 1006 and presents evidence subject to judicial review, conversion 

would not be required.  However, given the breadth of evidence presented to this Court that is 

highly relevant to the laches analysis, and given that even the Defendants have presented a 

substantial number of documents some of which are outside of the pleadings, this Court should 

convert the motions.   

 The Defendants have tried to keep all of their evidence within judicial notice so that the 

motion need not be converted.  But there is evidence that has been submitted by the Defendants 

that does not fall within that realm.  For example, in 2011, NYPA submitted a declaration and 

statement regarding the 2005 settlement agreement between the parties as well as the settlement 

agreement itself.  (Dkt. No. 564-4 (Declaration of Cambouris) and 564-5 (Exh. 1).)4  In this last 

                                                
4 The Defendants decry our citation to the 2005 Settlement Agreement as a violation of Fed. R. Evid. 408.  
NYPA Response at 15 (Dkt. No. 610).  The Plaintiffs raised the fact that NYPA agreed to remove the 
Islands from the project several times.  In each instance we cited, not to the settlement agreement itself, 
but to NYPA’s own public records where it describes the terms of the settlement.  See SRMT/MNCC 
Surreply Exh. B (Dkt. No. 503-2) and SRMT/MNCC Supp. Exh. 7 (Dkt. No. 556-8).  In response, NYPA 
submitted the actual settlement agreement in the Cambouris Declaration. (Dkt. No. 564-5).  Since NYPA 
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round of briefing, NYPA submitted a map that its law firm prepared as well.  NYPA Resp., Exh. 

11_ (Dkt. No. 611-11).  Throughout the briefing, the State and Municipal Defendants have 

submitted scores of pleadings as well as statements, declaration and affidavits from other land 

claim cases all in an effort to support their contentions.  The State and Municipal Defendants 

admit that such materials are outside of the pleadings and mandate conversion.  State/Muni Def. 

Resp. at 18 (citing cases).   

 The Defendants have also set forth numerous facts that are not supported by the record or 

subject to judicial notice.  See SRMT/MNCC Opp. Br. at 7-10.  Because of the substantial 

amount of facts being argued, the Plaintiffs submitted a Statement of Disputed Facts, Dkt. No. 

472, which details the facts the Defendants have requested be judicially noticed such as Indian 

population, land ownership, development, and the character of the area, and the evidence 

proffered by Plaintiffs to counter those facts.5  Even during oral argument, Plaintiffs provided to 

the Court exhibits as counter evidence to many of the Defendants claimed “undisputed facts.”  

                                                                                                                                                       
made the settlement agreement public in their own records and in this court proceeding, their protests ring 
hollow.  In any event, the Plaintiffs did not submit the Settlement Agreement in violation of Rule 408 
since it is not being used to prove the validity of the claim or to otherwise impeach testimony regarding 
the claim.   
 
5 For example, in addition to census data, the Mohawks presented evidence regarding land ownership 
based on a summary of land records, Fisher Declaration, SRMT/MNCC Exh. 1 (Dkt. No. 474-2), and 
evidence as to historic Native land ownership in the area, Thomas Declaration, SRMT/MNCC Exh. 6 
(Dkt. No. 474-25).  This evidence is admissible under Fed. R. Evid. 1006, which permits the admission of 
summaries and charts so long as the underlying data is otherwise admissible, in this case, land records and 
deeds, which are subject to judicial notice.  See Lujan v. Cabana Management, 284 F.R.D. 50, 77 
(E.D.N.Y. 2012) (summary of records admissible so long as underlying documents are admissible); 
Tamarin v. Adam Caterers, Inc., 13 F.3d 51, 53 (2d Cir. 1993)(same); Oneida Indian Nation of New York 
v. County of Oneida, New York, 217 F. Supp. 2d 292, 304 n.9 (N.D.N.Y. 2002) (taking judicial notice of 
deeds); Mueller v. First Nat. Bank of Quad Cities, 797 F.Supp. 656, 658 (C.D. Ill. 1992) (title abstracts 
admissible to extent not an opinion).  See further discussion below at 6-8.  We also provided information 
on development and the local school system, which has a majority Native population.  See Dkt. No. 472 
and accompanying exhibits. 
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Notably, at no time during that hearing did the State or Municipal Defendants or NYPA argue 

that the evidence should be excluded.   

 Under Rule 12(c), once a district court is presented with matters outside of the pleadings, 

it has two choices: exclude the materials or convert the motion and allow the parties an 

opportunity for discovery prior to summary judgment.  Sira v. Morton, 380 F.3d at 67-68; Falls 

River Realty, Inc. v. City of Niagara Falls, 754 F.2d 49, 53-54 (2d Cir. 1985); Rubert-Torres v. 

Hosptial San Pablo, Inc., 205 F.3d 472, 475-476 (1st Cir. 2000).  If the Court does not expressly 

exclude the materials, the conversion is mandated.  “This conversion requirement is ‘strictly 

enforced’ whenever a district court considers extra-pleading material in ruling on a motion to 

dismiss.”  Chambers v. Time Warner, Inc., 282 F.3d 147, 154 (2d Cir 2002)(citations omitted).  

See also, Caplaw Enters., 448 F.3d at 521 (because district court explicitly excluded outside 

material, motion was not converted).  Given the substantial amount of documents that have been 

proffered to this Court, it seems only logical that the motion be converted.6  Even if conversion 

does not occur, as we explain below, much of the evidence proffered by the Mohawks is subject 

to judicial notice and can be considered in the context of a motion to dismiss.   

 It cannot be stressed enough that the question for this Court is whether the Defendants 

have presented sufficient evidence to support their motion.  Unlike Onondaga, the Mohawk 

Plaintiffs offer evidence that goes to the very heart of the Indian character and societal 

expectations inquiry and which directly disputes the Defendants claimed facts. On that basis, 

conversion is appropriate. 

                                                
6 Some Circuits require only the failure to exclude outside evidence to convert the motion to summary 
judgment.  See Max Arnold & Sons, LLC. v. W.L. Hailey & Co., Inc., 452 F.3d 494, 502-504 (6th Cir. 
2006)(summarizing various circuit law on conversion and concluding that “the mere presentation of 
evidence outside of the pleadings,” absent a rejection of such evidence, is “sufficient to trigger the 
conversion of a Rule 12(c) motion to a motion for summary judgment.”).  
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 B.  Plaintiffs’ Declaration is not an “expert report.”  The Defendants argue that the 

Magistrate erred in relying on the census information provided in the Mann Declaration because 

it was an expert report.  State/Muni Def. Resp. at 20-22.  Further, they say that because the 

Magistrate did not convert the motions, the consideration of the declaration was improper under 

Rule 12(c).  Id. at 17.    

 The Mann Declaration is not an expert report in the true sense, because it does not give 

an opinion.  Rather, it is a compilation of data that fits easily within Federal Rule of Evidence 

1006, which permits the admission of charts or summaries of evidence so long as the underlying 

data is admissible and available.7  Dr. Mann summarized census data and provided the 

underlying public data he relied upon, which is judicially noticeable and which can be checked 

readily for accuracy by reviewing the census materials attached to the declaration or by 

consulting the census website.  See SRMT Resp. and Schmidt Affidavit at 2-3 (Dkt. No. 607-1).  

This Court can consider this declaration in this motion briefing without conversion.  “As a 

compilation of data, rather than an expert report, consideration of the [declaration] does not 

require the Court to make any finding of fact or inquiry into [the declarant's] qualifications as an 

expert or his methodology” and the declaration may therefore be judicially noticed and 

considered in a motion to dismiss.  In re Bear Stearns Companies, Inc. Sec., Derivative, & 

ERISA Litig., 763 F. Supp. 2d 423, 582 (S.D.N.Y. 2011).  See also Grace v. Corbis Sygma, 535 

F.Supp.2d 392, 397 (S.D.N.Y. 2008) (calculations in report based on evidence subject to judicial 

notice is admissible so long as not opinion); Ammons v. Dade City, Fla, 594 F.Supp. 1274 (M.D. 

                                                
7 Fed. R. Evid. 1006 provides: “The proponent may use a summary, chart, or calculation to prove the 
content of voluminous writings, recordings, or photographs that cannot be conveniently examined in 
court. The proponent must make the originals or duplicates available for examination or copying, or both, 
by other parties at a reasonable time and place. And the court may order the proponent to produce them in 
court.”  
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Fla. 1984) (exhibit with statistical summary of census evidence admissible under Rule 1006).  

See also note 5 above. 

 The Defendants agree that public documents attached to an affidavit may be subject to 

judicial notice.  See State/Muni. Def. Resp. at 21.  However, citing to San Luis Food Producers 

v. United States, 772 F. Supp .2d 1210 (E.D. Cal. 2011), their objection is that Dr. Mann is 

giving an opinion.  State/Muni. Def. Resp. at 20.  San Luis was addressing the submission of 

pleadings from other cases.  The Court found that while the pleadings could be noticed, the Court 

was not required to agree with “one party’s opinion of how a matter of public record should be 

interpreted.”  772 F. Supp. 2d at 1216 n.1. 

 Dr. Mann's Declaration does not interpret pleadings or a public record.  A fair reading of 

the Mann Declarations shows that there is no opinion contained in them.  “Opinion evidence” is 

defined as, “A witness's belief, thought, inference, or conclusion concerning a fact or facts.”  

EVIDENCE, Black's Law Dictionary (9th ed. 2009).  Nowhere in Dr. Mann’s declarations does 

he offer any statement of inference or belief from the census data.  He simply states that he was 

asked to provide data on the areas of interest (the land claim areas) and having determined that 

the boundaries of the land claim areas did not “coincide” with the political boundaries of regions 

for the census, he proposed determining population estimates for the land claim areas using 

census blocks.  SRMT/MNCC Exh 3 at ¶¶ 11-12 (Dkt. No. 474-13); SRMT Obj. Br. Exh. 1 (Dkt. 

No. 594-2).  Then he does so.  He offers no opinion as to the meaning of the data, he offers no 

inferences from the data.  He simply makes calculations based on the areas we asked him to 

review and the census blocks.  His calculations can be discerned from the underlying data he 

included in his exhibit.   

 The Defendants also claim the materials lack foundation.  State/Muni. Def. Resp. at 21.  

However, the case cited, Hough-Scoma v. Wal-mart Stores, Inc., No. 96-CV-0707, 1999 WL 
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261857 (W.D.N.Y 1999), is distinguishable.  In Hough-Scoma, the table at issue was generated 

using census materials but the criteria for the classifications were not presented, nor was any 

indication given of the age of the data, all of which called into question its statistical validity.  Id. 

at *3.  Here, Dr. Mann did not generate data.  See e.g., Attach. G of the Mann Declaration (Dkt. 

No. 474-20) (showing a file of census data obtained from the census website, American 

Factfinder).  Each census block and tract is indicated in the column headings.  Those 

identification numbers can be correlated to the attached maps.  Blocks he considered “within” 

versus “partially within” are indicated by colors on the map.  The populations are “estimates” 

because he acknowledges that for blocks partially within, some portion of that population count 

would lie outside the land claim area.   Certainly, the information provided in the Mann 

Declaration is far more accurate in estimating the Indian versus the non-Indian population of the 

land claim areas than is the County and Town census data proffered by the Defendants which 

includes large swaths of land that is not impacted whatsoever by the land claims.   

 Thus, assuming the Magistrate correctly decided the motion in the context of a motion for 

judgment on the pleadings rather than converting, the materials submitted under Dr. Mann’s 

declaration were subject to judicial notice and could be considered by the Magistrate.   

 C.  Laches Evidence Standard.  Significantly, the State and Municipal Defendants do not 

disagree with the land ownership and population data presented by Plaintiffs.  Their issue is that 

it paints the wrong picture and they would like the Court to disregard it.  They argue that “the 

applicable and relevant time period for the census data is the period between the alleged wrong 

and the commencement of the actions….”  State/Muni. Def. Resp. at 12.  They recognize that the 

facts establish a “recent increase” in the Indian population and landholdings.  But they say that 

recent statistics are not the correct time frame of reference.  Rather, the correct time frame of 
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reference is the time between the wrong and the filing of the claim.  Id. at 13-14.  On that basis, 

they argue the Court must conclude that, over that time period, the area is non-Indian in 

character.  Their time frame proposal for measuring Indian character should be rejected as 

legally wrong.  The Courts have not established any such standard. See City of Sherrill v. Oneida 

Indian Nation, 544 U.S. 197, 210 (2005)(court cites to 2000 census); Shinnecock Indian Nation 

v. New York, 2006 WL 3501099, *5 (E.D.N.Y. 2006)(2005 census data cited); Onondaga Indian 

Nation v. New York, 2010 WL 3806492, *8 (N.D.N.Y 2010)(“the land is predominantly non-

Indian today….”)(See State/Muni. Defs Appx. 1(Dkt. No. 589-1- Unreported cases)).  Even the 

Defendants presented recent census data including the 2000 Census.  If their position is correct, 

then they provided irrelevant data, and the motion must be denied because Defendants have 

failed to establish the non-Indian character of the land claim areas. 

 Assuming arguendo the contention has any merit, the Plaintiffs presented data for the 

1990 Census, which was compiled within a year of filing of the Tribe and MNCC Complaint and 

even at that time the population statistics show a large majority Indian population.  Certainly, 

that population did not spring up over night.   

 Trying to link the facts to Sherrill and the Supreme Court’s statement that a tribe cannot 

use open market purchases to establish sovereignty, the Defendants claim that during the course 

of this land claim (some 24 years now), the Mohawks made a “concerted effort to skew the 

nature of the land claim area” by buying properties on the open market.  State/Muni. Def. Resp. 

at 12, 15.  That is false. There could be any number of reasons as to why non-Indian population 

and land ownership figures are declining.  The percentage of non-Indian vacant land is quite 

high.  The population may be aging and the young people may be moving away.  The economy 
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may not support the population.  For whatever reason, the non-Indians are leaving and the 

Mohawks are buying the land. 

 We proffered evidence to show that Mohawks have been living in these areas for 

generations.  In the late 1930’s the U.S. filed a lawsuit on behalf of ten Mohawks living in the 

Hogansburg Triangle to challenge the County property tax.  To illustrate Mohawk historic 

ownership in the Triangle (i.e., to show that the Mohawk presence is not recent), we prepared 

title abstracts of those properties to determine the history of Indian or non-Indian ownership.  

Using tribal records to identify whether an owner was a Mohawk, we determined that some of 

those properties had been in Mohawk hands since the early 1800’s.  Some parcels have been in 

continuous Mohawk ownership since the early 1900’s (one since 1918 and another since 1924).  

See SRMT/MNCC Opp. Br. at 36-37 (Dkt. No. 474) and Exh. 6, Declaration of Patricia Thomas, 

with title abstracts attached.  See note 3 above.  

 The Hogansburg Triangle has been an extension of the undisputed reservation for 

generations.  Their factual assertion that the Indian character of the area is of recent vintage 

should be rejected because it is simply wrong and they have produced not one shred of evidence 

to prove it is so.  The Plaintiffs have presented more than sufficient evidence that can be noticed 

by this Court, which shows a long history of Mohawk presence that cannot be disregarded using 

a standard never adopted by the courts.  

Respectfully submitted, 
 
_______________________________ 
/s/Marsha K. Schmidt 
 
Marsha K. Schmidt (NDNY Bar No. 512364) 
(mailto:mschmidt@hobbsstraus.com) 
HOBBS, STRAUS, DEAN & WALKER, LLP 
2120 L Street, N.W., Suite 700 
Washington, D.C. 20037 
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(202) 822-8282 
Counsel of Record for the St. Regis Mohawk Tribe 
 
 
_____________________________________ 
/s/Michael L. Roy 
 
Michael L. Roy (NDNY Bar No. 512365) 
(mroy@hsdwdc.com) 
HOBBS, STRAUS, DEAN & WALKER, LLP 
2120 L Street, N.W., Suite 700 
Washington, D.C. 20037 
(202) 822-8282 
Counsel for the St. Regis Mohawk Tribe 
 
 

February 25, 2013 
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Michael L. Roy, Esq. 
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