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ARGUMENT 

The State contends that by making a submission to the Secretary of the 

Interior, explaining how the Tribe’s Lansing property was acquired and why the 

Secretary is required to hold it in trust for the Tribe under the Michigan Indian 

Land Claims Settlement Act (MILCSA), the Tribe would breach Section 9 of its 

Class III gaming Compact with the State.  The Court need not address that 

contention, because Congress’s limited abrogation of tribal sovereign immunity in 

the Indian Gaming Regulatory Act (IGRA) does not apply to this case at this time.  

In fact, however, a MILCSA trust submission would not violate the Compact. 

Section 9 applies only to trust applications addressed to the Secretary’s 

discretion and seeking permission to conduct “off-reservation” gaming under 

IGRA’s “two-part determination” provision, 25 U.S.C. § 2719(b)(1)(A).  The 

Tribe’s submission would set out why the Secretary is required to take the Lansing 

property into trust under MILCSA.  It would require no statement of how the Tribe 

intends to use the land; no review of the intended use by the Secretary; and no 

determination by the Secretary that the Tribe could use the land for gaming under 

IGRA.  And if the land is taken into trust, gaming will be authorized, if at all, not 

by the off-reservation provision in Section 2719(b)(1)(A) but by the “equal-

footing” provision in Section 2719(b)(1)(B)(i), for land acquired as part of “a 

settlement of a land claim.”   

      Case: 13-1438     Document: 006111743691     Filed: 07/03/2013     Page: 6



 

- 2 - 

 The State thus cannot show it is likely to prevail in this case.  In addition, 

equitable factors weigh heavily against the entry of preliminary relief.  The State’s 

asserted interest in limiting Class III gaming in violation of the Compact could be 

fully remedied on a final judgment.  In contrast, the Tribe will be irreparably 

harmed if it must await that judgment before even beginning the administrative 

process necessary to move forward with its development project (and comply with 

its obligations under MILCSA).  Moreover, the State nowhere disputes that both 

the abrogation of immunity it invokes and the Compact it claims to be enforcing 

are limited by their terms to Class III gaming.  Because the Tribe’s agreement with 

the City of Lansing gives it the option of conducting Class II gaming, at a 

minimum the injunction entered below is overbroad.      

I. LIKELIHOOD OF SUCCESS 

A. Count 4 Is Unripe 

Here as in the district court, the State nowhere disputes that Count 4 is 

jurisdictionally unripe.  See Opening Br. 34-38.1  The district court’s unexplained 

and undefended contrary holding (R.37, p.853) cannot be sustained. 

                                           
1  Citations are to the Tribe’s substitute brief filed May 31, 2013. 
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B. Sovereign Immunity 

1. Burden of proof   

As to its remaining claims, the State first argues (Br. 21-24) that sovereign 

immunity is an affirmative defense on which the Tribe bears the burden of proof.  

The cases it cites, however, are inapposite.  This case presents no question 

concerning whether the Tribe is entitled to assert immunity (see State Br. 21-22) or 

whether it has properly done so (id. at 22-23).  This Court has observed that a 

motion to dismiss based on sovereign immunity may be “fairly … characterized as 

a motion to dismiss for lack of subject matter jurisdiction,” and thus as subject to 

the rule that “‘the plaintiff has the burden of proving jurisdiction in order to survive 

the motion.’”  Ernst v. Rising, 427 F.3d 351, 372 (6th Cir. 2005) (en banc).  In any 

event, all agree that immunity is a question of law, reviewed without deference to 

the district court.  State Br. 21.  And this appeal is from the district court’s decision 

to grant the State a preliminary injunction.  In that context, at least, the State’s 

burden with respect to establishing an applicable congressional abrogation of the 

Tribe’s immunity is certainly no less than its burden as to any other legal issue 

critical to its case:  It must show “‘a strong likelihood of success on the merits.’”  

E.g., Jolivette v. Husted, 694 F.3d 760, 765 (6th Cir. 2012); see Opening Br. 21-22.  

The State cannot meet that burden here.   
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2. Enjoining “class III gaming” 

IGRA’s abrogation of immunity is expressly limited to a suit “to enjoin a 

class III gaming activity located on Indian lands and conducted in violation” of a 

Class III gaming compact.  25 U.S.C. § 2710(d)(7)(A)(ii).  Here, the State “seeks 

to enjoin the Tribe from applying to have land taken into trust for gaming 

purposes.”  State Br. 16; see id. at 33-34.  That is not at all the same thing—even if 

the State’s “ultimate purpose” is to prevent any eventual Class III gaming.  Id. at 

16.   

The State argues that the Court should extend Congress’s limited abrogation 

to this case because the Tribe’s proposed submission to the Secretary of the 

Interior, explaining why she is required to hold the Tribe’s Lansing property in 

trust under MILCSA, “is itself a ‘gaming activity’ that can be enjoined” (Br. 36), at 

least where “its sole purpose is to permit the Tribe to conduct class III gaming” (id. 

at 37).  The first part of this argument stretches the statutory text beyond the 

breaking point.  The second is both irrelevant and factually incorrect. 

A submission to the Secretary seeking to have land held in trust is not a 

“class III gaming activity,” any more than it is “class III gaming.”  IGRA uses the 

phrase “gaming activity” more than 30 times, in each case to refer to the conduct 

of gaming—as distinguished from “gaming” alone, which refers to particular types 

of games.  Compare, e.g., 25 U.S.C. § 2703(6)-(8) (dividing different “forms of 
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gaming” into three classes), with, e.g., id. § 2701 (“numerous Indian tribes have 

become engaged in … gaming activities”).  Section 2710(d)(7)(A)(ii) likewise 

refers to an action seeking to enjoin “a class III gaming activity … conducted in 

violation” of a Class III compact.  It does not refer to trust submissions.   

This straightforward construction is consistent with Arizona v. Tohono 

O’odham Nation, 2011 WL 2357833 (D. Ariz. June 15, 2011).  See State Br. 35-

36.  There, Arizona sought an “injunction prohibiting … gaming activities” on 

certain land the Secretary had already agreed to take into trust for the Nation, 

aiming “to enjoin [the Nation] from engaging in gaming activity not ‘in 

conformance with’ [its] Compact.”  First. Am. Compl. ¶¶ 1, 23, No. 2:11-cv-296, 

(D. Ariz. Apr. 22, 2011) (emphasis added).  It did not seek to prevent the Nation 

from asking the Secretary to take land into trust in the first place. 

The Tribe’s construction is also consistent with the factual situation in 

Michigan v. Bay Mills Indian Community, 695 F.3d 406 (6th Cir. 2012), in which 

the Supreme Court recently granted review, see 2013 WL 3155256 (U.S. June 24, 

2013) (No. 12-515).  There, the State seeks an injunction “to prevent [Bay Mills] 

from operating a small casino in Vanderbilt, Michigan.”  695 F.3d at 409.  Even if 

the Supreme Court were to hold that IGRA abrogates Bay Mills’ immunity from 

that suit “to enjoin a class III gaming activity,” 25 U.S.C. § 2710(d)(7)(A)(ii), such 

a holding would not support the injunction sought and entered here.    

      Case: 13-1438     Document: 006111743691     Filed: 07/03/2013     Page: 10



 

- 6 - 

The disconnect between what IGRA authorizes and what the State seeks in 

this case is particularly clear because the Tribe’s trust submission would be made 

under MILCSA.  MILCSA itself has nothing to do with gaming; and under 

governing regulations a MILCSA trust submission need not refer to the Tribe’s 

purpose in acquiring particular land at all, let alone seek any decision concerning 

eligibility for gaming.  See Opening Br. 27, 44-46.  For the same reasons, it is 

irrelevant to the IGRA jurisdictional inquiry whether the Tribe’s subjective “sole 

purpose” in tendering title to the land to the Secretary for the trust acquisition 

required by MILCSA would be to enable eventual Class III gaming.  See State Br. 

37.  In fact, however, as the Tribe has repeatedly stressed, the Tribe’s agreement 

with the City of Lansing permits the Tribe to conduct either Class III or Class II 

gaming.  See, e.g., Opening Br. 57.  Class II gaming could not violate the Tribe’s 

Class III gaming Compact with the State; and even on the State’s theory of 

“purpose,” a trust submission made solely for purposes of Class II gaming would 

neither violate Section 9 nor provide any basis for abrogation of the Tribe’s 

immunity under IGRA.  Cf. State Br. 38 n.6 (offering State’s only response to 

Tribe’s Class II point).2   

                                           
2  An amicus argues that Section 9 covers Class II gaming.  Saginaw Chippewa Br. 
16-19.  The State itself has never made that claim, and the district court’s opinion 
likewise speaks only to Class III gaming.  See Opening Br. 56; State Br. 38 n.6 
(noting that State “would likely stipulate” to Class II gaming if assured there could 
be no Class III gaming); see also Opening Br. 7-8 (IGRA framework).  The 
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Here, the Tribe has candidly declared that it intends to conduct Class III 

gaming if, as the Tribe believes, it is legally entitled to do so once the Lansing 

property is taken into trust.  It has also made clear, however, that it is prepared to 

conduct Class II gaming if that is all it can legally do.3  Accordingly, the State’s 

“sole purpose” argument (Br. 37) has no factual basis.  The State’s framing of that 

theory, however, is quite telling.  If there could ever be IGRA jurisdiction to enjoin 

a trust submission (which there is not), at the outer limit the submission would 

have to be one that could lead only to Class III gaming.  And even that improper 

expansion of Congress’s actual abrogation would not be broad enough to support 

the injunction entered here.   

Lacking statutory support, the State resorts to speculation about what the 

framers of the Compact might have intended about enforcement of Section 9.  

State Br. 34-35.  That point, however, cuts against the State.  IGRA expressly 

                                                                                                                                        
argument is thus not properly before this Court.  Cellnet Commc’ns, Inc. v. FCC, 
149 F.3d 429, 442 (6th Cir. 1998) (“While an amicus may offer assistance in 
resolving issues properly before a court, it may not raise additional issues or 
arguments not raised by the parties.”). 
3  The State cites nothing for its assertions (at 38 n.6) that the district court made a 
“factual finding” about the Tribe’s intent in this regard or thought it “difficult to 
credit” the possibility of Class II gaming.  In fact, one of the signal flaws of the 
district court’s opinion and injunction is that they completely ignore that 
possibility.  See Opening Br. 27, 54-58.  The State’s brief takes virtually the same 
approach, conceding in a single footnote (Br. 38 n.6) that Section 9 would not 
reach a proposal that could lead only to Class II gaming, but dismissing the Class II 
option as unlikely.  The record says nothing about the potential economic viability 
of a Class II facility, which is a question for the Tribe and the City of Lansing. 
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authorizes compacting parties to bargain over “remedies for breach of contract.”  

25 U.S.C. § 2710(d)(3)(C)(v).  But the State’s Compact with the Tribe, far from 

providing for special enforcement mechanisms, expressly reserves both 

sovereigns’ respective immunities from suit.  See Opening Br. 23.  Thus, as to 

judicial enforcement (as opposed to the various other ways that sovereigns have for 

addressing their differences), the State voluntarily limited itself to the specific 

abrogation of tribal immunity provided by IGRA.  As the State was surely well 

aware, every established principle of statutory construction operates to confine 

such abrogations of immunity, not to expand them—for tribes just as for states.  

See, e.g., Opening Br. 25-26; Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58 

(1978) (abrogation of tribal immunity “‘cannot be implied but must be 

unequivocally expressed’”); Sossamon v. Texas, 131 S. Ct. 1651, 1658 & n.4 

(2011) (waivers of immunity strictly construed in favor of sovereign); Florida v. 

Seminole Tribe of Fla., 181 F.3d 1237, 1242 (11th Cir. 1999) (applying Indian 

canon of construction to jurisdictional provision at issue here).4  Having entered 

                                           
4  The State argues that the Indian canon does not apply here because Section 
2710(d)(7)(A)(ii) “allows both states and tribes to seek an injunction of unlawful 
gaming.”  Br. 42 (bold type omitted).  Seminole Tribe saw no such problem.  As 
the State emphasizes (at 43), the statute can have only one construction, and 
application of the Indian canon must be driven by the ordinary expectation of suits 
by states, not the outlier case of suits between tribes.  In any event, the primary 
canons applicable here are those applicable to all waivers or abrogations of 
sovereign immunity.  See id. at 21-24 (recognizing parallel legal treatment of tribal 
and state immunity). 
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into a Compact that expressly preserves each party’s immunity, the State cannot 

now complain when the Tribe demands respect for the default limitations that 

Congress established on compact-based suits against the Tribe.   

3. “On Indian lands” 

The State’s claims also fail to satisfy Section 2710(d)(7)(A)(ii)’s condition 

that Class III gaming to be enjoined be “located” and “conducted” “on Indian 

lands.”  As the Tribe has explained, that conclusion too flows directly from the 

plain text of the statute, especially in light of the applicable canons of construction.  

Opening Br. 28-31.   

In response, the State first seeks to distinguish this case from this Court’s 

decision in Bay Mills.  Compare State Br. 25-27 with Opening Br. 31.  That debate 

may be less important now in light of the Supreme Court’s grant of review in Bay 

Mills.  Whatever that Court may hold, however, about the special situation at issue 

there, it surely will not disregard the plain text of IGRA’s abrogation provision.  

Here, there is no dispute that if the Tribe succeeds in having the Lansing property 

taken into trust, the parcels will be “Indian lands.”  The IGRA question is 

temporal:  Does Section 2710(d)(7)(A)(ii) abrogate the Tribe’s immunity from suit 

only if Class III gaming is presently occurring on such lands in alleged violation of 

the Compact, or may it be extended to some earlier time when there is merely a 

“credible threat” that such gaming might someday occur?  State Br. 17, 27, 31.  As 
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the Tribe has explained, the statute is most naturally read to refer to present, 

ongoing activity on Indian lands—and if the question were close, familiar canons 

would compel that reading.  Opening Br. 29-30.     

On this point, the State relies principally (Br. 27-29) on the Arizona district 

court’s decision in Tohono, supra.  That decision is incorrect on this point, but it is 

also readily distinguishable on its facts.  There, the Secretary had already decided 

to take the land in question into trust, and the court had rejected a challenge to that 

decision.  2011 WL 2357833, at *1.  The tribe had also asked the National Indian 

Gaming Commission to rule that the land was eligible for gaming.  Id. at *4 n.2.  

The court emphasized both considerations in concluding that Section 

2710(d)(7)(A)(ii) applied, id. at *4, and that the case was ripe for review, id. at *4-

6.  Tohono is far afield from the facts here, where the State seeks to preclude the 

Tribe from making its trust submission to the Secretary in the first place. 

 In the end, the State turns to policy arguments:  It would make more sense 

to allow an early suit; the Tribe should not be put in the position of building a 

potentially “useless casino”; and delaying suit could put the State at a tactical 

disadvantage in terms of the balance of harms.  State Br. 30-33.  In fact, it makes 

no sense to allow the State to use a provision narrowly framed to allow restraint of 

Class III gaming being conducted in violation of an applicable Class III compact as 

a basis for seeking to preclude the Tribe from making a trust submission under 

      Case: 13-1438     Document: 006111743691     Filed: 07/03/2013     Page: 15



 

- 11 - 

MILCSA—which might not succeed, requires no consideration of gaming issues, 

and in any event might lead to only Class II gaming.  And because of the 

possibility of Class II gaming using the same facilities, neither the Tribe nor the 

State need ever face the prospect of “los[ing] all the value of [the] casino 

development” (id. at 31).  The simplest answer, however, is that what controls is 

neither the State’s view of good policy nor the Tribe’s, but what Congress said in 

IGRA.  As noted above, if the State thought a different enforcement mechanism 

would better serve its interests (or the Tribe’s), it could have bargained for one in 

the Compact.  See 25 U.S.C. § 2710(d)(3)(C)(v).  It did not. 

4. Existing gaming 

Finally, the State defends (Br. 38-41) the district court’s alternative holding 

that Section 2710(d)(7)(A)(ii) permits a suit to enjoin Class III gaming on the 

Tribe’s existing lands in the Upper Peninsula based on the allegation that a 

MILCSA trust submission with respect to the Lansing property would violate 

Section 9.  That is wrong.  Opening Br. 32-34.   

The only authority the State offers for this remarkable proposition is 

Wisconsin v. Ho-Chunk Nation, 512 F.3d 921 (7th Cir. 2008).  There, however, 

Wisconsin sought to enjoin Class III gaming conducted in alleged violation of a 

compact provision requiring arbitration of disputes about sharing revenues from 

that gaming.  Id. at 925.  The connection between the alleged violation and the 
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particular gaming to be enjoined was clear and direct.  That holding provides no 

support for the assertion that an alleged compact violation relating only to one 

potential gaming location may be used as the basis for a suit to enjoin otherwise 

concededly lawful Class III gaming at other, existing locations.  Again, the error of 

that position is especially clear because the alleged violation here—a MILCSA 

trust submission—could result in the Lansing property being used for only Class II 

gaming, which by definition could not violate the Tribe’s Class III Compact with 

the State.  Opening Br. 33.     

Nothing about the Tribe’s existing Class III gaming activity is or has been 

“conducted in violation” of its Compact.  25 U.S.C. § 2710(d)(7)(A)(ii).  Given the 

State’s continued reliance on this alternative theory of jurisdiction, this Court’s 

decision must make clear that those lawful operations cannot be put at risk by a 

dispute over actions relating only to a different potential gaming site. 

C. Section 9 

Even if IGRA abrogated the Tribe’s immunity from this suit, the State has 

not demonstrated any “strong likelihood of success on the merits” of its claim that 

the Tribe would violate Section 9 by tendering its Lansing property to the 

Secretary for trust acquisition under MILCSA.  Jolivette, 694 F.3d at 765.   

      Case: 13-1438     Document: 006111743691     Filed: 07/03/2013     Page: 17



 

- 13 - 

1. Two-part determinations 

The Tribe’s opening brief explains (at 8-10, 39-43) that Section 9 is properly 

limited to trust applications seeking approval for “off-reservation” gaming under 

IGRA’s “two-part determination” provision, 25 U.S.C. § 2719(b)(1)(A).  The State 

asserts (Br. 49) that this argument is made for the first time on appeal, but that is 

not correct.  R.29, p.709 (MTD Reply) (“Section 9’s references to a ‘§ 20 

application’ to operate an ‘off-reservation [gaming] facility’ are best read to refer 

only to an application invoking the so-called ‘two-part determination’ provision of 

Section 20[.]”); R.33, p.771 (1/23/13 Tr.) (“primarily it was intended to address 

two-part determinations”).  In the initial proceedings below the Tribe focused on 

the distinction between mandatory and discretionary trust submissions because that 

seemed the clearest ground for rejecting the State’s position on the facts here—and 

it may well remain the clearest ground for reversal.  See infra Part I.C.2.  Given the 

result below, however, on appeal it has seemed useful to provide a more detailed 

account of the core meaning of the provision.  Explaining that meaning, and some 

of the evidence for it, helps make clear why, at a minimum, the State has not come 

close to establishing the sort of clear likelihood of success on the merits that would 

justify the entry of a preliminary injunction while the parties litigate the issue fully 

in the district court.   
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The State argues (Br. 51-52) that Section 9 makes no distinction among 

different provisions of IGRA Section 20 (25 U.S.C. § 2719).  That reading, 

however, cannot make sense of Section 9’s repeated references to “off-reservation” 

gaming.  See Opening Br. 40-41.5  For example, it would cover an application to 

take into trust land “within or contiguous” to the boundaries of a tribe’s 1988 

reservation or its “last recognized reservation” within the State, see 25 U.S.C. 

§ 2719(a), even though gaming on such a parcel could hardly be called “off-

reservation.”6  Combining the references to Section 20 and “off-reservation” 

gaming properly limits Section 9 to applications seeking two-part determinations.  

The State protests that “off-reservation” is not a term of art, and seeks to 

discount the authority the Tribe has provided to the contrary as post-dating the 

1993 Compact.  State Br. 52 n.11; compare Opening Br. 10, 7a-21a.  The Tribe 

believes the usage is long-established—and was, in particular, common in 

Michigan in and around 1993.  See, e.g., Staudenmaier et al., Native American Off-

Reservation Gaming, 16 Gaming L. Rev. & Econ. 6, 338 (2012) (“In the past, the 

term ‘off-reservation gaming’ has been used to describe the two-part determination 

exception.”); Christoff & Holly, Engler Not Showing Favorites, Detroit Free Press, 

May 13, 1995, at 3A (discussing governor’s deliberations on concurring in two-

                                           
5  It is also inconsistent with usage elsewhere in the Compact.  Opening Br. 41-42. 
6  The boundaries of a tribe’s reservation frequently encompass land that is no 
longer owned by or held in trust for the tribe. 
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part determination for casino in Detroit; “Any off-reservation Indian casino 

requires the governor’s approval.”).7  For present purposes, however, the main 

point is that the Tribe’s authorities are at least highly persuasive.  Even if the 

question ultimately requires full litigation, the State surely has not shown that its 

contrary construction is likely to succeed. 

The State also contends (Br. 51) that Section 9 would have been superfluous 

if it covered only applications for two-part determinations, because the governor 

already “has an absolute veto” over gaming in those situations.  But the governor’s 

concurrence power is hardly “absolute”; IGRA provides only an opportunity for a 

reasoned judgment, like that of the Secretary, concerning whether gaming on a 

given parcel would benefit a tribe without harming the surrounding community.  

25 U.S.C. § 2719(b)(1)(A).  Indeed, the validity of the concurrence power was in 

some doubt in 1993.  See Confederated Tribes of Siletz Indians of Oregon v. 

United States, 110 F.3d 688, 693 (9th Cir. 1997) (describing high-profile 1993 

litigation over constitutionality of concurrence power).  Moreover, by adding a 

revenue-sharing requirement to the two-part process through the 1993 compacts, 

                                           
7  In 1993, Michigan tribes had already sought or proposed three two-part 
determinations for new casinos, including two high-profile ventures in Detroit.  
See, e.g., Costello & Lam, U.S. Approves Plan for Casino in Greektown, Detroit 
Free Press, Aug. 19, 1994, at 1A (two-part application made in December 1992 for 
Greektown area of Detroit); Lam, Mirage Resorts Explores Idea of Casino in 
Michigan, Detroit Free Press, 1993 WLNR 3963025, Aug. 12, 1993 (July 1993 
two-part proposal for Flint); Lam, Young Slips in Backing, Detroit Free Press, Jan. 
4, 1994, at 1B (November 1993 two-part proposal for Foxtown area of Detroit). 
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Governor Engler and the ratifying legislature significantly altered the applicable 

policy and economic considerations.  As a practical matter, they also ensured that 

the additional “brake on the expansion of off-reservation gaming” they apparently 

intended (State Br. 51) would last for the full term of the compacts, even if future 

governors had different views on gaming or on the power to concur. 

The State seeks to downplay the relevance and accuracy of Lance Boldrey’s 

2002 congressional testimony that Section 9 was “aimed squarely” at the “off-

reservation” provision of Section 20, not the “settlement of a land claim” provision 

on which the Tribe would rely for gaming in Lansing.  State Br. 53-57; see 

Opening Br. 42-43, 26a.  Boldrey testified, however, in his official capacity as 

counsel to Governor Engler, who signed the Tribe’s 1993 Compact.  See Opening 

Br. 23a (statement of Mr. Boldrey); R.1-1, p.32 (Compact).  The position advanced 

in his testimony was also embodied in two formal agreements the State signed in 

2002 (and that remain in effect today), including one with the Sault Tribe itself.  

Opening Br. 43 n.8.  It can hardly be dismissed as idiosyncratic or ill-considered.  

See also, e.g., Hearing on H.R. 2176 and H.R. 4115 Before the H. Comm. on 

Natural Resources, 110th Cong. 58 (2008) (testimony of Assistant Secretary–

Indian Affairs Carl Artman) (Section 9 requires revenue sharing agreement only 

for an “application for land to be taken into trust for a two-part determination,” and 
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Section 9’s reference to Section 20 of IGRA “specifically refers to the two-part 

determination portion of Section 20”).8 

The State argues that two other tribes support its current interpretation in this 

litigation.  Br. 55-56.  But only one of those tribes signed one of the 1993 compacts 

containing the Section 9 language at issue in this suit.  And that tribe, the Saginaw 

Chippewa, has been equivocal on its reading of Section 9, arguing in its amicus 

brief in the district court that Section 9 either applied or was ambiguous, and “a 

factual record about what [the parties] intended” was needed to resolve that 

ambiguity.  R.26, pp.574-576.  In any event, both tribes also operate casinos, and 

stand to benefit economically from stalling the Sault Tribe’s project in Lansing.  

The State also submits a new affidavit from Michael Gadola, who negotiated 

the 1993 compacts for Governor Engler, suggesting that the parties did not intend 

to limit Section 9 to two-part determinations under Section 20(b)(1)(A), and that if 

asked at the time the negotiating tribes would have agreed with the State’s position 

                                           
8  In contrast, the tentative view expressed in a written statement submitted by the 
Tribe’s Chairman at the same hearing was rapidly superseded by a formal 
agreement between the Tribe and the State stating that Section 9 does not apply to 
land-claim settlements.  See State Br. 53; Opening Br. 43 n.8.  Later testimony 
concerning that settlement by a tribal attorney, suggesting that it did not implicate 
Section 9 “because” the governor had chosen to waive it (State Br. 54-55, 27a-
32a), is best read as a careless paraphrase.  The actual agreement expresses the 
parties’ view that Section 9 “is not implicated,” providing for “waive[r]” only “[i]n 
the event” of some contrary determination.  Settlement of Land Claim ¶ 5 (Dec. 30, 
2002), available at http://turtletalk.files.wordpress.com/2007/11/ssm-settlement-
of-land-claims-and-hr-bill.pdf. 
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in this case.  State Br. 55, 44a-46a.  Unlike the pre-existing, public-record authority 

cited by the Tribe, this special-purpose evidence should be viewed with care until 

subjected to adversarial testing.9  Again, however, for present purposes it would at 

best support a conclusion that there is room for further litigation over whether 

Section 9 is limited to applications for two-part determinations.  The Tribe has 

made a strong showing to that effect, using textual analysis and contextual 

authority; and the State itself has, at a minimum, read the provision in different 

ways at different times.  In these circumstances, the State cannot establish any 

“strong likelihood” that its current view will ultimately prevail.  And in the 

absence of such a showing, the State is not entitled to a preliminary injunction. 

2. Discretionary applications requiring determinations under 
Section 20 

As noted above, however, in this case there is no need to determine the 

precise scope of Section 9 to conclude that the Tribe’s MILCSA submission cannot 

fall within it.  Section 9 applies only to “[a]n application to take land in trust for 

gaming purposes pursuant to § 20 of IGRA,” or “§ 20 application.”  R.1-1, p.30 

(Compact).  That language may be readily applied to trust “application[s]” asking 

                                           
9  For example, at the trial in earlier litigation over the meaning of Section 2(C) of 
the 1993 compacts (see Opening Br. 41-42), Gadola testified that during the 
negotiations the parties’ “focus … was strictly on (b)(1)(A) ….  I don’t think there 
was any contemplation of the (b)(1)(B) exceptions, so I can’t say that that was in 
my mind or, of course, I can’t say it was in anyone else’s mind either.  Couldn’t 
testify to that.  But it certainly wasn’t in my mind or the governor’s mind at the 
time.”  Reply Addendum 2a.   
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the Secretary to exercise her general, discretionary authority to acquire land for 

tribes.  See Opening Br. 44.  In such cases, a tribe that intends to game on the land 

to be acquired must disclose that intent in its application, and in reviewing the 

application the Secretary will determine whether gaming would be lawful under 

Section 20.  Id. (citing regulations and DOI Handbook).  In contrast, the reference 

to “§ 20 application[s]” cannot sensibly be applied to a submission advising the 

Secretary that the Tribe has acquired land in a way that, under MILCSA, requires 

her to hold the title in trust.  Such a submission is not the same kind of 

“application”; requires no statement of purpose, including any gaming purpose; 

and triggers no inquiry or determination under Section 20.  Opening Br. 43-46. 

The State argues (Br. 49) that Section 9 applies to any post-1988 proposal to 

take land into trust if “the Tribe intends to operate a casino on the trust land.”  

Apart from the textual problems just discussed, that construction would turn an 

easy, objective inquiry—does a trust submission require any Secretarial 

determination under Section 20?—into one turning on a tribe’s subjective intent, 

presumably at the time of submission.  That would be unworkable in practice.  

Here, the Tribe’s intent to use the Lansing property for gaming is known only 

because the Tribe and its public development partner, the City of Lansing, 

forthrightly disclosed it.  Adopting the State’s construction would provide a 

perverse incentive to compacting tribes to be secretive about their plans.  
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Moreover, a subjective standard would invite gamesmanship and could lead to 

difficult-to-resolve disputes—if, for example, a compacting tribe acquired land in 

trust to build a daycare center (State Br. 48), but later decided to use the site for 

gaming. 

In short, Section 9 addresses only “off-reservation gaming,” and only 

“application[s] to take land into trust for gaming purposes pursuant to § 20 of 

IGRA.”  Whether or not it is properly limited to applications for two-part 

determinations, on any natural reading it is limited to “application[s]” that appeal 

to the Secretary’s discretion, require a statement of gaming purpose, and require a 

determination by the Secretary under Section 20.  The Tribe’s mandatory MILCSA 

trust submission would do none of those things, and thus falls outside the reach of 

Section 9.  And again, for present purposes the State has, at a minimum, not shown 

any “strong likelihood” that its contrary view will ultimately prevail.      

II. EQUITABLE FACTORS 

In the district court, the State made no meaningful effort to address the 

equitable factors that must be weighed before granting the extraordinary remedy of 

a preliminary injunction.  See Opening Br. 47-48; R.3, p.172 n.8 (PI Brief).  The 

district court supplied its own arguments to fill this gap.  See Opening Br. 48, 51-

53; R.37, pp.858-862 (Op. & Order).  For the reasons set forth in the Tribe’s 

opening brief (at 46-54), those arguments cannot support preliminary relief here.  
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The State’s belated adoption of many of them (Br. 59-64) does not change that.  

All three equitable factors strongly favor the Tribe.10 

A. Irreparable Injury 

The State has not identified any “actual and imminent” injury it will suffer if 

the Tribe makes its MILCSA trust submission to the Secretary—and certainly none 

that could not be redressed later if, after full litigation of the merits, the State 

actually prevails.  Abney v. Amgen, Inc., 443 F.3d 540, 552 (6th Cir. 2006).   

The State first observes, correctly, that “there is no damages remedy 

available to” it under IGRA.  Br. 59.  But the fact that the State’s only relief is 

equitable does not mean it is entitled to that relief now, before its allegations and 

theories have been tested.  “The purpose of a preliminary injunction is not to give 

the plaintiff the ultimate relief it seeks.  It is ‘to prevent irreparable injury so as to 

preserve the court’s ability to render a meaningful decision on the merits[.]’”  

WarnerVision Entm’t Inc. v. Empire of Carolina, Inc., 101 F.3d 259, 261 (2d Cir. 

1996); see Roland Mach. Co. v. Dresser Indus., Inc., 749 F.2d 380, 386 (7th Cir. 

                                           
10  The State emphasizes (Br. 45) this Court’s statements that it will overrule a 
district court’s weighing of the equities only in the “rarest of cases.”  United States 
v. Edward Rose & Sons, 384 F.3d 258, 261 (6th Cir. 2004) (quoting In re Eagle-
Picher Indus., Inc., 963 F.2d 855, 858 (6th Cir. 1992)).  “A legal or factual error,” 
however, “may be sufficient to determine that the district court abused its 
discretion.”  Eagle-Picher, 963 F.2d at 858.  Here, rather than weigh equitable 
considerations identified by the parties, the district court supplied arguments for 
the State and ignored the harm inflicted on the Tribe by the injunction.  See 
Opening Br. 51-52.  Under these circumstances, there is no basis for deference. 
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1984).  Here, nothing threatens the district court’s ability to grant permanent relief.  

If the Tribe’s immunity has been abrogated and the State’s reading of Section 9 

prevails, the court will be able to enjoin any Class III gaming activity at the 

Lansing property—the precise (and only) remedy authorized by Section 

2710(d)(7)(A)(ii). 

Nor does the lack of a damages remedy make this dispute similar to rare 

instances in which an alleged breach of contract may justify a preliminary 

injunction.  State Br. 61.  In the cases cited by the State and the district court (R.37, 

p.860), plaintiffs demonstrated that injuries they would suffer without an 

injunction would not be redressable because damages they would be entitled to as a 

matter of law would be inadequate or incalculable in practice.  See, e.g., 

Performance Unlimited, Inc. v. Questar Publishers, Inc., 52 F.3d 1373, 1382-1383 

(6th Cir. 1995) (business could fail, “‘render[ing] a later judgment on the merits 

meaningless’”); Basicomputer Corp. v. Scott, 973 F.2d 507, 511-512 (6th Cir. 

1992) (damages from losses of customer goodwill would be “difficult to 

compute”).  Here, there is no comparable “‘difficulty in calculating’ the State’s 

damages.”  State Br. 61.  The law does not provide for damages at all, and there is 

no impediment to the district court’s ability to fashion any relief that it does have 

the power to grant.   
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Much of the State’s argument is misdirected to its own ability to win relief, 

rather than to the district court’s ability to award it.  Thus, the State asserts that, if 

the Tribe is permitted to make its MILCSA submission, the State might ultimately 

face the “increased burden” of persuading a court to shut down an operational 

casino (Br. 60), and in the meantime will have “distinctly less valuable” legal 

options for challenging any decision by the Secretary favorable to the Tribe (id. at 

62).11  Effects on a party’s litigating position do not amount to irreparable harm.  

Likewise, possibly having to litigate to establish rights or responsibilities is not a 

cognizable harm.  See City of Parma v. Levi, 536 F.2d 133, 135 (6th Cir. 1976) 

(“‘Mere litigation expense, even substantial and unrecoupable cost, does not 

constitute irreparable injury.’”); accord FTC v. Standard Oil Co. of Calif., 449 

U.S. 232, 244 (1980) (similar).  The State is not entitled to a preliminary injunction 

because it would be tactically advantageous or more convenient.   

The State also claims (Br. 61) that without a preliminary injunction it will 

lose a “‘unique’ benefit” of Section 9.  It now argues that its negotiators intended 

Section 9 to save the State from ever having to oppose a trust proceeding, and that 

it stands to lose the benefit of that bargain if an allegedly improper trust 

submission is ever filed.  But the State (which must show the need for any 

                                           
11  As noted above (see p.11), no court ever need face the prospect that enjoining 
Class III gaming at the Lansing property would cause it to shut down completely 
or lay off all its employees.  The Lansing property could also be used for Class II 
gaming. 
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injunction) submitted no evidence supporting that understanding of Section 9.  To 

the contrary, it argues elsewhere that the provision’s core purpose was not to avoid 

participating in trust proceedings but to limit new Class III gaming.  E.g., Br. 47-

49.  If the State ultimately prevails, it can receive the full benefit of that bargain 

through an injunction barring Class III gaming on the Lansing site.   

There is no cause for concern that failure to enter a preliminary injunction in 

this case will “[tell] tribes that their promises can be ignored with impunity,” 

“destabilize the entire compacting process,” and cause states to “be disinclined to 

even expend the energy to negotiate a gaming compact.”  State Br. 63.  Again, for 

purposes of the irreparable harm inquiry, the question is not whether the State may 

seek to enforce the promise it says was made in Section 9; it is whether the State is 

entitled to interim relief while the courts consider whether any such promise was 

ever made.  Moreover, as noted above, states that are concerned about compact 

enforcement are specifically authorized to negotiate special arrangements.  25 

U.S.C. § 2710(d)(3)(C)(v).  Not having done so, the State can hardly complain 

now about application of the ordinary rules of litigation.   

Finally, to the extent the State’s allegations of harm and promise-breaking 

hark back to the debate about whether or not Congress has abrogated the Tribe’s 

immunity from this suit at this time, there is particular irony in the State’s 

suggestion that it might decide not to negotiate at all.  There are statutory and 
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regulatory procedures designed to deal with that exact eventuality.  See 25 U.S.C. 

§ 2710(d)(7)(B)(iii)-(vii); 25 C.F.R. pt. 291.  They were put in place in their 

current form after states successfully asserted that Congress lacked the power to 

abrogate their immunity if they refused to negotiate compacts in good faith.  See 

Class III Gaming Procedures, 64 Fed. Reg. 17,535, 17,536 (Apr. 12, 1999) 

(discussing 25 U.S.C. § 2710(d)(7) and Seminole Tribe of Fla. v. Florida, 517 U.S. 

44 (1996)).  In light of that, and other assertions of states’ own immunity in any 

number of contexts, there is little pathos to the State’s lament here concerning the 

“intangible loss” to society when “promises can be ignored.”  See, e.g., Sossamon, 

131 S. Ct. at 1661 (“contracts with a sovereign are unique” because enforcement 

often depends “‘on the conscience of the sovereign’”).   

B. Balance Of Harms 

The State, unlike the district court, at least does not wholly ignore the harm 

imposed on the Tribe by the preliminary injunction.  See State Br. 63-64; Opening 

Br. 51-52.  Its attempts to minimize that harm, however, are unavailing.   

As the Tribe has explained (Br. 50-51), its agreement with the City of 

Lansing requires the Tribe to establish its right to game on one parcel of property 

before the City is required to sell the Tribe a second parcel, required for the main 

proposed casino.  See R.1-4, p.111 (CDA ¶5.1.3(a)).  And that milestone must be 

reached by January 1, 2017.  Id. (¶5.1.1).  The preliminary injunction, by design, 
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prevents the Tribe from taking even the first administrative step necessary to meet 

this deadline. 

The State maintains (Br. 63-64) that the Tribe and the City “anticipated the 

State’s legal challenge” and thus allowed themselves some breathing room in the 

deadline.  The Tribe and the City did plan for the possibility of litigation—after the 

Secretary’s determination concerning the Tribe’s MILCSA submission.  The 

State’s current litigation is different in kind.  The Tribe has only a limited window 

of time for what promises to be a lengthy administrative process to take the land 

into trust; nearly inevitable litigation after whatever determination is made in that 

process; and a possible further formal determination concerning whether the land, 

once in trust, may be used for gaming under IGRA.  While it stands, the 

preliminary injunction prevents any of this process from even beginning.   

The only counterbalancing harm the State identifies is the alleged compact 

violation itself.  See Br. 64 (“20-year-old agreement with the State” should be 

“given preference” over CDA timeline).  But, again, the State has no compelling 

need for an immediate injunction enforcing its claim that Section 9 bars Class III 

gaming on the Lansing property, before the courts have actually considered and 

sustained that claim.  In contrast, if the preliminary injunction remains in place and 

the Tribe ultimately prevails, it will never be able to recover the time it has lost.  

Those considerations together weigh strongly against the preliminary injunction.  
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See Tom Doherty Assocs., Inc. v. Saban Entm’t, Inc., 60 F.3d 27, 33-34 (2d Cir. 

1995) (burden to justify preliminary relief is heavy where harm to defendant 

“cannot be undone even if the defendant prevails”).  

C. Public Interest 

The State does not even attempt to address or rebut the public interests cited 

by the Tribe, including the public’s interest in respecting tribal sovereignty and 

self-government.  Opening Br. 53-54.  The only public interest it points to in 

support of an immediate injunction—an “interest in having public contracts like 

the gaming compact enforced” (Br. 65)—again presumes that its reading of the 

Compact is correct.  And the State again fails to justify enforcing that reading now, 

before the State’s allegations have been tested and resolved on the merits.     

III. OVERBREADTH 

Finally, the State offers little response to the Tribe’s argument (Opening Br. 

54-58) that the injunction entered by the district court is at least overbroad.  

Although the State’s suit is limited to preventing Class III gaming on the Lansing 

property, and the district court’s opinion likewise speaks only to Class III gaming, 

the court’s order flatly bars the Tribe “from applying to have the [Lansing] 

property taken into trust.”  R.37, p.863.  That order exceeds any possible authority 

for judicial action under Section 2710(d)(7)(A)(ii) or the Tribe’s Class III Compact 

with the State.  If the injunction is to remain in place at all (which it should not), it 
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must be modified to conform it to that underlying asserted authority, by limiting it 

to prohibiting the Tribe from conducting Class III gaming on the Lansing site.   

CONCLUSION 

This Court should vacate the preliminary injunction.  At a minimum, the 

injunction must be modified to confine its scope.   

Respectfully submitted. 
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