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 1

I.   THE ELEVENTH AMENDMENT DOES NOT BAR THE TRIBE’S EX PARTE 
 YOUNG OFFICERS SUIT.1 
 
 Stockbridge (“the Tribe”) recognizes that changes in Eleventh Amendment jurisprudence 

occasioned by several Supreme Court decisions in the 1990s now preclude it from seeking relief 

against the State itself.  For that reason, the Tribe amended its complaint, invoking the fiction of 

an officers suit under the Ex parte Young doctrine2  by stating only claims for prospective relief 

against state officials in their individual capacities.3  Due to an oversight, however, the Amended 

Complaint (AC) failed to except the State and its officers in their official capacities from its 

prayer for a declaration of title, requesting such relief as to all named defendants.  With regard to 

the State defendants, the Tribe understands that, because such relief would bind the State itself 

and therefore not be truly prospective, a federal court is without jurisdiction to declare title in the 

Tribe or to declare the State’s title void.  The Tribe therefore abandons its (inadvertent) request 

for such relief against the State defendants.4  

                                                           

1   In its opposition to Stockbridge’s 2003 motion to lift the stay in this action for a limited 
purpose, Dkt. No. 205 at 4, the State pointed out that: 

In Smith v. Reagan, 841 F.2d 28, 30 (2d Cir. 1988), the Second Circuit made clear that “a 
state has a right to an early determination of the [Eleventh Amendment immunity 
defense] because ‘the essence of the immunity is the possessor's right not to be haled into 
court—a right that cannot be vindicated after trial.’” (quoting Minotti v. Lensink, 798 
F.2d 607, 608 (2d Cir .1986). 

2   The Young doctrine holds that because federal law preempts state law, states are considered 
unable to act in violation of federal law, and any action by a state official that violates federal 
law therefore cannot be attributable to the state.  Thus, an officer enforcing a state law that 
violates federal law is not exercising state authority, and the state cannot clothe the officer in its 
immunity.  Ex parte Young, 209 U.S. 123, 159-60 (1908). 
3   AC ¶ 1 (Dkt. No. 228) (“Against the State . . . plaintiff seeks only prospective relief . . . .”). 
4   Because the Oneida land claim asserted claims against the State itself and did not seek to 
invoke the Young fiction by suing state officials in their individual capacity, the Second Circuit’s 
ruling in Oneida Indian Nation of New York v. County of Oneida, 617 F.3d 114 (2d Cir. 2010) 
does not inform the Court’s analysis here.  See Joint Mem. at 3 (Dkt. No. 290). 
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 2

 The Tribe seeks only to pursue an ejectment claim for future possession of land against 

State officers in their individual capacities.  It no longer challenges the State’s title to the subject 

land and asserts no claims against the State itself.  In addition, the Amended Complaint states no 

claim for money damages against the State nor does it seek any declaratory or injunctive relief 

with regard to the State’s exercise of regulatory authority over the land that is the subject of this 

suit.  Instead, and as to the State alone, the Tribe seeks to recover only future possession of a 

single small parcel which is vacant, unused, classified as abandoned agricultural land, and 

apparently is maintained by the adjoining landowner rather than the State.5 

 The broad question raised by the First Amended Complaint (“AC”) and the State’s 

Motion to Dismiss on Eleventh Amendment immunity grounds is whether an Indian tribe may 

ever, under any circumstances, ask a federal court to enforce federal law protecting tribal 

possession of lands against an encroaching state.  In Idaho v. Coeur d’Alene Tribe of Idaho, 521 

U.S. 261 (1997), the Supreme Court narrowed the application of the Ex parte Young doctrine to 

preclude actions that implicate a state’s unique sovereign interest—but it stopped well short of 

declaring that a tribe may never maintain a Young suit seeking only possession of tribal land 

wrongfully occupied by state officers (as distinguished from a suit challenging a state’s title to 

land).  In Western Mohegan Tribe and Nation v. Orange County, 395 F.3d 18 (2d Cir. 2004), the 

                                                           

5   In 2010, Madison County officials informed Plaintiff’s counsel that the State no longer owned 
this .91-acre parcel.  Nonetheless, because jurisdiction is determined by looking to the facts as 
they existed at the time the complaint was filed, this Court retains jurisdiction.  See Kulawy v. 
United States, 917 F.2d 729, 733-34 (2d Cir.1990) (holding that government cannot “oust the 
court of jurisdiction validly invoked” under § 2410 by selling the property on which it had a lien 
at the time suit was commenced); Bank of Hemet v. United States, 643 F.2d 661, 665 (9th 
Cir.1981) (presence of sovereign immunity waiver under Quiet Title Act should be determined 
as of date complaint was filed); Kabakjian v. U.S., 267 F.3d 208, 212 (3d Cir. 2001); Delta 
Savings & Loan Ass'n v. IRS, 847 F.2d 248, 249 n. 1 (5th Cir.1988). 
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Second Circuit applied Coeur d’Alene to a “virtually identical” claim, id. at 21, but “express[ed] 

no opinion on the limits of Coeur d’Alene’s applicability.”  Id. at 23 (emphasis in original).   

 Granting the State’s Motion to Dismiss here would extend the Eleventh Amendment bar 

well beyond Coeur d’Alene and Western Mohegan to reach a claim that does not challenge the 

State’s title or regulatory authority, but seeks only future possession of a small plot of abandoned 

agricultural land never used or actually occupied by the State, and which apparently is not even 

maintained by the State.  In a case analogous to this, the Second Circuit declined to extend Coeur 

d’Alene and Western Mohegan to reach a claim that does not challenge the State’s title, but seeks 

only future possession of property.  In In re Deposit Insurance Agency, 482 F.3d 612, 619 (2d 

Cir. 2007), the Second Circuit held that where no special state sovereignty interests are involved, 

the Eleventh Amendment does not “prevent[] a federal court from providing relief from 

governmental officials taking illegal possession of property in violation of federal law.”  There, 

the Superintendent of Banks of the State of New York seized two failed foreign banks’ assets 

and the Deposit Insurance Agency—the foreign bankruptcy administrator of the two banks—

sought possession.  The Superintendent of Banks objected because under New York law, the 

assets belonged to the State and, as an arm of a state immune to suit under the Eleventh 

Amendment, she was immune to an officers suit as well.  Relying on Coeur d’Alene, the 

Superintendent argued that the suit was the functional equivalent of a quiet-title action 

implicating special state sovereignty interests. 

 The Court of Appeals rejected the Superintendent’s argument, noting that while granting 

the injunction might require her to relinquish possession, it would not decree any claim of title 

against the state.  The Second Circuit distinguished both Coeur d’Alene and Western Mohegan, 

recognizing that in those cases “[m]ore was at stake than simple possession or other incidents of 
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ownership.”  482 F.3d at 620.6    

 Coeur d’Alene and In re Deposit Insurance Agency make plain that Ex parte Young 

retains its vitality today.  Thus, “[w]here a plaintiff seeks prospective relief to end a state 

officer’s ongoing violation of federal law, such a claim can ordinarily proceed in federal court.”  

Coeur d’Alene, supra, at 288 (O’Connor, plurality opinion) (citation omitted).  However, after 

Coeur d’Alene, as In re Deposit Insurance Agency demonstrates, a federal court must examine 

more carefully whether, notwithstanding that the nominal defendants are state officers, the 

conduct sought to be stopped would affect a special sovereign right or power exercised by 

officers on behalf of the State, thus making the State the real party in interest.  Such an 

examination here reveals that, unlike Coeur d’Alene and Western Mohegan, no unique or 

important state sovereign interest is at stake. 

 The limited relief sought against the officers named in the Amended Complaint would 

not bind the State by determining its title to real property or foreclose its claim to the subject land 

in a future judicial proceeding.  As stated above, the Tribe seeks no relief regarding the State’s 

exercise of regulatory authority over the land.  Therefore, the State is not the real party in interest 

and the Ex parte Young doctrine is applicable. 

 A. Whether the Ex parte Young Doctrine Applies to Avoid an Eleventh 
Amendment Bar Depends on a Straightforward Inquiry into Whether an 
Ongoing Violation of Federal Law is Alleged and the Relief Sought is 
Properly Characterized as Prospective, and to Determine Whether the Relief 
is Truly Prospective, Coeur d’Alene Requires a Closer Examination of 
Whether the State is the Real Party in Interest Because a Special Sovereignty 
Interest of the State is at Stake. 

                                                           

6   Western Mohegan is inapposite here.  That was a suit against the Governor in his official 
capacity claiming lands that implicated special state sovereignty interests, i.e., “areas currently 
being used as state parks, state wildlife management areas, state-managed lakes and wetlands, 
state historic sites, the Empire State Plaza—where the state capitol is located.”  395 F.3d at 19. 
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 In Coeur d’Alene, the Supreme Court granted Idaho’s petition to determine whether, 

where “[t]he Eleventh Amendment bars federal courts from hearing quiet title actions brought by 

Indian tribes against a State to adjudicate title to, and gain possession of, waters and submerged 

lands held by the State under the equal footing doctrine of the United States Constitution . . .  a 

federal court may nonetheless hear an action against state officers for injunctive and declaratory 

relief when such relief requires adjudication of the State’s title and will deprive the State of all 

practical benefits of ownership of the disputed waters and submerged lands.”  1995 WL 

17013877 (Idaho’s Petition for a Writ of Certiorari);  see 521 U.S. at 288 (O’Connor).   

 A sharply divided Court held 5-4 that, in the particular circumstances of that case, a suit 

against state officers would be barred.  Noting that while “[a]n allegation of an ongoing violation 

of federal law where the requested relief is prospective is ordinarily sufficient to invoke the 

Young fiction,” 561 U.S. at 281, the Court found that the special sovereign nature of a state’s title 

to submerged lands, which arises from the equal footing doctrine of the Constitution, uniquely 

implicated the sovereign interests of Idaho.  Id. at 282-84.  Thus, “[u]nder these particular and 

special circumstances,” id. at 287, the Court found the Young exception inapplicable and the suit 

barred by the Eleventh Amendment.  See The Supreme Court, 1996 Term–Leading Cases, Ex 

parte Young Doctrine, 111 Harv. L. Rev. 269, 278 (1997) (“The Court’s decision in Coeur 

d’Alene carved a new and very narrow exception to Young for submerged lands”). 

 Justice O’Connor’s plurality opinion reaffirmed the role of the Ex parte Young doctrine 

in the federalist system, i.e., providing a necessary balance to the Eleventh Amendment by 

permitting federal courts to vindicate the supremacy of federal law through the fiction of an 
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officers’ suit.7  Patrick J. Barrett, Edward T. Young Still Living the Good Life: Coeur d’Alene 

Tribe v. Idaho, 73 Notre Dame L. Rev. 1077, 1116 (1998); see Frew v. Hawkins, 540 U.S. 431, 

124 S.Ct. 899, 903 (2004) (“the Eleventh Amendment confirms the sovereign status of the States 

by shielding them from suits by individuals absent their consent.  To ensure the enforcement of 

federal law, however, the Eleventh Amendment permits suits for prospective injunctive relief 

against state officials acting in violation of federal law.  Ex parte Young, supra.”) (Citation 

omitted).    

 Thus, while it generally reaffirmed the vitality of the Young doctrine, the Court did 

narrow its application in one sense: a federal court arguably now will be required to examine 

more closely whether the State is the real party in interest because an important or unique aspect 

of its sovereign domain is implicated.8  But Justice Scalia’s subsequent statement in Verizon 

Maryland, Inc. V. Public Serv. Com’n of Maryland, 535 U.S. 635, 644 (2002), suggests that the 

inquiry into the “special sovereignty interests” of a state is actually an inquiry into whether the 

relief sought can truly be characterized as prospective:  “In determining whether the doctrine of 

                                                           

7   The State defendants characterize the Tribe’s suit as an official-capacity suit rather than an 
individual-capacity suit, stating that, under state law, the officers do not hold the title, and, if 
they nonetheless could be said to hold the title, they could only hold the title and other interests 
in the property in their official capacities. Mem. at 16.  As clarified above, however, the Tribe is 
not pursuing an official-capacity suit against the state officers and is not seeking a declaration of 
the State’s title or any relief against the State itself.  Instead, it now seeks only future possessory 
relief against the state officers using the fiction of a Young suit, and has sufficiently alleged that 
the officers are in possession in violation of federal law. AC, ¶¶ 5 & 7.  The §1983 cases relied 
on by the State, Kentucky v. Graham, 473 U.S. 159 (1985), Brandon V. Holt, 469 U.S. 464 
(1985), and Hafer v. Melo, 502 U.S. 21 (1991) were not Young suits and are inapposite here. 
8
   The plurality opinion makes it clear that the fact that a Young suit will affect an interest of the 

State is insufficient reason for a federal court to refuse to apply the doctrine:  “Every Young suit 
names public officials, and we have never doubted the importance of state interests in cases 
falling squarely within our past interpretations of the Young doctrine.”  521 U.S. at 298. 
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Ex parte Young avoids an Eleventh Amendment bar to suit, a court need only conduct a 

‘straightforward inquiry into whether [the] complaint alleges an ongoing violation of federal law 

and seeks relief properly characterized as prospective.’” Id.  (Quoting Coeur d'Alene); see In re 

Deposit Insurance Agency, 482 F.3d at 618. 

 In this case, to determine whether Coeur d’Alene forecloses application of the Young 

doctrine under the facts as plead in the amended complaint, this Court must look to Justice 

O’Connor’s plurality opinion.9   Justice O’Connor found the Coeur d’Alene Tribe’s claim to be 

unlike a typical Young action in two important respects.  First, as the Tribe in that case had 

conceded, its action was the functional equivalent of a quiet-title action, in that it sought to divest 

the State of all regulatory power over the waters and submerged lands and invalidation of the 

State’s water right.10  Second, Justice O’Connor focused on the unique nature of the property at 

issue, emphasizing the importance of submerged lands to a state’s sovereignty and that control of 

                                                           

9
   The principal opinion by Justice Kennedy was joined only by Chief Justice Rehnquist.  

Although it focused heavily on the unique nature of submerged lands as implicating the State’s 
special sovereign interests under the Equal Footing doctrine, and while that was also important in 
Justice O’Connor’s controlling analysis, Justice Kennedy’s attempt to transform the Young 
exception into a case-by-case balancing test was rejected by the other seven justices.   See 
Western Mohegan, 395 F.3d at 22; Barrett, supra, 73 Notre Dame L. Rev. at 1107; South Dakota 
Farm Bureau v. South Dakota, 197 F.R.D. 673, 680 (D.SD, 2000) (“opinion of Justice Kennedy 
is not . . . binding on lower courts since seven Justices rejected the attempt to contract or narrow 
Ex parte Young.  This court follows the reasoning of Justice O’Connor and the majority . . . who 
joined her.  As she states, the determination should rest on whether there is an alleged ongoing 
violation of federal law and whether the relief sought is prospective.”) (citations omitted). 
10

   The Coeur d’Alene Tribe sought an order from the court “quieting title in the Tribe to the 
beds, banks, and waters of all navigable watercourses within the . . . Reservation . . . declaratory 
judgment that these beds, banks, and waters at issue are for the exclusive use, occupancy, and 
enjoyment of the Tribe. . . . [and an order declaring] invalid all Idaho statutes and ordinances 
which regulate or affect in any way the disputed lands and waters, and to declare invalid the 
[State’s] water right set forth in Idaho Code § 67-4304.”  Coeur d’Alene Tribe of Idaho v. State 
of Idaho, 798 F.Supp. 1443, 1445 (D. Idaho 1992). 
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such lands is critical to a state’s ability to regulate use of its navigable waters.  521 U.S. at 289. 

But despite the obvious opportunity, the Court stopped far short of carving out a general real-

property exception to the Ex parte Young doctrine or ruling that an Indian tribe may never sue to 

recover lands held by a state in violation of federal law using an Ex Parte Young officers suit.  

 In declining Idaho’s invitation to create a real-property exception to the Young doctrine, 

Justice O’Connor acknowledged the continuing validity of two cases where the Court permitted 

ejectment actions to proceed against government officials claimed to be in wrongful possession 

of real property.  But she concluded that United States v. Lee, 106 U.S. 196 (1882) and Tindal v. 

Wesley, 167 U.S. 204 (1897) did not control because in those cases “[a] court could find that the 

officials had no right to remain in possession, thus conveying all the incidents of ownership to 

the plaintiff, while not formally divesting the State of its title.”  521 U.S. at 290.11  In contrast, 

the Coeur d’Alene Tribe’s claim did “not concern ownership and possession of an ordinary 

parcel of real property,” id., and Justice O’Connor found it impossible to separate possession and 

title, as the Court had done in Lee and Tindal, when it came to submerged lands (possession of 

submerged lands in and of itself was meaningless – what really was at stake was control of the 

waters above them).  Thus, Justice O’Connor found it significant that at issue was the State’s 

interest in navigable waterways, a special sovereign interest of the State: “[the Tribe] seeks a 

declaration not only that the State does not own the bed of Lake Coeur d’Alene, but also that the 

lands are not within the State’s sovereign jurisdiction.  Whatever distinction can be drawn 

between possession and ownership of real property in other contexts, it is not possible to make 

                                                           

11
   In Tindal, id. at 221, the Court stated: 

The settled doctrine of this court wholly precludes the idea that a suit against individuals 
to recover possession of real property is a suit against the state simply because the 
defendant holding possession happens to be an officer of the state and asserts that he is 
lawfully in possession on its behalf. 
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such a distinction for submerged lands.”  Id. at 291.12  

 B. Under the Coeur d’Alene Standard, the Relief Sought by the Tribe is Truly 
Prospective and Is Not the Equivalent of a Quiet-Title Action: This is a Legal 
Claim in Ejectment Seeking Only Possession – Not an Adjudication of the 
State’s Title; No Special Sovereign Interest of the State is Implicated and 
Thus the State Itself Would Not Be Bound by the Relief Sought. 

 
  1. Coeur d’Alene did not bar all real-property claims by Indian  

tribes against states: where an action does not challenge the  
State’s title and is not the equivalent of a quiet-title action that  
would bind the State itself, as here, the relief sought is truly  
prospective and a Young officers suit may proceed. 

 
 The claim asserted against state officers in this case fits within the class of Young officers 

suits permitted by the decisions in Coeur d’Alene and In re Deposit Insurance Agency.  The 

Tribe’s claim here is like the legal claims asserted in Lee and Tindal and differs from the Coeur 

d’Alenes’ and Western Mohegans’ claims for equitable relief in several important respects.  

                                                           

12
   In finding that the Eleventh Amendment did not bar a suit against Maryland state officers to 

enjoin payment of Medicaid funds despite a substantial prospective effect on the State’s treasury, 
the district court for the District of Maryland ably summarized Coeur d’Alene’s limitation on the 
availability of a Young exception where “special sovereignty interests” are at stake. 

Without speculating generally as to what might constitute a special sovereignty interest, 
the Court found that states have a special sovereignty interest in "navigable waters," 521 
U.S. at 284, 117 S.Ct. 2028, or "sovereign control over submerged lands," 521 U.S. at 
282, 117 S.Ct. 2028, or "jurisdictional control over important public lands." 521 U.S. at 
283, 117 S.Ct. 2028.  The basis for Idaho's special interest in Lake Coeur d'Alene 
includes ancient doctrines and English common law governing navigable waters, 521 
U.S. at 284, 117 S.Ct. 2028, as well as the constitutional status of each state's sovereignty 
over the lands with which it entered the Union, 521 U.S. at 283, 117 S.Ct. 2028.  In its 
only subsequent comment on this aspect of Coeur d'Alene Tribe, the Court cited "long-
standing precedent" in refusing to bar in rem admiralty actions against property that states 
claimed. California v. Deep Sea Research, Inc., 523 U.S. 491, 506- 07, 118 S.Ct. 1464, 
140 L.Ed.2d 626 (1998). The Deep Sea Research Court refused to speculate on analogous 
cases. Id. 

Maryland Community Health System v. Glendening, 115 F.Supp.2d 599, 603 (D.MD, 2000). 
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First, unlike the Coeur d’Alene Tribe’s claim, the Tribe’s claim against the State officers in this 

case is not the equivalent of a quiet-title action.  An action to quiet title is an action in equity, and 

the Tribe here seeks no equitable relief against the State officers.   As noted above, see 

discussion supra at 1-2, the Tribe does not seek a declaration of its or the State’s title in the small 

parcel at issue.  As a result, the State would not be bound in future litigation by an order ejecting 

State officers from the subject land.  See Lee, supra, 106 U.S. at 222; Tindal, supra, 167 U.S. at 

223.13  And, unlike Coeur d’Alene and Western Mohegan, plaintiff’s amended complaint does 

not seek injunctive relief against the State officers, much less the far-reaching injunctive relief 

sought in those cases which would have enjoined state officers from enforcing comprehensive 

state schemes to regulate submerged lands and navigable waters. See notes 6, 10 & 12 supra.  

Moreover, it is well established that New York Indian land claims such as this are legal claims in 

ejectment rather than equitable quiet title actions.14   

                                                           

13
   The Court in Tindall, id., stated: 

It is said that the judgment in this case may conclude the state.  Not so.  It is a judgment 
to the effect only that, as between the plaintiff and the defendants, the former is entitled 
to possession of the property in question, the latter having shown no valid authority to 
withhold possession from the plaintiff; that the assertion by the defendants of a right to 
remain in possession is without legal foundation.  The state not being a party to the suit, 
the judgment will not conclude it.  Not having submitted its rights to the determination of 
the court in this case, it will be open to the state to bring any action that may be 
appropriate to establish and protect whatever claim it has to the premises in dispute.  Its 
claim, if it means to assert one, will thus be brought to the test of the law as administered 
by tribunals ordained to determine controverted rights of property; and the record in this 
case will not be evidence against it for any purpose touching the merits of its claim. 

14
   Oneida Indian Nation v. County of Oneida, 464 F.2d 916, 920 (2d Cir. 1972), rev’d on other 

grounds, 414 U.S. 661 (1974); Oneida Indian Nation v. County of Oneida, 719 F.2d 525, 540 (2d 
Cir. 1983); see New York v. White, 528 F.2d 336, 338 (2d Cir. 1975) (bill to remove cloud on 
title traditionally suit in equity available only when no adequate remedy at law available, in legal 
action for ejectment, plaintiff need only allege that he is the owner and has been wrongfully 
ousted from possession by defendant); Fort Mohave Tribe v. LaFollette, 478 F.2d 1016, 1018 n. 
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 The State defendants rely on Ysleta del Sur Pueblo v. Laney, 199 F.3d 281 (5th Cir.), cert. 

denied, 529 U.S. 1131 (2000) (Ysleta), where it was held that the Eleventh Amendment barred a 

tribal suit to eject Texas state officials from a state-highway-maintenance facility.  Ysleta is 

inapposite because there, the Pueblo’s land claim apparently was a challenge to the State’s legal 

title.  199 F.3d at 290 (“the Tribe asserts in its First Amended Complaint that ‘The Pueblo retains 

legal title to all lands described in the Relinquishment Acts . . . .,’ [and] is asking this court to 

determine that the State has no title to the property because title rests in the Pueblo.”).  

 In addition, Ysleta wrongly extended the reach of Coeur d’Alene to all claims for real 

property by Indian Tribes, a result that Justice O’Connor, indeed all nine of the Justices, plainly 

did not reach.  The Ysleta court erroneously relied on John G. and Marie Stella Kennedy 

Memorial Foundation v. Mauro, 21 F.3d 667 (5th Cir. 1994) for the proposition that an ejectment 

action is automatically the equivalent of a quiet-title suit.  Mauro had mistakenly held that Tindal 

v. Wesley had been overruled.  However, Justice O’Connor’s plurality opinion makes it plain that 

Tindal is still good law for the proposition that “a court could find that the officials had no right 

to remain in possession, thus conveying all the incidents of ownership to the plaintiff, without 

formally divesting the state of its title,” 521 U.S. at 290, and the four dissenting Justices agreed.  

Nonetheless, the Fifth Circuit erroneously followed Mauro rather than Coeur d’Alene and 

Tindal.   See Coeur d’Alene v. Idaho, 42 F.3d 1244, 1252 (9th Cir. 1994) (rejecting the Fifth 

Circuit’s Mauro analysis respecting Tindal.) 

                                                                                                                                                                                           

3 (9th Cir. 1973) (“If plaintiff is out of possession it has an adequate remedy at law in ejectment 
and an action to quiet title will not lie.  Whitehead v. Shattuck, 138 U.S. 146 (1891)”).  See also 
Surgett v. Lapice, 49 U.S. 48, 65 (1850) (“The suit was in the nature of an ejectment in a court of 
common law, and was therefore strictly an action at law, and in no respect analogous to a 
proceeding in equity to remove a cloud from the title of a party who not only holds the legal title, 
but also is actually in possession . . . .”). 
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 Therefore, unlike Coeur d’Alene, the relief sought here is not equitable in nature and is 

not the functional equivalent of a quiet-title action.  Because the Court is not asked to adjudicate 

the State’s title and the State would not be bound in future litigation, the relief sought by the 

Tribe is truly prospective and meets the Coeur d’Alene standard for a Young suit. 

  2. No unique or special sovereign interest of the State is implicated by 
the Tribe’s claim to future possession of a small tract of vacant, 
unused farmland. 

 
 The second critical difference between this claim and those of the Coeur d’Alene and 

Western Mohegan Tribes is the nature of the land at issue and that, for purposes of a Rule 12 

motion to dismiss, it must be assumed that no sovereign interest of New York is implicated by 

the Tribe’s claim against the State officers.  In Coeur d’Alene, the district court noted that it 

“could enjoin the individual defendants if it were to find that the State is not the rightful owner of 

the disputed lands and waters.”  748 F.Supp. at 1449.  It then addressed the merits of the Tribe’s 

claim and held that the navigable waters and submerged lands at issue had never been part of the 

Tribe’s Reservation.  Rather, at the time the Reservation was created, they had been withheld by 

the United States under the equal-footing doctrine, in trust, to be conveyed to the State of Idaho 

upon its admission to statehood.  Id. at 1449-51.  Both Justice Kennedy’s and Justice O’Connor’s 

opinions seemed to  rely on the district court’s finding that the submerged lands and navigable 

waters at issue were within the State’s sovereign domain.  Therefore, the result in Coeur d’Alene 

was necessarily premised on the conclusion that the State was either the only rightful sovereign 

(as the district court found) or, at the very least, that the State possessed some sovereign interest 

in the lands and waters (as the Tribe conceded).     

 Here, the Tribe has alleged that the right to possess the subject land has resided with the 

Tribe since 1788 and has never been within the sovereign domain of the State of New York.  It 
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would be improper for this Court to assume without factual investigation that the State ever had 

any sovereign interest in possessing the land at issue. 

 Because the Tribe does not seek a declaration of title against the State or its officers and 

the State would not be bound in future litigation seeking to establish its title, it is difficult to see 

what State sovereign interest is at issue in this case.  The nature of the land itself certainly does 

not invoke the special sovereign interests of the State as it did in Coeur d’Alene and Western 

Mohegan , where submerged lands underlying navigable waters implicating uniquely sovereign 

interests of a state arising from the equal-footing doctrine of the Constitution were at issue.  In 

sharp contrast, the small parcel at issue here is vacant, unused and is classified by the Madison 

County tax assessor as abandoned agricultural land.  As such, it is precisely the kind of “ordinary 

parcel of real property,” 521 U.S. at 290, for which Justice O’Connor would have found the 

Young doctrine applicable: “I would not narrow our Young doctrine, but I would not extend it to 

reach this case [where a plaintiff seeks to divest the State of all regulatory power over submerged 

lands . . . to quiet title to sovereign lands].”  Id. at 296. 

 Nor does the Fifth Circuit’s ruling in Ysleta support the State’s position.  In contrast to 

the land at issue here, the land at issue in Ysleta was actually being used by the Highway 

Department as a maintenance facility for state highways in a highly developed area.  199 F.3d at 

289.  Moreover, the Pueblo sought relief against the State in addition to ejectment, requesting 

that the State be ordered to remove all hazardous and environmentally damaging material, 

including underground storage tanks, and remediate contamination in accordance with federal 

and state law.  Here, the Tribe seeks no relief beyond ejectment of the State officers and future 

possession of the land. 
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II. THE SHERRILL DEFENSE SHOULD NOT BE APPLIED TO BAR THE TRIBE’S 
 CLAIMS AGAINST THE NON-INTERVENOR DEFENDANTS. 
 
 Stockbridge recognizes that if this Court is going to follow the Second Circuit rulings in 

Cayuga Indian Nation v. Pataki, 413 F.3d 266 (2d Cir. 2005) (Cayuga) and Oneida Indian 

Nation of New York v. County of Oneida, 617 F.3d 114 (2d Cir. 2010) (Oneida), then it will have 

to dismiss the Tribe’s land claim against the non-intervenor defendants.  Stockbridge respectfully 

submits, however, that this Court should not follow Cayuga and Oneida and dismiss the Tribe’s 

claims against the non-intervenor defendants for the following reasons.15 

A. Cayuga and Oneida Were Wrongly Decided Because they Substitute the 
 Court of Appeals’ Judgment for Congress’ Express Judgment that an Action 
 to Vindicate Possessory Rights Should Not Be Barred by Any Time-Based 
 Defense.  
  

 In 1966, Congress enacted 28 U.S.C. §2415, establishing a special limitations period for 

certain contract and tort suits brought on behalf of Indians by the United States.  Extended four 

times, County of Oneida v. Oneida Indian Nation, 470 U.S. 226, 242 (1985) (Oneida II), it 

excepted from any limitations period all actions "to establish the title to, or the right of 

possession of, real or personal property." §2415(c).  See, Oneida II, 470 U.S. at 243-244 n. 5. 

 In the Indian Claims Limitation Act of 1982, Pub. L. No. 97-394, 96 Stat. 1976, Congress 

amended §2415 and for the “first time imposed a statute of limitations on certain tort and 

contract claims for damages brought by individual Indians and Indian tribes."  Oneida II at 242-

243.  Congress was fully aware of tribal possessory claims when it extended the time to file 

certain actions and left title claims free of any time limitations.  See, e.g., S. Rep. No. 1253, 92d 

                                                           

15
   See gen’ly Evan H. Caminker, Why Must Inferior Courts Obey Superior Court Precedents?, 

46 Stan. L. Rev. 817 (April, 1994); Ashutosh Bhagwat, Separate But Equal?: The Supreme 
Court, The Lower Federal Courts, and the Nature of the “Judicial Power”, 80 B.U. L. Rev. 967 
(Oct. 2000).  
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Cong., 2d Sess. 2,4-5 (1972);  H. R. Rep. No. 375, 95th Cong., 1st Sess. 2-4, 6-7 (1977); H. R. 

Rep. No. 807, 96th Cong., 2d Sess. 9 (1980); S. Rep. No. 569, 96th Cong., 2d Sess. 3 (1980).  The 

Act was passed eight years after the first Oneida land-claim decision and after Congress had 

passed legislation settling Indian land claims in Maine and Rhode Island.  Oneida II, 470 U.S. at 

253.  The Oneida II Court noted that "the statutory framework adopted in 1982 presumes the 

existence of an Indian right of action not otherwise subject to any statute of limitations.  It would 

be a violation of Congress’ will were we to hold that a state statute of limitations period should 

be borrowed in these circumstances."  Id. at 244.   

 The age of the claims and their impacts were well-known16 and considered fully.  The 

Department of the Interior (DOI) recommended the statute’s extension, citing complications 

from factual and legal issues for claims that "go back to the 18th and 19th centuries."  See H.R. 

Rep. No. 95-375, at 6 (1977), as reprinted in 1977 U.S.C.C.A.N. 1616, 1621 (DOI Letter).  

Representative Foley, "concerned about the basic inequity and injustice of reaching back as far 

as 180 years in prosecuting Indian claims that long ago would have been extinguished by any 

other rule of law against any other citizens in this country,” argued unsuccessfully against 

extending the limitations period.  123 Cong. Rec. 22, 502 (1977).  The prevailing sentiment was 

articulated by Representative Weiss, who supported the bill because "as a result of the numerous 

                                                           

16   At hearings on §2415, Interior’s Solicitor testified, "[p]robably the largest and most complex 
are the land claims."  1977 Hearings at 6.  The list of claims entered into the record as facing 
time bars absent an extension includes claims for the Oneida, the Cayuga and "[o]n behalf of:  St 
Regis Mohawk Tribe; Claim: Non-Intercourse Act claim for recovery of tribal lands; 
Defendants: New York and individual titleholders."  Id. at 24.  Assistant Secretary for Indian 
Affairs Forrest Gerard informed the Senate Committee on Indian Affairs in 1980 that "[t]he so-
called eastern land claims . . . are also included in our claims program.  This committee is well 
aware of the magnitude of the eastern land claims and the effect such claims are having in the 
jurisdictions where they may be litigated."  S. Rep. No. 96-569 at 9 (1980). 
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injustices suffered by American Indians during the last 150 years – many at the hands of the 

American Government – it is incumbent on the United States to give these people – our country's 

first inhabitants – a full chance to redress their grievances . . ."  123 Cong. Rec. 22, 504. 

 Potential local impacts were also fully discussed.  Representative Hanley referred to the 

Oneida claims and the fear that long years of litigation could "wreck the economy of the region."  

Id. at 22, 170.  Maine’s Attorney General stated that "[p]ending litigation has resulted in 

economic hardship and clouded titles in areas subject to claims."  1977 Hearings at 77.  After full 

consideration of all these factors, Congress extended the limitations period.  It left §2415(c) as it 

was, meaning there remains no statute of limitations on actions "to establish the title to, or the 

right of possession of, real or personal property." 

 Where Congress has enacted a specific statute addressing the claims, it is a violation of 

Congress’ will for a court to invoke the common-law Sherrill defense as a bar to suit.  Oneida, 

II, 470 U.S. at 244.  “Laches within the term of the statute of limitations is no defense at law.”  

United States v. Mack, 295 U.S. 480, 489 (1935).   Section 2415 codifies Congress’ thoroughly 

considered judgment regarding the proper balance between the interest in vindicating Indian land 

rights and avoiding disruptive litigation.  “Courts of equity cannot, in their discretion, reject the 

balance that Congress has struck in a statute.”  United States v. Oakland Cannabis Buyers’ Co-

op., 532 U.S. 483, 497 (2001). 

B. Cayuga and Oneida Stand in Irreconcilable Conflict with Oneida II and 
 Sherrill, Improperly Extending Sherrill to Bar a Claim and All Remedies, 
 Where Sherrill had Expressly Left Oneida II Undisturbed and Confined Its 
 Holding to Employing the Laches-Like Defense to Bar a Particular Equitable 
 Remedy. 
   

 In City of Sherrill v. Oneida Indian Nation, 544 U.S. 197, 221 (2005), the Supreme Court 

stated that because “the question of damages for the Tribe’s ancient dispossession is not at issue 
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in this case . . . we do not disturb our holding in Oneida II.”  Oneida II held that the Oneidas 

could “maintain [a damages] action for violation of their possessory rights based on federal 

common law.”  Id. at 236.  The Second Circuit rulings in Cayuga and Oneida erroneously 

invoked Sherrill for the proposition that damages claims for ancient dispossession cannot be 

maintained.  Consequently, Cayuga and Oneida, by dismissing claims virtually identical to those 

upheld in Oneida II and left undisturbed in Sherrill,17 eviscerated Oneida II and altogether 

ignored Sherrill.18  That certiorari was denied in Cayuga and Oneida does not equate to 

affirmance, and the impropriety of applying the Sherrill defense to bar all relief in land-claim 

actions is confirmed by the fact that Justice Ginsberg, the author of the opinion in Sherrill, joined 

by Justice Sotomayor, voted to grant the petition in Oneida.  United States  v. New York, 132 

S.Ct. 452 (2011); Oneida Indian Nation of New York v. County of Oneida, 132 S.Ct. 452 (2011); 

See Non-Intervenors’ Appendix at 1 & 2 (Dkt. 290-1). 
                                                           

17  Cayuga’s attempt to characterize the damages award as a monetized version of ejectment to 
which the Sherrill defense properly applies, while a convenient and result-oriented means of 
closing the court-house doors to Indian land claims and underruling controlling Supreme Court 
precedent, fails in light of Sherrill’s specific reaffirmation of the validity and availability of 
money damages for such claims under Oneida II.  As Judge Hall noted in her dissent:  

The contention that a damages award for either past fair rental value or present fair 
market value would “project redress into the present and future,” Maj Op. at 275, in order 
to bring that award within the scope of the City of Sherrill holding vitiates any reasonable 
meaning the Supreme Court could have intended that phrase to have. 

413 F. 3d at 290, n. 13 (Hall dissenting). 
18

   Even had Sherrill not reaffirmed Oneida II, Oneida II would still control: “[i]f a precedent of 
this Court has direct application in a case, yet appears to rest on reasons rejected in some other 
line of decisions, the Court of Appeals should follow the case which directly controls, leaving to 
this Court the prerogative of overruling its own decisions.”  Agostini v. Felton, 521 U.S. 203, 237 
(1997) (alteration in original) (quoting Rodriguez de Quijas v. Shearson/American Express, Inc., 
490 U.S. 477, 484 (1989)); see United States v. Martinez, 413 F.3d 239, 243(2d Cir. 2005) 
(“‘courts should [not] conclude [that] more recent [Supreme Court] cases have, by implication, 
overruled an earlier precedent.’”) (quoting Bach v. Pataki, 408 F.3d 75, 86 (2d Cir. 2005)); U.S. 
v. Brennan, 650 F.3d 65, 98 n.40 (2d Cir. 2011); U.S. v. Gomez, 580 F.3d 94, 104 (2d Cir. 2009). 
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 In addition, Sherrill’s holding was plainly confined to barring certain remedies and may 

not properly be extended to bar claims and thereby deny relief altogether.  Addressing the 

question expressly left open in Oneida II—whether equitable considerations should limit the 

relief available to the present day Oneidas—Sherrill recognized that the “substantive question 

whether the plaintiff has any right” is very different from “the remedial questions whether this 

remedy or that is preferred, and what the measure of the remedy is.”  544 U.S. at 213 (quoting D. 

Dobbs, LAW OF REMEDIES § 1.2, at 3 (1973)).  Declaring this distinction to be “fundamental,” id., 

the Sherrill Court adopted the district court’s statement on remand of Oneida II that “[t]here is a 

sharp distinction between the existence of a federal common law right to Indian homelands and 

how to vindicate that right.”  Id., (quoting Oneida Indian Nation of N.Y. v. County of Oneida, 

199 F.R.D. 61, 90 (N.D.N.Y. 2000).  Of course, the district court awarded damages in Oneida II, 

a case which Justice Rehnquist recognized was an ejectment action.  See Oneida Indian Nation v. 

County of Oneida, 414 U.S. 661, 683 (1974) (Oneida I) (Rehnquist, J. concurring). 

 By applying the Sherrill defense to bar the claim rather than a particular remedy, the 

Second Circuit abolished the distinction between rights and remedies, violating not only a 

foundational principle upon which the Court’s analyses in Sherrill and Oneida II rested, but also 

the fundamental rules of federal equity practice.19  Where, as here, Congress has specifically 

                                                           

19   See Hecht Co. v. Bowles, 321 U.S. 321(1944); Weinberger v. Romero-Barcelo, 456 U.S. 305, 
312 (1988) (equity’s function is to arrive at adjustment and reconciliation between competing 
claims); D. Dobbs, 1 LAW OF REMEDIES 91 (2d. ed. 1993) (Equitable discretion must follow “a 
principle of balancing various ethical and hardship considerations.”).  For these reasons, the 
Sherrill defense as employed in Cayuga and Oneida is not an “equitable” defense at all:  “New 
laches is not properly an equitable defense.  It is a defense and applies to Indian land claims, but 
it does not seek to weigh the equities in a case.  The new laches does not provide any way for 
Indian tribes to combat it—their equities are never weighed in this equation.”  Kathryn Fort, 
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authorized the claim, courts of equity are not free to reject Congress’ judgment and bar a claim.  

As the Court noted in Oakland Cannabis Buyers’ Co-op., supra 532 U.S. at 497, “[t]heir choice 

(unless there is statutory language to the contrary) is simply whether a particular means of 

enforcing the statute should be chosen over another permissible means; their choice is not 

whether enforcement is preferable to no enforcement at all.”  See Grupo Mexicano de 

Desarrollo, S.A. v. Alliance Bond Fund, Inc., 527 U.S. 308, 332-33 (1999) (“Even when sitting 

as a court in equity, we have no authority to craft a “nuclear weapon” of the law . . . .  The debate 

concerning this formidable power . . . should be conducted and resolved where such issues 

belong in our democracy: in the Congress.”). 

III. CONCLUSION  

 This Court should apply the Young doctrine and deny the State’s Motion to Dismiss on 

Eleventh Amendment grounds.  On a motion to dismiss, the facts as alleged must be assumed.  

Here, the Tribe has alleged that the right of possession belongs to it rather than the State and that 

no unique sovereign interests are implicated by a challenge to state officers’ possession of less 

than an acre of unused and vacant farmland.  Against the State, the Tribe seeks no declaration of 

title, no money damages, and no relief respecting State regulation of the land.  The State itself 

would not be bound in future legal proceedings and the relief sought is truly prospective.  It 

would therefore be improper for this Court to assume, without factual investigation, that any 

sovereign interest of the State is implicated here.   

 Nor should this Court dismiss Stockbridge’s claims on the basis of the Sherrill defense.  

While Cayuga and Oneida would compel dismissal, they were wrongly decided and should not 

                                                                                                                                                                                           

Disruption and Impossibility: the New Laches and the Unfortunate Resolution of the Modern 
Iroquois Land Claims, 11 Wyo. L. Rev. 375, 402 (2011)  
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be followed.  The Second Circuit’s rule that possessory Indian land claims are non-justiciable is 

inconsistent with the express will of Congress, the Supreme Court’s rulings in Sherrill and 

Oneida II, and the fundamental rules of federal equity jurisprudence.  As Professor Fort 

concludes, “equity is supposed to provide a remedy for illegal takings, even if that remedy is 

monetary.  For that reason, new laches is not an equitable defense but something else—a defense 

of the majority for the wrongs it never made right.”20 

 

Dated: January 16, 2012 

 

       Respectfully submitted, 

        /s/Don B. Miller    
       Don B. Miller  (Bar Roll #502538) 
 
       Don B. Miller, PC 
       1305 Cedar Avenue 
       Boulder, Colorado 80304 
       (303) 545-5533 (telephone) 
       (303) 885-1992 (mobile) 
       donbrantleymiller@comcast.net 
 
       Jeffrey T. Buley (Bar Roll #104158) 
       David Cherubin  (Bar Roll #501458) 
       Brown and Weinraub, PLLC 
       79 Columbia Street 
       Albany, New York 12210 
       (518) 427-7350 (telephone) 
       (518) 427-7792 (facsimile) 
       jbuley@brownweinraub.com 
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       Counsel for Stockbridge-Munsee Tribe 
                                                           

20   11 Wyo. L. Rev. at 405. 
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       (Bar Roll # 502538) 
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State of New York, et al.,      Case No. 3:86-cv-1140 
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Oneida Indian Nation of New York. 
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Certificate of Service 

 
 I hereby certify that on the 16th day of January, 2012, I electronically filed, on 
behalf of Plaintiff Stockbridge-Munsee Community, the attached Plaintiff’s 
Memorandum of Law in Opposition to Non-Intervenor Defendants’ Motions to Dismiss 
Amended Complaint and supporting Declaration of Don B. Miller with the Clerk using 
its CM/ECF system, which would then electronically notify all counsel of record via 
CM/ECF. 
  
 
 

s/Don B. Miller                                   
Don B. Miller (Bar Roll No. 502538) 
 
Don B. Miller, PC                                       
1305 Cedar Avenue                                    
Boulder, CO 80304      

       (303) 545-5533 (o)                                                      
       (303) 885-1992 (m) 
       dbmiller01@msn.com 
       donbrantleymiller@comcast.net 
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