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PLAINTIFF’S OPPOSITION TO THE GOVERNMENT’S  

PARTIAL MOTION TO DISMISS AND ALTERNATIVE MOTION  

FOR A MORE DEFINITE STATEMENT  

 

Plaintiff, the Quapaw Tribe of Oklahoma (the O-Gah-Pah), a federally recognized 

Indian nation, opposes Defendant’s motion to dismiss or alternatively to require a more 

definite statement.  The Tribe’s complaint clearly states ample facts establishing this 

Court’s jurisdiction over the Tribe’s three causes of action. In addition, as discussed in 

the complaint, much more detail regarding the Government’s breaches of its fiduciary 

duties is provided in the Quapaw Analysis--a detailed report prepared to Government 

standards that “identified numerous and pervasive breaches of the Government’s 

fiduciary duty of trust as to the assets of the Quapaw Tribe.”
1
  As James Cason, former 

Associate Deputy Secretary of the Interior Department, states in his declaration “the 

Quapaw Analysis was intended to document the actions of the Trustee and identify any 

instances in which the government may have failed to properly manage the Quapaw 

Tribe’s funds” or other non-monetary assets.”
2
 The Government’s plea for a more 

definite statement—a more detailed statement, that is, than the 171-page Quapaw 

Analysis evaluating hundreds of thousands of pages of Government documents relating 

to the Quapaw Tribe’s claims—rings hollow.   

This Court should therefore deny the Government’s motion, and require the 

Government to answer the Quapaw complaint. 

 

                                                 
1
 Compl. ¶13. 

2
 Cason Decl. ¶14. 
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Factual Background 

This is a lawsuit for money damages arising from Defendant’s breach of fiduciary 

and trust obligations owing to Plaintiff, the Quapaw Tribe of Oklahoma (the O-Gah-Pah), 

a federally recognized Indian nation.  The claims arise from Defendant’s breach of its 

trust duties and responsibilities owed to the Quapaw.  Specifically, the claims arise from 

Defendant’s mismanagement of trust assets, including Defendant’s failure to properly 

manage the Tribe’s monetary assets, such as its failure to timely collect rents, fees, and 

other monies due and owing under leases, permits, and other agreements for the Tribe, 

failure to properly collect and deposit these monies in the tribal trust account, and failure 

to properly manage the Tribe’s natural resources and land. 

The Quapaw Tribe originally was a southeastern American Indian nation whose 

name, the “O-Gah-Pah,” means the “people who went downstream” or the “Downstream 

People.”  The Tribe’s homeland for many centuries was near the confluence of the 

Mississippi and Arkansas Rivers within the present-day State of Arkansas.  When first 

encountered by Europeans in the 1670s, approximately 15,000 to 20,000 Quapaw lived in 

villages in this region.  Historically, the Quapaw were agriculturalists of remarkable 

ability, and the focus of Quapaw life was on their farming villages.  Their social 

organization had its basis in the family unit.
3
 

In 1818, under pressure from increasing white settlement and a territorial 

government, the Quapaw signed a treaty ceding their land in Arkansas to the United 

States, except for a strip between Little Rock and Arkansas Post below Gillette, 

                                                 
3
 Compl. ¶4. 
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Arkansas.   This cession included the lands and waters known as the “sacred hot springs 

area,” today’s Hot Springs National Park.  The Quapaw Tribe was forced to cede its 

remaining land in Arkansas through an 1824 treaty, and was moved by the United States 

to a location along the Bayou Treache in Caddo Country on the south side of the Red 

River in Louisiana.
4
 

The forced removal to Caddo Country was disastrous for the Quapaw Nation.  The 

Quapaw were unwelcome in Louisiana, their assigned lands flooded, and starvation 

became rampant.  As a result, the Quapaw became a homeless nation and many of the 

Tribe’s people staggered back to their former homeland to try to survive within their 

former lands.
5
 

But the federal government again removed the Quapaw, this time to a location 

along the present-day Oklahoma/Kansas/Missouri borders, where the Quapaw have 

resided ever since.  Under the Treaty of May 13, 1833,
6
 the government set aside a 

reservation for the Quapaw Tribe, consisting of 150 sections of land west of the Missouri 

state line and between the lands of the Seneca and Shawnee Tribes.  This land was 

promised to the Quapaw Tribe as a homeland for “as long as they shall exist as a nation 

or continue to reside thereon.”
7
  

An accounting of Defendant’s historical management of Quapaw trust assets—as 

set forth in a report known as the Quapaw Analysis—recently was completed and was 

                                                 
4
 Compl. ¶5. 

5
 Compl. ¶6. 

6
 See 7 Stat. 424, 424–426 (1833).  

7
 7 Stat. at 425.  
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accepted as final by the Office of Historical Trust Accounting of the United States 

Department of the Interior.  That accounting report, the product of a settlement of a 

previous district court suit for an equitable accounting, identifies and details Defendant’s 

mismanagement of numerous sampled Tribal trust assets, including but not limited to 

Defendant’s failure to collect monies due and owing under leases, permits, and 

agreements for the Quapaw Tribe, its mismanagement of non-monetary Tribal assets, 

which, among other damages has led to the degradation of the natural resources on the 

land and the environment, and the waste and the dissipation of other non-monetary trust 

assets, all of which was the result of mismanagement and negligence by the Defendant.   

Funded by the federal government, the Quapaw Analysis was prepared by a third 

party—Quapaw Information Systems—on behalf of the Quapaw Tribe and its members.  

The Tribe’s Complaint describes the exhaustive 6-year process undertaken during which 

up to half-a-million documents—in short, every document that could be found that was 

still in existence—were reviewed and analyzed, resulting in the conclusions set forth in 

the Quapaw Analysis.  As detailed in the Tribe’s complaint, the Quapaw Analysis 

identified numerous and pervasive reaches of the Government’s fiduciary duty of trust as 

to the assets of the Quapaw Tribe and its members, including mismanagement of the 

Quapaw Tribe’s Tribal Trust Accounts, failures to collect or deposit payments in 

connection with the rent of the Catholic Mission Land and the Quapaw Industrial Park, 
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and failure to properly manage the Tribe’s natural resources leading to the wholesale 

depredation of the Tribe’s reservation land.
8
 

Under the contract for preparation of the Quapaw Analysis, “the government 

agreed to make available to the contractor all records relevant to Quapaw trust funds and 

assets, and the contractor agreed to perform the analysis in compliance with the OHTA 

[Office of Historic Trust Accounting] manual for preparing trust asset accountings.”
9
  As 

the former Associate Deputy Secretary of the Interior Department states in his 

declaration, the Government and the Quapaw Tribe intended to use the Quapaw Analysis 

to try to reach an amicable settlement of any breaches of trust disclosed by the 

investigation:    

Upon completion of the Quapaw Analysis and acceptance of the report by 

the Government—signifying, among other things that the report had been 

prepared in accordance with the accounting principles and standards 

required by OHTA—the parties planned to address the findings and any 

resulting claims that were supported by the Quapaw Analysis. In short, the 

Quapaw Analysis was intended to document the actions of the Trustee and 

identify any instances in which the government may have failed to properly 

manage the Quapaw Tribe’s funds or other non-monetary assets. If the 

Quapaw Analysis resulted in claims, then the parties intended to act in good 

faith to resolve the claims, either directly or through independent 

arbitration. We hoped to demonstrate that this new paradigm for resolving 

tribal accounting claims would serve to show other tribes how we could 

substitute an agreed-upon accounting/claims resolution process for the 

litigation and government-prepared accounting process that that left many 

dissatisfied.
10

 

 

 

 

                                                 
8
 Compl. ¶¶13–28. 

9
 Cason Decl. ¶13. 

10
 Cason Decl. ¶14. 
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Procedural Background 

In 2002 the Quapaw Tribe filed suit in the district court for the Northern District 

of Oklahoma seeking an equitable accounting of the Government’s historic federal 

management of the funds and assets of the Tribe, one of more than a hundred similar 

suits brought by Indian tribes across the country.
11

  Nearly overwhelmed by this 

litigation, the Interior Department sought to establish a new paradigm to deal with the 

tribal trust cases.
12

  As then-Associate Deputy Secretary of the Interior James Cason 

states: 

[Interior] looked for litigation alternatives to settle tribal complaints in a 

way that, among other things: (1) managed to obtain more quickly for the 

tribe its accounting and determination of how their assets had been 

managed; (2) did not depend on the resources of OHTA [Office of 

Historical Trust Accounting] to actually do the accounting, but would rely 

on OHTA’s regulatory and accounting standards and oversight; (3) would 

give the tribe confidence that the accounting of funds and assets was 

accurate; (4) would avoid the need to commit costly and resource intensive 

assets of Interior and ENRD; (5) might demonstrate to other litigating and 

non-litigating tribes a more viable way to approach the determination of 

how the trustee had managed and accounted for their trust assets; and (6) 

provided a roadmap for resolving claims justly, following thoughtful and 

thorough consideration of the evidence produced by the resulting 

accounting. The Quapaw Tribe had brought a case which was pending in 

the district court for the Northern District of Oklahoma in 2002, Case No. 

02-CV-129, which offered an opportunity to employ a different approach.   

The leadership of the Quapaw Tribe indicated its willingness to sit down 

with Interior and discuss settling its claims through a mutually agreeable 

process that did not require the court to preside.
13

 

 

On November 5, 2004 the Quapaw Tribe settled its suit by entering into a 

Settlement Agreement with Interior, the BIA, and others, in which the parties agreed that 

                                                 
11

 Cason Decl. ¶5. 
12

 Cason Decl. ¶10. 
13

 Cason Decl. ¶11. 
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Quapaw Information Systems, Inc., a not-for-profit Tribal entity, would identify, select, 

and analyze documents, and prepare an analysis of the federal government’s management 

of certain Tribal assets.  In return, the Tribe agreed to dismiss its lawsuit and to waive 

any rights to obtain from the United States an accounting of its trust assets or asset 

management history of its trust assets for all time periods up to and including the 

effective date of the Settlement Agreement.  The Parties further agreed that upon 

completion of the Quapaw Analysis, the Tribe would be deemed to have been furnished 

with an accounting of the Tribe’s trust assets from which the Tribe can determine 

whether there has been a loss within the meaning of Pub. L. No. 108-7 (2003), the 

Appropriations Act of 2003, and similar provisions passed each successive year.
14

   

In entering into this Settlement Agreement with the United States, the Quapaw 

Tribe specifically reserved all claims for money damages arising from past events and 

transactions, whether or not specifically addressed in the Quapaw Analysis.  The Tribe’s 

settlement did not purport to compromise or waive any claim for money damages.
15

  

Between 2004 and 2010, Quapaw Information Systems worked diligently to 

investigate and prepare the Quapaw Analysis, a report on the Government’s historic 

management of Quapaw Tribal and individual trust funds and assets.  The Quapaw 

Analysis team conducted a methodical examination of the files and documents that were 

made available by the Office of Historical Trust Accounting and other agencies to 

determine whether and the extent to which the Secretary of the Interior met his or her 

                                                 
14

 Compl. ¶9. 
15

 Compl. ¶10. 
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fiduciary obligations to the Tribe and to the participating individual trust beneficiaries, as 

defined by applicable federal law and by regulations prescribed by the Secretary in the 

fulfillment of trust responsibilities to individual Indians and to Tribes.
16

 

Following the completion of the Quapaw Analysis, its acceptance as final by the 

Government in November 2010, and a series of settlement meetings that proved 

unsuccessful, the Tribe filed this action on September 11, 2012, seeking money damages 

based on the Government’s breach of its fiduciary and trust obligations.  In lieu of an 

answer to the Tribe’s allegations, the Government filed a partial motion to dismiss.  In 

that motion the Government concedes that the Tribe has stated a valid claim for damages 

under RCFC 12(b)(1) for the Government’s failure to provide the annual educational 

payments it had promised the Quapaw in the Treaty of 1833, and for the Government’s 

mismanagement of the Quapaw Industrial Park, but disputes this Court’s ability to hear 

the rest of the Tribe’s claims.  The Government also moved, in the alternative, for the 

Court to order the Tribe to submit a more definite statement of the Tribe’s claims.
17

\ 

Standard of Review 

To establish this Court’s jurisdiction, the plaintiff “must identify a substantive 

source of law that establishes specific fiduciary duties or other duties, and allege that the 

Government has failed faithfully to perform those duties.”
18

  In addition, the plaintiff 

must further show that “the relevant source of substantive law ‘can fairly be interpreted 

                                                 
16

 Compl. ¶11. 
17

 Def.’s Br. at 1. 
18

 United States v. Navajo Nation, 537 U.S. 488, 506 (2003) (Navajo I). 
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as mandating compensation for damages sustained as a result of a breach of the duties 

[the governing law] impose[s].’”
19

  

In deciding this motion the Court is not limited to the four corners of the 

Complaint. “The court may look at evidence outside of the pleadings in order to 

determine its jurisdiction over a case.  ‘Indeed, the court may, and often must, find facts 

on its own.’”
20

 

A complaint will not be dismissed (as the Government claims) for failure to cite 

all relevant statutes.  In making this argument the Government erroneously relies on 

McMahon v. United States,
21

 a 1945 overtime pay case based on the now-repealed Rule 

11 of this Court’s predecessor that did, in fact, require specific statutory citation in the 

petition: 

Rule 11 of this Court requires a petitioner, in the event his claim is founded 

upon an act of Congress, to specify in his petition “the act and the section 

thereof on which plaintiff relies.”
22

 

 

Rather, the current Rule 8 of this Court, which governs this case, requires only a short 

and plain statement of the grounds for the Court’s jurisdiction: 

A pleading that states a claim for relief must contain: 

 

(1)  a short and plain statement of the grounds for the court’s 

jurisdiction, unless the court already has jurisdiction and the claim 

needs no new jurisdictional support . . . .
23

 

                                                 
19

 United States v. Navajo Nation, 556 U.S. 287, 291 (2009) (Navajo II) (quoting Navajo 

I, 537 U.S. at 506). 
20

 Carrington v. United States, 106 Fed. Cl. 129, 132 (2012) (quoting Martinez v. United 

States, 48 Fed. Cl. 851, 857 (2001) (internal citations omitted). 
21

 McMahon v. United States, 104 Ct. Cl. 366 (1945). 
22

 McMahon, 104 Ct. Cl. at 372. 
23

 RCFC 8(a)(1). 
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Under RCFC 8 there is no requirement that the complaint fully set forth the plaintiff’s 

legal theory, complete with citations to statutory support.  For example, in Rosebud Sioux 

Tribe v. United States, on a motion for judgment on the pleadings (which is governed by 

the same standard as a 12(b)(1) motion to dismiss), this Court held that a complaint was 

well-pleaded notwithstanding the Government’s argument that it set forth only the facts 

underlying the claim, not the statutory basis of the claim.
24

 

To bring a suit for breach of trust within the scope of the Indian Tucker Act, a 

Tribe only has to show that the statute or regulation “goes beyond a bare trust and permits 

a fair inference that the Government is subject to duties as a trustee and liable in damages 

for breach.”
25

  In United States v. White Mountain Apache Tribe,
26

 the Supreme Court 

rejected the Government’s argument that the CFC lacked subject matter jurisdiction over 

a claim because the alleged duty was not expressly imposed by statute.
27

  The Supreme 

Court noted that the Government’s argument would eviscerate Indian trust law and was 

directly contrary to Supreme Court precedent:  “But the more fundamental objection to 

the Government’s position is that, if carried to its conclusion, it would read the trust 

relation out of Indian Tucker Act analysis; if a specific provision for damages is needed, 

a trust obligation and trust law are not.”
28

 

  

                                                 
24

 Rosebud Sioux Tribe v. United States, 75 Fed. Cl. 15, 26–31 (2007). 
25

 United States v. White Mountain Apache Tribe, 537 U.S. 465, 474 (2003). 
26

 United States v. White Mountain Apache Tribe, 537 U.S. 465 (2003). 
27

 Id. at 476–477. 
28

 Id. at 477. 
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The Supreme Court’s holding in White Mountain Apache was in turn based on its earlier 

holding in United States v. Mitchell,
29

 which held that the Government’s control and 

management of Indian resources and land brings a claim for breach of trust squarely 

within the Indian Tucker Act’s jurisdiction: 

As the statutes and regulations gave the United States “full responsibility to 

manage Indian resources and land for the benefit of the Indians,” we held 

that they “define[d] . . . contours of the United States’ fiduciary 

responsibilities” beyond the “bare” or minimal level, and thus could “fairly 

be interpreted as mandating compensation” through money damages if the 

Government faltered in its responsibility.
30

 

 

Likewise, another judge of this Court correctly followed White Mountain Apache 

and Mitchell when he rejected the Government’s motion to dismiss in Jicarilla Apache 

Nation v. United States.
31

  The CFC held that a long line of precedent—including White 

Mountain Apache—had rejected the notion that the Government’s fiduciary duties are 

limited to the text of the United States Code: 

While White Mountain Apache may be the sockdolager here, it is neither 

the first nor the only case to reject defendant’s theory.  Prior to the Supreme 

Court’s decision, the Court of Claims had repeatedly dismissed the notion 

that defendant’s fiduciary duties must be specifically enumerated by statute. 

 

* * *  

 

Defendant would have this court blithely accept what so many courts have 

rejected—that for the breach of a fiduciary duty to be actionable in this 

court, that duty must be spelled out, in no uncertain terms, in a statute or 

regulation. But to conclude this, this court would have to perform a logic-

defying feat of legal gymnastics. 

 

                                                 
29

 United States v. Mitchell, 463 U.S. 206 (1983). 
30

 United States v. White Mountain Apache Tribe, 537 U.S. 465, 474 (2003). 
31

 Jicarilla Apache Nation v. United States, 100 Fed. Cl. 726 (2011). 

Case 1:12-cv-00592-TCW   Document 11   Filed 12/28/12   Page 16 of 39



12 

 

That routine would commence with a full jurisprudential gainer—a 

twisting, backwards maneuver that would allow the court to ignore cases 

like White Mountain Apache and Mitchell II that have relied upon the 

common law to map the scope of enforceable fiduciary duties established 

by statutes and regulations. The court would then need to vault over 

Cheyenne–Arapaho and a soaring pyramid of other precedents, all of which 

have found defendant’s argument wanting. 

 

* * *  

 

Taken to its logical dismount, defendant’s view of the controlling statutes 

would not only defeat the twin claims at issue, but virtually all the 

investment claims found in the tribal trust cases, few of which invoke haec 

verba specific language in a statute or regulation. Were the court convinced 

even to attempt this tumbling run, it almost certainly would end up flat on 

its back and thereby garner from the three judges reviewing its efforts a 

combined score of “zero”—not coincidentally, precisely the number of 

decisions that have adopted defendant’s position.
32

 

 

And, as the leading treatise on Indian law states, the Indian law canons of 

construction require that statutes be read liberally in favor of the Indian tribe:  

While this focus must by necessity be on statutes asserted to create a claim 

for breach of trust, the Indian law canons of construction may be applied to 

interpret ambiguous language in statutes. (“Our construction of these 

statutes and regulations is reinforced by the undisputed existence of a 

general trust relationship between the United States and the Indian people.”  

United States v. Mitchell, 463 U.S. 206, 225 (1983)). In a recent case, for 

example, the Federal Circuit interpreted a federal statute [25 U.S.C. § 612] 

as obligating the government to credit the tribe’s principal account with 

revenues and accrue interest at a stated rate.  The court stated: “Adding 

even further support for this interpretation is the long-standing canon of 

statutory construction that ‘statutes are to be construed liberally in favor of 

the Indians.’” [Shoshone Indian Tribe of Wind River Reservation v. United 

States, 364 F.3d 1339, 1352 (Fed. Cir. 2004) (quoting Montana v. Blackfeet 

Tribe of Indians, 471 U.S. 759, 766 (1985) and collecting cases)].
33

  

 

                                                 
32

 Jicarilla Apache Nation, 100 Fed. Cl. at 738. 
33

 FELIX COHEN’S HANDBOOK OF FEDERAL INDIAN LAW § 5.05[1][b] at 430 (2005 Ed.). 
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Finally, under RCFC 12(e) a more definite statement of a plaintiff’s claims is 

appropriate only where those claims are “so vague or ambiguous that the [defendant] 

cannot reasonably prepare a response.”
34

  The Government—as the moving party—bears 

the burden of demonstrating that the challenged pleading is too vague or ambiguous to 

permit a response.  As several district courts have stated in applying Fed. R. Civ. P. 12(e), 

the moving party must identify the deficiencies in the pleading, list the details sought to 

be provided, and most importantly for this case, assert an inability to frame a response.
35

  

Federal district courts have also held that motions for a more definite statement are 

disfavored, that the defendant must show prejudice, and that lack of detail is insufficient 

grounds for granting this motion.
36

  Finally, this Court has held that if the Government 

has any lingering uncertainty about the details of a claim, that uncertainty should be 

addressed through discovery.
37

 

ARGUMENT 

 

I. The Tribe’s three claims (mismanagement of tribal trust funds, 

mismanagement of tribal lands, and mismanagement of tribal natural 

resources) are squarely within this Court’s jurisdiction 

 

 There are three claims for relief contained in the Tribe’s complaint, each of which 

alleges the Government’s fiduciary duty and its failure to perform faithfully that duty, 

resulting in specified monetary damages.  Each of the claims draws on the details 

provided in the Quapaw Analysis, which is in effect incorporated by reference in the 

                                                 
34

 RCFC 12(e). 
35

 See, e.g., Young v. Wells Fargo & Co., 671 F. Supp. 2d 1006, 1015 (S.D. Iowa 2009). 
36

 Holmes v. Fischer, 764 F. Supp. 2d 523, 531–532 (W.D.N.Y. 2011). 
37

 Whalen v. United States, 80 Fed. Cl. 685, 693–94 (2008). 
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complaint.  Ignoring the law and the Complaint’s allegations, the Government’s motion 

to dismiss grossly understates the nature and extent of the Government’s money–

mandating fiduciary duties owed to the Quapaw.  As the Supreme Court has described 

the origins of the Government’s fiduciary duty to tribes like the Quapaw: 

Under a humane and self imposed policy which has found expression in 

many acts of Congress and numerous decisions of this Court, it has charged 

itself with moral obligations of the highest responsibility and trust. Its 

conduct, as disclosed in the acts of those who represent it in dealings with 

the Indians, should therefore be judged by the most exacting fiduciary 

standards.
38

 

 

The Supreme Court has further held that where the federal government takes 

control of tribal monies or properties, as occurred in this case, this fiduciary duty exists 

unless Congress has explicitly provided otherwise: 

[W]here the Federal Government takes on or has control or supervision 

over tribal monies or properties, the fiduciary relationship normally exists 

with respect to such monies or properties (unless Congress has provided 

otherwise) even though nothing is said expressly in the authorizing or 

underlying statute (or other fundamental document) about a trust fund, or a 

trust or fiduciary connection.
39

 

 

In short, Congress need not use explicit words like “trust” or “fiduciary duty” to create 

the trust obligation to a Tribe: 

Explicit use of the word “trust,” or any other particular language, is not 

necessary. This general rule applies with perhaps greater than usual force to 

a situation where the United States holds funds for an Indian tribe, because 

of the traditional and repeated emphasis on the fiduciary nature of the 

United States-Indian relationship. Indeed, where the United States holds 

funds for Indian tribes, a trust relationship exists unless there is explicit 

language to the contrary.
40

 

                                                 
38

 Seminole Nation v. United States, 316 U.S. 286, 296–297 (1942). 
39

 United States v. Mitchell, 463 U.S. 206, 225 (1983). 
40

 Moose v. United States, 674 F.2d 1277, 1281 (9th Cir. 1982) (footnotes omitted). 
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Therefore, to the extent the Government rests its motion on a cramped reading of 

its fiduciary duties to the Tribe—limited solely to those duties specifically set forth in 

statutes or regulations—the Government is wrong because the courts have flatly rejected 

that position: 

[C]ourts correctly recognize a trust relationship even where it is not 

explicitly laid out by statute. Specifically, “‘where the Federal Government 

takes on or has control or supervision over tribal monies or properties, the 

fiduciary relationship normally exists with respect to such monies or 

properties (unless Congress has provided otherwise) even though nothing is 

said expressly in the authorizing or underlying statute (or other fundamental 

document) about a trust fund, or a trust or fiduciary connection.’” Mitchell 

II, 463 U.S. at 225, 103 S.Ct. 2961 (quoting Navajo Tribe of Indians v. 

United States, 224 Ct.Cl. 171, 183, 624 F.2d 981 (1980)).
41

 

 

Indeed, a fiduciary duty may be implied even though the statute or regulation fails to 

explicitly state that duty: 

This does not mean that the failure to specify the precise nature of the 

fiduciary obligation or to enumerate the trustee’s duties absolves the 

government of its responsibilities. It is well understood that “[t]he extent of 

[a trustee’s] duties and powers is determined by the trust instrument and the 

rules of law which are applicable.” RESTATEMENT (SECOND) OF 

TRUSTS § 201, at 442 (1959). It is the nature of any instrument that 

establishes a trust relationship that many of the duties and powers are 

implied therein. They arise from the nature of the relationship established.
42

 

 

A. The Tribe’s first cause of action (mismanagement of trust funds) is 

based on substantive law that is money-mandating—and so within this 

Court’s jurisdiction 

 

The Tribe’s first cause of action alleges mismanagement of the Tribe’s trust funds 

by the United States in violation of a long-recognized fiduciary duty of the United 

                                                 

 
41

 Cobell v. Norton, 240 F.3d 1081, 1098 (D.C. Cir. 2001). 
42

 Cobell, 240 F.3d at 1099. 
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States—and should not be dismissed.  Surely the Government is not asking this Court to 

hold that the Government owes no fiduciary duty to the Tribe when it manages and 

controls the Tribe’s trust funds.  For, in fact, the Supreme Court has held that the 

Government does owe a fiduciary duty to a Tribe when it controls or supervises tribal 

monies or properties, as it did in this case: 

[W]here the Federal Government takes on or has control or supervision 

over tribal monies or properties, the fiduciary relationship normally exists 

with respect to such monies or properties (unless Congress has provided 

otherwise) even though nothing is said expressly in the authorizing or 

underlying statute (or other fundamental document) about a trust fund, or a 

trust or fiduciary connection.
43

 

 

In addition, Congress has left no doubt that monies held by the Treasury for the 

benefit of Indians are trust funds:  

 The following are classified as trust funds: 

 

* * * 

 

(20) Indian moneys, proceeds of labor, agencies, schools, and so 

forth.  

 

* * * 

 

(66) Funds contributed for Indian projects. 

(67) Miscellaneous trust funds of Indian tribes.
44

 

 

Congress has also decreed that amounts that “are received by the United States 

Government as trustee shall be deposited in an appropriate trust fund account in the 

                                                 
43

 United States v. Mitchell, 463 U.S. 206, 225 (1983). 
44

 31 U.S.C. § 1321(a). 
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Treasury.  Except as provided in paragraph (2), amounts accruing to these funds are 

appropriated to be disbursed in compliance with the terms of the trust.”
45

 

Further, the Government has the statutory trust obligation to timely and accurately 

account to the Tribe for the trust funds the Government holds on behalf of the Tribe: 

(d) Trust responsibilities of Secretary of the Interior 

 

The Secretary’s proper discharge of the trust responsibilities of the United 

States shall include (but are not limited to) the following: 

 

(1) Providing adequate systems for accounting for and reporting trust 

fund balances. 

(2) Providing adequate controls over receipts and disbursements. 

(3) Providing periodic, timely reconciliations to assure the accuracy 

of accounts. 

(4) Determining accurate cash balances. 

(5) Preparing and supplying account holders with periodic 

statements of their account performance and with balances of their 

account which shall be available on a daily basis. 

(6) Establishing consistent, written policies and procedures for trust 

fund management and accounting.
46

 

 

The Government also has a statutory fiduciary duty to properly invest the Tribe’s 

trust funds: 

All funds held in trust by the United States and carried in principal accounts 

on the books of the United States Treasury to the credit of Indian tribes 

shall be invested by the Secretary of the Treasury, at the request of the 

Secretary of the Interior, in public debt securities with maturities suitable to 

the needs of the fund involved, as determined by the Secretary of the 

Interior, and bearing interest at rates determined by the Secretary of the 

Treasury, taking into consideration current market yields on outstanding 

marketable obligations of the United States of comparable maturities.
47

 

 

So in 1990, as a rider to the Interior Department’s appropriations bill, Congress enacted a 

                                                 
45

 31 U.S.C. § 1321(b)(1). 
46

 25 U.S.C. § 162a. 
47

 25 U.S.C. § 161a. 
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provision extending the statute of limitations for Indian trust fund mismanagement claims 

like the Tribe’s first cause of action here: 

[N]otwithstanding any other provision of law, the statute of limitations 

shall not commence to run on any claim concerning losses to or 

mismanagement of trust funds, until the affected tribe or individual Indian 

has been furnished with the accounting of such funds . . . .
48

 

This provision, annually enacted in every appropriations bill since 1990 (with 

minor variation), would be unnecessary if claims for mismanagement of or losses to trust 

funds—like the Tribe’s first cause of action—were not  in fact claims that are recognized 

by the law and expressly authorized by Congress.   

Likewise, as this Court noted in Round Valley Tribes,
49

 in 1994 Congress again 

reaffirmed the Government’s fiduciary duty with respect to tribal trust accounts: 

In 1994, the BIA’s fiduciary responsibilities again were reaffirmed by the 

American Indian Trust Fund Management Reform Act of 1994, Pub.L. No. 

103–412, 25 U.S.C. §§ 161a, 162a, 4001–4061 (“ITFMA”). Section 304 of 

this Act provides that 

 

[t]he Secretary [of the Interior] shall transmit to the Committee on 

Natural Resources of the House of Representatives and the 

Committee on Indian Affairs of the Senate, by May 31, 1996, a 

report identifying for each tribal trust fund account for which the 

Secretary is responsible a balance reconciled as of September 30, 

1995 . . . .
50

 

 

                                                 
48

 Pub. L. 101–512, 104 Stat. 1915 (Nov. 5, 1990). 
49

 Round Valley Indian Tribes v. United States, 97 Fed. Cl. 500 (2011). 
50

 Round Valley Indian Tribes, 97 Fed. Cl. at 507. 
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And as the court stated in Chippewa Cree Tribe of the Rocky Boy’s Reservation v. United 

States,
51

 denying the Government’s motion to dismiss for lack of jurisdiction, the 

Government itself has admitted its fiduciary obligation with respect to tribal trust funds: 

The fiduciary nature of the government’s obligations with respect to Indian 

trust funds was recognized by the Office of Management and Budget 

(OMB) in a 1997 Notice of Interpretation (Interpretation) regarding the 

reporting of information on Indian trust funds in the financial reports of the 

Department of the Interior. See Interpretation Numbers 1 and 2 Related to 

Statement of Federal Financial Accounting Standards Numbers 4, 5, and 7, 

62 Fed.Reg. 11505 (March 12, 1997). The Interpretation notes that “[i]n 

customary usage, the term ‘trust fund’ refers to money belonging to one 

party and held ‘in trust’ by another party operating as a fiduciary.” 62 

Fed.Reg. at 11506, ¶ 6 (quoting Statement of Federal Financial Accounting 

Concepts (SFFAC) No. 2). OMB adopted the SFFAC finding that Indian 

funds held by the Department of Interior are “true” trust funds in the 

customary sense: 

 

Indian trust funds are “true” trust funds in the customary sense, in 

which there is a legal fiduciary relationship between the Federal 

Government as trustee and the Indians as trustor. The Federal 

Government does not own the assets of the funds. In some cases, the 

Federal Government’s trustee relationship is with individuals, in 

other cases with tribes.
52

 

 

The Tribe’s first cause of action amply alleges the Government’s breach of its 

fiduciary duty with respect to these trust funds.  The Tribe’s first cause of action alleges 

that the Government has not “credited the Tribe’s TTAs [tribal trust accounts] account 

with all monies Defendant has received as trustee for the Quapaw Tribe,”
53

 that “monies 

due to the Tribe were not paid or collected,”
54

 and that “$70,331 dollars worth of 

                                                 
51

 Chippewa Cree Tribe of the Rocky Boy’s Reservation v. United States, 69 Fed. Cl. 639 

(2006). 
52

 Chippewa Cree Tribe of the Rocky Boy’s Reservation, 69 Fed. Cl. at 655–656. 
53

 Compl. ¶14. 
54

 Compl. ¶15. 
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potential deposits were identified as never having been officially posted to Quapaw 

Tribal accounts Q-32/7480,”
55

 and that  

[a]s a direct and proximate result of Defendant’s breach of its duty of trust 

and fiduciary obligations to the Tribe with respect to its Tribal Trust 

Account, the Tribe has been deprived of substantial sums that should have 

been (but were not) deposited in its TTA account, together with interest 

thereon.  The Quapaw Analysis accounting report thus concludes that the 

Tribe has suffered damages (including interest through December 31, 2006) 

for this breach in the sum of $1,866,238 to $8,347,193, depending on the 

assumed interest rates.
56

 

 

The Government does not explain how, in its view, these allegations fail to state a 

violation of the substantive law requiring the Government as fiduciary to properly 

manage the Tribe’s trust funds, particularly in light of the substantial detail provided in 

the Quapaw Analysis.  The prayer for relief is very specific:  $1,866,238 to $8,347,193 

(depending on the interest rate applied),
57

 and the specific details of the Government’s 

mismanagement of the Tribe’s trust funds is described in much more detail in the 

Quapaw Analysis. 

As the complaint alleges, in settlement of the Quapaw’s district court suit for an 

accounting, 

[t]he parties agreed that Quapaw Information Systems, Inc., a not-for-profit 

Tribal entity, would identify, select, and analyze documents, and prepare an 

analysis of the federal government’s management of certain Tribal assets.  

In return, the Tribe agreed to dismiss its lawsuit and to waive any rights to 

obtain from the United States an accounting of its trust assets or asset 

management history of its trust assets for all time periods up to and 

including the effective date of the Settlement Agreement.  The Parties 

further agreed that upon completion of the Quapaw Analysis, the Tribe 

                                                 
55

 Compl. ¶15. 
56

 Compl. ¶16. 
57

 Compl. ¶16. 
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would be deemed to have been furnished with an accounting of the Tribe’s 

trust assets from which the Tribe can determine whether there has been a 

loss within the meaning of Pub. L. No. 108-7 (2003), the Appropriations 

Act of 2003, and similar provisions passed each successive year.
58

 

 

* * *  

 

Between 2004 and 2010, Quapaw Information Systems worked diligently 

to investigate and prepare the Quapaw Analysis, a report on the 

Government’s historic management of Quapaw Tribal and individual trust 

funds and assets.  The Quapaw Analysis team conducted a methodical 

examination of the files and documents that were made available by the 

Office of Historical Trust Accounting and other agencies to determine 

whether and the extent to which the Secretary of the Interior met his or her 

fiduciary obligations to the Tribe and to the participating individual trust 

beneficiaries, as defined by applicable federal law and by regulations 

prescribed by the Secretary in the fulfillment of trust responsibilities to 

individual Indians and to Tribes.
59

 

 

* * * 

 

On June 1, 2010, Quapaw Information Systems completed and transmitted 

its completed Quapaw Analysis Report to the Government, and on 

November 19, 2010, the Department of Interior accepted the Report as 

complete.
60

 

 

 Upon completion, “[t]he Quapaw Analysis identified numerous and pervasive breaches 

of the Government’s fiduciary duty of trust as to the assets of the Quapaw Tribe.”
61

 

The Government never denies that the Quapaw Analysis (which it has had for 

more than two years) identifies the funds at issue; states when the funds were allegedly 

unpaid or uncollected; and specifies the amount of funds that were allegedly unpaid or 

uncollected.  Nor does the Government state why the information it has in the Quapaw 

                                                 
58

 Compl. ¶9. 
59

 Compl. ¶11. 
60

 Compl. ¶12. 
61

 Compl. ¶13. 
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Analysis is insufficient for the United States to “respond in a more meaningful manner to 

plaintiffs allegations.”
62

 

Instead, the Government raises two arguments in requesting dismissal of the first 

claim for relief, neither of which has any relevance to this lawsuit.  First, the Government 

argues that the Tribe is not entitled to relief under the Federal Records Act but this is not 

a claim that the Tribe makes.  Equally irrelevant is the Government’s discussion of the 

Treaties of 1818 and 1824, because the Tribe seeks no relief on the basis of these 

Treaties.  Therefore, the Government’s motion to dismiss on the basis of both of these 

arguments should be denied out-of-hand.      

B. The Tribe’s second cause of action for failure to collect or deposit 

payments for the Tribe’s lands is also within this Court’s jurisdiction 

 

The Government fails to explain why the Government’s failure to collect rent from 

the forty acres of Land called “the Catholic 40” and the chat lease that the BIA made in 

1977 is not within this Court’s jurisdiction.  The Government owes the Tribe a fiduciary 

duty under 25 C.F.R. § 162.108(b), which requires that BIA “ensure that tenants comply 

with the operating requirements in their lease through appropriate inspections and 

enforcement actions as needed to protect the interests of the Indian landowners”; Section 

162.617(a), which allows BIA to enter the leased property to “ensure that the tenant is in 

compliance with the operating requirements of the lease”; Section 162.617(b), which 

states that BIA will “initiate an appropriate investigation” if notified of a lease violation; 

Section 162.618, which requires BIA to send notice of the violation of the tenants; and 

                                                 
62

 Def.’s Br. at 11. 
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Section 162.619, which lists BIA’s responsibilities in the situation when, after notice, the 

tenant has not cured its violation.    

As this Court made clear in Oenga v. United States,
63

 these regulations set forth a 

comprehensive system that governs the federal Government’s management of Indian trust 

lands: 

By not conducting the “appropriate inspections” required by 25 C.F.R. § 

162.108(b) that should have revealed BPX’s breach of the lease in 

connection with production from the Lisburne PA, the government 

breached its duty to “ensure that the tenant is in compliance” with the lease. 

See 25 C.F.R. §§ 162.108(b), 162.617(a) (2001). Had the government 

fulfilled its trust obligations and discovered that BPX was exceeding the 

scope of the lease, the government would have been required under § 

162.618 to give BPX notice and the opportunity to cure its breach. 

Thereafter, if BPX refused to cure its breach, BIA would have needed to 

consult with the plaintiffs to determine which option provided by 25 C.F.R. 

§ 162.619 to pursue. Further, the plaintiffs would then have had the right to 

have the government on their behalf pursue under ¶ 8 of the lease “any 

other remedy [the plaintiffs have] under law,” including the right to recover 

damages for BPX’s past lease violations during the previous years of 

production from the Lisburne PA. Lease ¶ 8. As discussed above, in this 

case, the BIA assumed responsibility in ¶ 34 of the BPX lease to serve as 

the sole contact for all matters arising under the lease. In such 

circumstances, the government would have been required to act as the 

plaintiffs’ representative in any action against BPX to recover damages. In 

addition, as noted above, even if the plaintiffs were obligated to initiate an 

action to recover damages from BPX, the government breached its trust 

responsibility by failing to notify the plaintiffs of the breach and provide 

them with an opportunity to pursue BPX.
64

 

 

The Tribe’s Second Cause of Action, Failure to Collect or Deposit Payments for 

Tribal Lands, alleges the Government’s violation of this duty with respect to the property 

commonly called the “Catholic 40,” a 40-acre tract that the Government unlawfully 

                                                 
63

 Oenga v. United States, 91 Fed. Cl. 629 (2010). 
64

 Oenga, 91 Fed. Cl. at 639–640. 
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conveyed to the Catholic Church for 80 years:  “[W]hile it held the property, the church 

removed lead and zinc ore from the premises, sold chat, and left a huge pile of chat on the 

property.”
65

  Further, “[t]he BIA made a chat lease in 1977 on these 40 acres.”
66

  The 

proceeds from sales of minerals or chat were not, however, deposited in the Tribe’s trust 

account, a flagrant violation of the Government’s trust obligation owed to the Tribe. 

The Complaint further alleges: 

Although, as the Quapaw Analysis report states, “[t]his land was set aside 

for The Tribe’s benefit” at allotment, “it was in the Catholic Church’s 

possession for some 80 years” after the Secretary of Interior in 1908 deeded 

the property to the Catholic Church without appropriate approval by the 

Tribe.   The Secretary’s transfer of this trust land to the Catholic Church 

was a flagrant violation of Defendant’s fiduciary duty and trust 

responsibility to the Tribe.
67

 

 

* * * 

 

As a direct and proximate result of Defendant’s breach of its duty of trust 

and fiduciary obligations to the Tribe with respect to the Catholic Mission 

property, the Tribe has been deprived of the use of the property and also of 

substantial sums that should have been (but were not) collected for land 

rent, mineral royalties, and interest thereon.  The Quapaw Analysis 

accounting report thus concludes that the Tribe has suffered damages 

(including interest through December 31, 2006) for this breach in the sum 

of $537,119 to $540,619.
68

 

 

Nor is the second claim, which represents a continuing trespass on the Tribe’s 

land, barred by the six-year statute of limitations as the Government asserts.  The Federal 

Circuit recently described the continuing trespass doctrine in Shoshone IV,
69

 a case 

                                                 
65

 Compl. ¶19. 
66

 Compl. ¶19. 
67

 Compl. ¶18. 
68

 Compl. ¶21. 
69

 Shoshone Indian Tribe of Wind River Reservation, Wyo. v. United States, 672 F.3d 
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involving a claim that oil and gas wells on tribal property constituted a continuing 

trespass: 

The Tribes argue that, under the continuing trespass theory, each trespass is 

its own cause of action with its own six-year statute of limitations.  See, 

e.g., United States v. Hess, 194 F.3d 1164, 1177 (10th Cir. 1999) (“In 

trespass cases, where the statute of limitations has expired with respect to 

the original trespass, but the trespass is continuing, we and other courts 

have calculated the limitation period back from the time the complaint was 

filed, rather than forward from the date of the original trespass, or where 

applicable, back to the reasonable discovery date.”); Cherokee Nation of 

Okla. v. United States, 21 Cl. Ct. 565, 571 (Fed. Cl. 1990) (explaining that 

plaintiff’s claims for trespasses that occurred more than six-years before the 

suit was filed were barred by the statute of limitations, but that claims for 

trespasses that occurred less than six-years from the filing of suit were not 

barred by the statute of limitations); cf. Oenga v. United States, 83 Fed. Cl. 

594, 597–98, 616–19 (2008) (allowing the plaintiffs to proceed on a theory 

that every time the defendant used their property for oil and gas 

development a separate trespass occurred).
70

 

 

Adopting the continuing trespass theory, the Federal Circuit remanded to the trial court 

for a determination of whether the occupancy of Shoshone lands was, in fact, a trespass—

and thus subject to the continuing trespass doctrine.
71

 

The trespass here—consisting of mountains of mining waste, toxic dust, and air 

pollution left by the Catholic Church’s mining activities—constitutes a continuing 

trespass.
72

  Until removed, that trespass continues—and the Tribe is entitled to recover 

for the breach of trust this trespass constitutes.   

                                                                                                                                                             

1021 (Fed. Cir. 2012) (Shoshone IV). 
70

 Shoshone IV, 672 F.3d at 1035–36. 
71

 Shoshone IV, 672 F.3d at 1041. 
72

 See Shoshone IV, 672 F.3d. at 1041; Cherokee Nation of Okla. v. United States, 21 Cl. 

Ct. 565, 570–71 (1990); White Mountain Apache Tribe of Arizona v. United States, 11 Cl. 

Ct. 614 (1987) aff’d, 5 F.3d 1506 (Fed. Cir. 1993). 
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Finally, the Government seemingly admits that its failure to collect money due 

under the leases with respect to the Quapaw Industrial Park property is within both this 

Court’s subject-matter jurisdiction and the six-year statute of limitations: 

[T]o the extent the United States allegedly failed to collect payments under 

those leases, delayed in depositing the collected monies into interest-

bearing trust accounts, or failed to asses penalties for late payment as called 

for in the lease, those claims may be within this Court’s subject-matter 

jurisdiction. Shoshone II, 364 F.3d at 1350.
73

 

 

The Government fails to explain why this same analysis does not apply to the chat leases, 

and fails to establish any credible basis for dismissing the Tribe’s second cause of action. 

Finally, the Government’s arguments regarding transfer of the land to the Catholic 

Church and acceptance of the land into trust are irrelevant because the Tribe asserts no 

such claims.    

C. The Tribe’s third cause of action for mismanagement of natural 

resources is within this court’s jurisdiction 

 

The Government claims that it has no money-mandating fiduciary duty to manage 

the Tribe’s natural resources despite the provisions of 25 U.S.C. § 162a, which states, in 

relevant part, that the proper discharge of the Secretary of the Interior’s trust 

responsibilities to Indian tribes includes “[a]ppropriately managing the natural resources 

located within the boundaries of Indian reservations and trust lands.”
74

  But the 

Government can cite no authority so holding, nor any good reason why this statute—

which explicitly identifies a substantive governmental trust obligation—is not money-

mandating. 

                                                 
73

 Def.’s Br. at 14. 
74

 25 U.S.C. § 162a(d)(8). 
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The Government claims that “Section 162a(d)(8) is similar to the government’s 

general obligations under the Dawes Act to hold land ‘in trust for the sole use and 

benefit’ of Indian allottees,”
75

 which was not found to be money-mandating.
76

  But the 

Dawes Act plainly acknowledged only a limited trust relationship, resting responsibility 

for management of the covered lands exclusively with individual Indians: 

The Act does not unambiguously provide that the United States has 

undertaken full fiduciary responsibilities as to the management of allotted 

lands. The language of § 5 that imposes the trust in question must be read in 

pari materia with the language of §§ 1 and 2. Both of these sections 

indicate that the Indian allottee, and not a representative of the United 

States, is responsible for using the land for agricultural or grazing purposes. 

Furthermore, the legislative history of the Act plainly indicates that the trust 

Congress placed on allotted lands is of limited scope. Congress intended 

that, even during the period in which title to allotted land would remain in 

the United States, the allottee would occupy the land as a homestead for his 

personal use in agriculture or grazing.
77

 

 

In contrast, Section 162a and the C.F.R. set forth clear and comprehensive duties that the 

Government owes the Tribe, just as those same regulations place considerable control 

over the lands and leases in the hands of the Government.   

In addition, at 25 C.F.R. § 215 the Government has adopted a comprehensive 

regulatory scheme under which the Government controls lead and zinc mining on 

Quapaw lands—mining that has resulted in the destruction of the Tribe’s natural 

resources as alleged in the Complaint and detailed in the Quapaw Analysis.  Under those 

regulations no mining operations may take place without the approval of the 

                                                 
75

 Def.’s Br. at 16. 
76

 United States v. Mitchell, 445 U.S. 535 (1980) (Mitchell I). 
77

 Mitchell I, 445 U.S. at 542–543. 
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Government,
78

 all royalties are paid to the Government for the benefit of the Indian,
79

 all 

leases are sold at public auction conducted by the Government,
80

 at royalty rates set by 

the Secretary of Interior.
81

  The Government may extend the lease,
82

 and the Government 

requires a surety bond,
83

 prescribes the term of the lease,
84

 prescribes lease forms,
85

 

prescribes mineshaft construction requirements,
86

 and prescribes and receives for the 

Indian lessees detailed accounts of all minerals sold, including prices.
87

  These 

regulations adopted by the Government specifically for the lead and zinc mining of 

Quapaw lands are at least as comprehensive, and gave the Government at least as much 

management and control, as the timber regulations that the Supreme Court determined to 

be money-mandating in Mitchell II: 

The language of these statutory and regulatory provisions directly supports 

the existence of a fiduciary relationship. For example, § 8 of the 1910 Act, 

as amended, expressly mandates that sales of timber from Indian trust lands 

be based upon the Secretary’s consideration of “the needs and best interests 

of the Indian owner and his heirs” and that proceeds from such sales be 

paid to owners “or disposed of for their benefit.” 25 U.S.C. § 406(a). 

Similarly, even in its earliest regulations, the Government recognized its 

duties in “managing the Indian forests so as to obtain the greatest revenue 

for the Indians consistent with a proper protection and improvement of the 

forests.” Office of Indian Affairs, Regulations and Instructions for Officers 

in Charge of Forests on Indian Reservations 4 (1911). Thus, the 

Government has “expressed a firm desire that the Tribe should retain the 

                                                 
78

 25 C.F.R. § 251.1. 
79

 25 C.F.R. § 251.3. 
80

 25 C.F.R. § 215.4. 
81

 25 C.F.R. § 215.5. 
82

 25 C.F.R. § 215.10. 
83

 25 C.F.R. § 215.13. 
84

 25 C.F.R. § 215.18. 
85

 25 C.F.R. § 215.19. 
86

 25 C.F.R. § 215.22. 
87

 25 C.F.R. § 215.24. 
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benefits derived from the harvesting and sale of reservation timber.” White 

Mountain Apache Tribe v. Bracker, 448 U.S., at 149, 100 S.Ct., at 2586.  

Moreover, a fiduciary relationship necessarily arises when the Government 

assumes such elaborate control over forests and property belonging to 

Indians. All of the necessary elements of a common-law trust are present: a 

trustee (the United States), a beneficiary (the Indian allottees), and a trust 

corpus (Indian timber, lands, and funds).
88

 

 

Nor does the Government’s wanton destruction of the Tribe’s natural 

resources constitute unrecoverable “indirect or consequential business, economic, 

or personal damages”
89

 as the Government argues.  The massive contamination of 

the Tribe’s agricultural land, water and air resources is far from indirect and, for a 

Tribe with a long history of agricultural subsistence and a reverence for nature, it 

is far more than a purely economic loss.    

Finally, nothing in CERCLA deprives this Court of jurisdiction over the Tribe’s 

third cause of action.  Contrary to the Government’s mischaracterization, the Tribe’s third 

cause of action does not challenge EPA’s removal or remedial activities at the Tar Creek 

superfund site, and so does not fall within the provisions of 42 U.S.C. § 9613(h), which 

provides: 

No Federal court shall have jurisdiction under Federal law . . . or under 

State law . . . to review any challenges to removal or remedial action 

selected under section 9604 of this title, or to review any order issued under 

section 9606(a) of this title . . . .
90

 

 

Certainly not every case relating to CERCLA cleanup is barred by 42 U.S.C. § 

9613(h).  Where a claim relates to, but is collateral to, the CERCLA remedy, Section 

                                                 
88

 United States v. Mitchell, 463 U.S. at 224–225. 
89

 Def.’s Br. at 17. 
90

 42 U.S.C. § 9613(h). 
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113(h) does not bar such a suit.
91

  So too this Court has found no lack of jurisdiction to 

decide takings cases involving EPA’s physical occupancy of land,
92

 stating: 

“[N]owhere in this CERCLA has Congress withdrawn the Tucker Act grant 

of jurisdiction to hear a suit founded upon the constitutional right [to just 

compensation that may be available under takings jurisprudence when 

water has been contaminated by government activity].”
93

 

 

Similarly, this Court has found jurisdiction to decide contract claims even though they 

deal with CERCLA liability.
94

   

And as another judge of this Court recently stated: 

In other contexts, too, courts have been reluctant to find that non-CERCLA 

claims are somehow displaced or preempted by CERCLA.  The general 

rule is that courts have not found CERCLA to exclusively occupy the field 

of environmental contamination litigation.  See ARCO Envtl. Remediation, 

L.L. C. v. Dep’t of Health and Envtl. Quality of Mont., 213 F.3d 1108, 

1115–16 (9th Cir. 2000) (noting, in the context of an environmental 

cleanup dispute, that state law claims that only indirectly affect a CERCLA 

cleanup are not preempted by CERCLA); . . . New York v. United States, 

620 F. Supp. 374, 378–79, 385–86 (E.D.N.Y. 1985) (considering, in that 

environmental contamination case, relief sought under the Federal Tort 

Claims Act, 28 U.S.C. § 2671–2680 (2006), and CERCLA as alternative 

claims cognizable in a United States district court).  For these reasons, the 

court finds that the CERCLA covenants in the 2003 deed do not 

necessarily, as a jurisdictional matter, restrict plaintiffs’ legal theories and 

recoveries to those provided by CERCLA.
95

  

 

A claim for breach-of-trust damages is not an administrative challenge to a 

CERCLA remedy, and this Court has jurisdiction over the Tribe’s breach-of-trust claim. 

                                                 
91

 See Costner v. URS Consultants, Inc., 153 F.3d 667, 675 (8th Cir. 1998)). 
92

 See, e.g., Bassett, N.M., LLC v. United States, 55 Fed. Cl. 63 (2002); Hendler v. United 

States, 952 F.2d 1364 (Fed. Cir. 1991). 
93

 Clark v. United States, 8 Cl. Ct. 649 (1985). 
94

 Am. Int’l Specialty Lines Ins. Co. v. United States, 05-1020 C, 2008 WL 1990859 at 

*14 (Fed. Cl. Jan. 31, 2008). 
95

 U.S. Home Corp. v. United States, 92 Fed. Cl. 401, 409 (2010). 
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II. In light of the comprehensive information contained in the Quapaw Analysis, 

no more definite statement of the Tribe’s case is required 

 

The Government makes no effort to show that any of the Tribe’s causes of action 

is “so vague or ambiguous that the party cannot reasonably prepare a response,”
96

 the 

standard required by RCFC 12(e).
97

  In applying the identical language of Fed. R. Civ. P. 

12(e), federal district courts have held that motions for a more definite statement are 

disfavored, that the defendant must show prejudice, and that lack of detail is insufficient 

grounds for granting this motion: 

“Motions pursuant to Rule 12(e) are disfavored and should not be granted 

unless the complaint is so excessively vague and ambiguous as to be 

unintelligible and as to prejudice the defendant seriously in attempting to 

answer it.”  Greater N.Y. Auto. Dealers Ass’n v. Envtl. Sys. Testing, Inc., 

211 F.R.D. 71, 76 (E.D.N.Y. 2002).  “The rule is designed to remedy 

unintelligible pleadings, not to correct for lack of detail.”  Kuklachev, 600 

F. Supp. 2d at 456.  A motion for a more definite statement is only 

warranted if the complaint does not provide a short and plain statement as 

required by Fed. R. Civ. P. 8. See Home & Nature Inc. v. Sherman 

Specialty Co., Inc., 322 F. Supp. 2d 260, 265 (E.D.N.Y. 2004). 

Furthermore, “[m]otions for a more definite statement are generally 

disfavored because of their dilatory effect.  The preferred course is to 

encourage the use of discovery procedures to apprise the parties of the 

factual basis of the claims made in the pleadings.”  In re Methyl Tertiary 

Butyl Ether (MTBE) Products Liability Litigation, 233 F.R.D. 133, 135 

(S.D.N.Y. 2005) (footnotes and internal quotation marks omitted).
98

 

 

This Court too has denied a motion for a more definite statement in a back pay 

case where the Government also argued that some of the claims fell outside the statute of 

limitations and that the complaint was insufficiently detailed: 

                                                 
96

 RCFC 12(e). 
97

 See Def.’s Br. at 11. 
98

 Holmes v. Fischer, 764 F. Supp. 2d 523, 531–32 (W.D.N.Y. 2011). 
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The government will be able to identify the duties performed by ATCSs’ 

during the period and will be able to ascertain the “administrative, exercise, 

medical, inspection and other duties,” Compl. ¶ 9, allegedly performed by 

this group of employees without compensation.  Discovery should resolve 

any complications.  Compare Federal Air Marshals, 74 Fed. Cl. at 488, 

with Artuso v. United States, 80 Fed. Cl. 336, 339 (2008) (order for more 

definite statement was warranted by taxpayer’s failure to plead special 

matters required in tax refund suit). 

 

* * * 

 

The government’s motion for a more definite statement is accordingly 

denied.
99

 

 

Here, the Government argues that it is entitled to a more definite statement 

because it claims “jurisdictional defects . . . may be revealed by a more definite 

statement, and a more definite statement is appropriate here to ‘narrow the issues and 

disclose the boundaries of the claim and defense.’”
100

  But unfounded speculations about 

the nature of the Tribe’s claims are no grounds for granting a motion for a more definite 

statement, and the Government notably does not assert that it lacks sufficient information 

in order to prepare a response to any of the Tribe’s claims.  Nor could it, given that it has 

in its possession the Quapaw Analysis that sets forth in far greater detail than a notice-

pleading complaint can the rents and other amounts that, according to the Quapaw 

Analysis, the Government failed to properly manage Tribal trust property.   

The Government makes no effort to show that it lacks sufficient information to 

prepare a response to the complaint, as required by RCFC 12(e).  Indeed, how could it, 

since the Government already has an extensive statement of the Tribe’s claims in the 

                                                 
99

 Whalen v. United States, 80 Fed. Cl. 685, 693–94 (2008). 
100

 Def.’s Br. at 22. 
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Quapaw Analysis, and the database in which up to half-a-million documents were 

collected and analyzed and on which the Quapaw Analysis is based.  The Government 

therefore suffers no prejudice because it has both the records on which the Quapaw 

Analysis is based (since they came from the Government) and the Analysis itself, which 

details the Tribe’s claims in far greater detail than could any typical complaint.   

At bottom, the Government’s motion for more definite statement seeks to impose 

a greater pleading burden than is required under RCFC 8, which only requires that a 

complaint contain “a short and plain statement of the grounds for the court’s jurisdiction 

. . . [and] a short and plain statement of the claim showing that the pleader is entitled to 

relief . . . .”
101

  The federal rules thus encourage brevity in pleadings, while still requiring 

that the pleading contain “enough” to give defendants fair notice of a complaint’s claims 

and the grounds for them.
102

  Under Rule 8 the complaint need not and should not 

contain a listing of all trust violations, as the Government seems to contend.   

In sum, the Tribe’s allegations contain sufficient facts to put the Government on 

notice of the Tribe’s claims.  In addition, the allegations contain sufficient facts to 

“nudge[] their claims across the line from conceivable to plausible,”
103

 particularly based 

as they are on the Quapaw accounting already prepared and accepted by the Government. 

And the Government’s assertions completely ignore the fact that the Tribe’s complaint 

expressly refers the Government to the Quapaw Analysis as the basis for the Tribe’s 

claims: 

                                                 
101

 RCFC 8. 
102

 Tellabs, Inc. v. Makor Issues & Rights, Ltd., 551 U.S. 308, 319 (2007). 
103

 Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007). 
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The Quapaw Analysis identified numerous and pervasive breaches of the 

Government’s fiduciary duty of trust as to the assets of the Quapaw Tribe, 

as described more fully in this Complaint.
104

 

 

Given that the Tribe’s causes of action comply with Rule 8, and because the 

Government is fully apprised of the nature of the Tribe’s claims, no more definite 

statement is required and the Government’s motion should be denied. 

Conclusion 

 

 For all these reasons, the Government’s motion should be denied and this case 

should be allowed to proceed to discovery and resolution on the merits. 
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