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Introduction 

 
The United States, by and through its attorney and pursuant to this Court's Order dated 

February 12, 2013, Dkt. 615, submits this Reply brief to respond to certain matters raised in 

Defendant New York Power Authority's ("NYPA") Response to Plaintiffs' Objections to 

Magistrate Judge Report and Recommendation, Dkt. 610 ("NYPA Resp.").   

 In its Memorandum of Law in Support of Objections to Report and Recommendations of 

U.S. Magistrate Judge Dancks,  Dkt. 592  ("United States' Objections"),  the United States 

demonstrated that: (1) although the State of New York held the right of preemption to lands 

within the territory of the United States prior to the enactment of the Constitution, the Islands at 

issue in this case did not become part of United States territory until after enactment of the 

Constitution; therefore, the United States (not New York) holds title to the Islands1; (2) federal 

courts have never applied equitable defenses to preclude the United States from asserting a claim 

to federal land, and thus the  equitable defense established in City of Sherrill v. Oneida Indian 

Nation of New York, 544 U.S. 197 (2005), does not apply to the United States' claims to title to 

the Islands;2 and (3) certain provisions of the Federal Power Act, 16 U.S.C. §§ 4(e) and 10(e) 

("FPA") mitigate disruption to the power project operated by NYPA, as these provisions ensure 

that, notwithstanding any rulings by this Court on title questions relating to the Islands,  NYPA 

will continue to operate its project; thus, NYPA is not subject to the type of disruption that 

Sherrill and Cayuga Indian Nation v. Pataki, 413 F. 3d 266 (2nd Cir. 2005) contemplated.3 

NYPA asserts in its Response to the United States' Objections that (1) as a matter of law, the 

United States has no viable claim to title to the Islands because the Islands were allegedly part of 

                                                 
1 See United States' Objections at 25-26.  
2 See United States' Objections at 21. 
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New York before the Constitution; 4 (2) equitable defenses should apply to the United States 

here because the United States did not have the "sincere" motive of filing this lawsuit to protect 

its own title interests;5 and (3)  if this Court rules that the Islands are located on Indian lands, this 

will result in a "struggle for control" of the NYPA power project, thus causing the type of 

disruption contemplated by Sherrill and Cayuga. 6 NYPA's arguments are without merit.   As 

discussed below, the United States has a viable claim to title to the Islands, and, at the very least, 

there are mixed questions of law and fact that this Court needs to resolve on the title issue, thus 

precluding judgment on the pleadings.  Further, NYPA's speculation as to the "sincere" motives 

of the United States in filing this lawsuit is off base.  Finally, as to alleged disruption to 

operation of its power project, NYPA has known since the issuance of its initial license in 1953 

that it would be subject to federal conditions when operating its power project.  Further, NYPA 

has also known since the 1950's that the Islands were subject to Indian title questions, and it was 

made aware during its license renewal efforts in 2003 that provisions in the FPA dealing with 

Indian reservation lands could apply to operation of its project.  Thus, NYPA had no reasonable 

expectation that the terms of its license would not change over time. Moreover, in any event, the 

imposition of conditions on NYPA by FERC or the Secretary of the Interior (to protect Indian 

reservation lands) would not constitute disruption, as the Federal Power Act ("FPA") ensures 

that NYPA would continue to operate its power project.   

 

 

                                                                                                                                                             
3 See United States' Objections at 15-20. 
4 See NYPA Resp. at 30-33.  
5 See NYPA Resp. at 28-30. 
6 See NYPA Resp. at 13-15.  
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1.   NYPA 's contention that, as a matter of law, the United States "has no claim to title"
 is not correct. 
  
 NYPA contends that, "as a matter of law, the Islands were part of New York before the 

Constitution. New York State, rather than the United States, thus held the right of preemption, 

and the United States has no viable claims of title in the Islands."  NYPA Resp. at 31.  NYPA's 

position is not correct.  As explained more fully in the United States' Objections at 25-26, 

although the original thirteen states held underlying fee to lands occupied by Indians, termed the 

"right of preemption," such right of preemption only applied to lands within their borders prior to 

the enactment of the Constitution. The Islands, however, were not within the territory of the 

United States until 1822, several decades after the Constitution was enacted. Thus, the United 

States, not New York, owns underlying title to the Islands.  Id; see also United States' 

Supplemental Brief, Dkt. 557, at 9-12, citing to Oneida Indian Nation of New York State v. 

Oneida County, New York,  414 U.S. 661, 667 (1974) (once the Constitution was adopted, rights 

to Indian lands became "the exclusive province of Indian law").      

 NYPA contends that the Islands were allegedly “part of New York” before the 

Constitution. To support its position, NYPA relies upon Seneca Nation of Indians v. New York, 

206 F. Supp.2d 448 (W.D. N.Y. 2002), aff'd 382 F.3d 245 (2nd Cir. 2004).  NYPA contends that 

the Seneca case is squarely on point here.   NYPA's reliance on Seneca, however, is misplaced, 

as the facts in this case are distinguishable from the facts in Seneca.  

 The United States discussed the facts relating to the determinations of the boundary 

commission regarding the Islands at issue in this case in its Supplemental Brief.  As stated in this 

brief, it was generally acknowledged that, at the time of the Treaty of Paris in 1873 up until the 

determinations of the boundary commission, the Islands fell within the territory of, and were 
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governed by, Great Britain.  United States' Supp. Brf., Dkt. 557 at 11, citing to St. Regis Tribe of 

Mohawk Indians v. State of New York, 5 N.Y.2d 24, 28 (Ct. App. 1958). See also Canadian St. 

Regis Band of Mohawk Indians v New York, 146 F. Supp. 2d 170, 179 (N.D.N.Y. 2001) 

("Barnhart and Croil [Baxter] Islands were generally considered to be located in British North 

America and not the State of New York").  

 By contrast, in Seneca, the Second Circuit noted that, in 1782 New York, as part of a 

compromise between landed states and the Confederal government, ceded lands west of a 

meridian drawn south from the western tip of Lake Ontario.  This 1782 compromise "left the 

Niagara region well with New York's western boundary," Seneca, 382 F.3f at 254.  See also Id, 

382 F. 3d at 265, "it is similarly clear that New York, prior to the Revolution, was seen as having 

jurisdiction over the lands controlled by the Iroquois Nations, including the Niagara region." 

Thus, in Seneca, unlike the case at bar, the islands were clearly within New York territory before 

the Constitution. Here, Great Britain governed the Islands and  no court has held that New York 

was seen as having jurisdiction over the Islands prior to the Constitution.   

 Further, although in both Seneca and the case at bar a boundary commission established 

by the Treaty of Ghent, 8 Stat. 218, Art. VI, resolved boundary issues between the United States 

and Great Britain arising from ambiguities in the 1783 Treaty of Paris, the facts relating to such 

boundary determinations were not the same in each case.  In this case, evidence exists that the 

determinations of the boundary commission were due to negotiations and compromises between 

the United States and Great Britain, rather than the result of a more accurate survey of the 

boundary.  Although the Islands were within British territory prior to the Treaty of Paris, the 

Islands were in effect exchanged with other lands as part of the commission’s determination of 

boundaries.  See Dkt. 557 at 11-12, referring to St. Regis Tribe, 5 N.Y.2d at 28.  In St. Regis 
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Tribe, the district court cited to a report written by a committee of the New York State Assembly 

in 1850 which stated that the boundaries determined by the Boundary Commission were 

"settled" as a "compromise" and that "Barnhart's Island was ceded to the United States by way of 

compromise and exchange and not by virtue of the treaty of 1783." 5 N.Y. 2d at 30.  The district 

court in St. Regis Tribe cited to another Assembly Committee report in 1856 which stated that 

“the commissioners, in retracing the boundary line between the United States and the British 

Provinces, under the Treaty of Ghent, in 1822, exchanged these two islands [Baxter and 

Barnhart] for others in the St. Lawrence river, and they were thereby declared to be within the 

jurisdiction of the United States." Id.   By contrast, in Seneca, there was no evidence suggesting 

that boundary determinations were the result of a compromise or exchange.  

  Ownership of title to the Islands is a mixed question of fact and law. 7 It is not necessary 

for this Court to resolve these factual issues at this stage of the litigation. The critical point here 

is these factual issues cannot be determined by the pleadings alone.  NYPA’s contention that the 

United States’ claims to title fail “as a matter of law,” therefore is wrong.  Judgment on the 

pleadings is not proper.    

 

 

                                                 
7 NYPA, focusing on language in the boundary commission report and the Treaty of Ghent, contends that 
the boundary commission findings were "judicial in nature," that is to "resolve the boundaries already set 
as of 1783." NYPA Resp. at 31. The documents cited by the district court in St. Regis Tribe, however, 
indicate that there may be more to the story than what is indicated in the boundary commission report, as 
the boundary commission's findings may have been due to compromise and exchange, not due to any 
“judicial” finding. The factual issues regarding the actions of the boundary commission need to be fully 
developed before this Court can render any conclusions.  
 

Case 5:82-cv-00783-LEK-TWD   Document 619   Filed 02/25/13   Page 8 of 13



 

6 

2. NYPA's attempt to speculate as to the United States' "sincere" purpose in 
bringing this lawsuit should be rejected by this Court. 

 
  NYPA contends that the Sherrill and Cayuga equitable defense applies here because the 

United States has asserted “sovereign rights in name only” and that the United States’ claims to 

title are not “sincere.” NYPA's speculation as to the "sincere" motivation of the United States is 

off base and should be rejected by this Court.  The US asserts that it holds underlying title and 

has done so in the FERC relicensing hearing.8  If the US holds underlying title, it is asserting that 

title, not asserting claims in name only.  Because the United States is asserting title, it is not 

appropriate to apply equitable defenses against the United States.9   The issue of “sincerity” is 

irrelevant.  The only issue is whether the US holds underlying title.  If it does, the United States, 

as a matter of law, is protecting that title and the public interest.10    

 NYPA contends that the United States, in its Objections to the Magistrate Judge’s 

Report, "concedes that its only sincere motivation in this action is to vindicate the rights of the 

                                                 
8 See United States' Objections at 16-17  (citing to  2003 Letter from the Department of the Interior to 
FERC regarding NYPA's application for license renewal). 
 
9 See United States' Objections at 21, citing to U.S. v. California, 332 U.S. 19, 40 (1947) (in case where 
United States asserted title and paramount rights over a three mile belt of land, the government “is not to 
be deprived of those interests by ordinary court rules designed particularly for private disputes” and the 
actions of federal officials cannot “cause the government to lose its valuable rights by their acquiescence, 
laches, or failure to act”) and Cayuga, 413 F.3d at 279 n.8 (holding that its ruling applying laches against 
the United States Adoes not disturb our statement in United States v. Angell, 292 F.3d 333, 338 (2d 
Cir.2002) that >laches is not available against the federal government when it undertakes to enforce a 
public right or protect the public interest.= 
 
10 To support its position that the United States filed this suit as a "nominal" party only, NYPA relies on 
19th Century cases such as United States v. Beebe, 127 U.S. 338 (1888). See NYPA Resp. at 29.  
Supreme Court decisions after Beebe, however, make it clear that when the United States files suit to 
protect property interests involving Indian land, it acts both as trustee and in its own public capacity, to 
protect federal public interests.  It is not merely a "nominal" party. United States v. Heckman, 224 U.S 
413 (1914) (suit filed to protect Indian lands subject to restrictions on alienation involves "not simply a 
violation of the proprietary rights of the Indian.  It violates the governmental rights of the United States"). 
 See also United States v. Hellard, 322 U.S. 363, 366-67 (1944).  
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Tribes." NYPA Resp. at 30.  NYPA’s assertion is off base.  None of the allegations or statements 

made by the United States in its Objections referenced by NYPA11 are inconsistent with the basic 

position asserted by the United States in the Objections (and other documents filed by the United 

States during the course of this litigation): this lawsuit was filed to vindicate rights under the 

Non-Intercourse Act, 25 U.S.C. § 177 (“Act”).  For the reasons explained in the United States' 

Objections to the Special Master's Report,12  to enforce the terms of the Act, it is not necessary to 

distinguish between the need to protect the United States' title to the lands or to protect the 

Indian tribes' interests.  That is because both interests are protected by the Act and the motivation 

in filing a claim under the Act necessarily encompasses both purposes.  NYPA has not 

demonstrated anything to the contrary.  Thus, NYPA's attempt to show that the United States'  

“sincere” purpose in bringing this suit had nothing to do with protecting the United States' title 

interests13 (or, to the extent that was its motivation, such motivation was not "sincere") is wholly 

without merit.    

3. NYPA's contention that subjecting it to federal regulation results in disruption is not 
 correct.   

 
 NYPA contends that a finding that its power project is located on Indian reservation 

lands "promises severe disruption to the Project." NYPA Resp. at 13.  To support its contention, 

                                                 
11 See NYPA Resp. at 30, n. 39, which contains a list of statements made by the United States in its 
Objections which allegedly “concede” that the United States’ motivation in filing this lawsuit was to 
vindicate the rights of the tribes only. 
 
12See United States' Objections at 23-24.   
 
13 NYPA contends that the Islands are not part of a "reservation" and thus not subject to the provisions of 
the Federal Power Act ("FPA") because the FPA only applies to lands in which the United States owns an 
interest, not to lands only owned in fee by a tribe.  NYPA Resp. at 14, n.13, citing to FPC v. Tuscarora 
Indian Nation, 362 U.S. 99, 115 (1960). NYPA's argument, however, incorrectly presumes that the 
United States has no ownership interest in the Islands.    
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NYPA discusses potential "struggles for control"  between the federal government and NYPA 

that would allegedly take place in the future if this Court were to hold that the Islands were part 

of an Indian reservation. Id. at 13-15.  What NYPA fails to acknowledge, however, is that, 

without the consent of the federal government, NYPA would have no authority to build and 

operate the power project at all.  United States v. Appalachian Elec. Power Co., 311 U.S. 377, 

427 (1940) (noting that "the plenary power of Congress over navigable waters would empower it 

to deny the privilege of constructing an obstruction in those waters.  It may likewise grant the 

privilege on terms.").  Thus, from the outset (since issuance of its license in 1953 onward), 

NYPA understood that its construction and use of facilities for the generation and sale of hydro-

electric power on a public waterway is subject to the oversight and regulation of federal 

authorities. Further, NYPA was aware in the 1950's that issues relating to Indian lands may arise 

in connection with the power project.  When plans for a federal power project on the islands 

were announced in 1954, the Tribe immediately brought suit in state court to vindicate Mohawk 

title and rights to lost lease income.  See Joint Supplemental Brief of the St. Regis Mohawk 

Tribe and the Mohawk Nation Council of Chiefs in Response to Defendants' Motions to Dismiss, 

Dkt. 556, at 15, citing to St. Regis Tribe of Mohawk Indians v. State of New York, 5 N.Y.2d 24, 

28 (Ct. App. 1958).   In addition, when NYPA's initial license expired and it came up for 

renewal, NYPA was made aware of the fact that Indian lands claims were pending and could 

impact operation of the power project.  See United States' Objections at 16-17 (discussing 2003 

comments to FERC from the United States Department of the Interior regarding NYPA's 

application for license renewal, which expressly refers to the pending land claims relating to the 
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Islands).  NYPA has had no expectation, much less a justified one, that the terms of its license 

would not change over time.  NYPA says nothing in its Response to refute this fact.14   

 Moreover, it's important to note that, notwithstanding  NYPA's examples of "struggle for 

control" that have occurred on federal projects located on Indian lands, see NYPA Resp. at 13-

15, the bottom line is that, in all cases cited by NYPA, the power project at issue retained the 

right to operate its plant.  NYPA has not shown that it would ever be precluded from continuing 

to operate its power plant on the Islands, and thus NYPA's contention that granting relief to 

Plaintiffs in this case would result in unacceptable disruption is not substantiated.   

 

CONCLUSION 

 For the reasons set forth above, and in the United States' Objections, the United States 

asserts that this Court should reject Special Master Danck's recommendation to grant 

Defendants' motions to dismiss the Islands claims.    

 

     Respectfully submitted,  

 
     UNITED STATES OF AMERICA  
     IGNACIA S. MORENO 
                                                            Assistant Attorney General         
                Environment and Natural Resources Division  
 

                                                 
14Although NYPA is correct when it states that regulation by the government does not, in itself, “cloud 
title,” NYPA Resp. at 17, the issue here is not whether NYPA's title is "clouded," the issue here is 
whether all forms of relief sought by the United States in this case would result in “disruption,” within the 
meaning of such term as espoused in Cayuga and its progeny.  See United States' Supplemental Brief, 
Dkt. 557, at 14. The fact is, even if relief is granted to the United States, NYPA will be able to continue to 
operate its power project. Thus, the kind of disruption contemplated in Cayuga would not take place here. 
 Id.  
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Dated: February 25, 2013  S/James B. Cooney   
Trial Attorney                                      

                United States Department of Justice    
                           Environment & Natural Resources Division       
                Indian Resources Section                                   
                P.O. Box 44378                                   
                L’Enfant Plaza Station     
                Washington, D.C.  20026-4378 
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