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CORPORATE DISCLOSURE STATEMENT 

 This statement is made pursuant to Federal Rule of Appellate Procedure 

26.1. Plaintiff Marcella Jones (“M.J.”) and Third-Party Defendant and Counter-

Claim Plaintiff Jaqueline Peter (“J.P.”) (collectively, “Plaintiffs”) are not corporate 

entities. 

STATEMENT REGARDING ORAL ARGUMENT 

Plaintiffs respectfully request oral argument in this matter. 

JURISDICTIONAL STATEMENT 

 The court below had jurisdiction to entertain this matter because the United 

States removed this case from state to federal court, pursuant to the Federal Tort 

Claims Act, , 28 U.S.C. §§ 1346(b), 2671-80, the Indian Self-Determination and 

Education Assistance Act, Pub. L. No. 93-638, 25 U.S.C. § 450f, 25 U.S.C. § 

458cc, 28 U.S.C. §§ 1442, 1446, and 28 U.S.C. § 2679.  The court below had 

supplemental jurisdiction over Plaintiffs’ claims against the Defendant City of 

Quinhagak under 28 U.S.C. § 1367(a).   

 The Ninth Circuit Court of Appeals has jurisdiction to entertain this appeal, 

pursuant to 28 U.S.C. § 1291. On May 8, 2011, the trial court found there was no 

reason to delay entry of final judgment dismissing the City from this case, pursuant 

to Fed. R. Civ. P. 54(b). [ER 6-7] On June 23, 2011, the trial court entered 
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Judgment in a Civil Case dismissing the Plaintiffs’ claims against the City. [ER 2] 

On July 22, 2011, Plaintiffs filed a Notice of Appeal from this Judgment. [ER 52] 

On November 10, 2011, the trial court entered Final Judgment in this case, 

dismissing M.J.’s claims against the United States based on her acceptance of its 

Offer of Judgment. [ER 1] 

NINTH CIRCUIT LOCAL RULE 28-2.6 STATEMENT 

Plaintiffs have no knowledge of any pending cases related to the issue 

herein. 

STATEMENT OF ISSUE PRESENTED FOR REVIEW 

  The Defendant City of Quinhagak (“City”), a second class Alaska city, had 

delegated by contract all its police functions to the tribal entity for the community. 

Pursuant to that contract, a police officer employed by the tribe, while enforcing a 

City curfew ordinance, placed the minor Plaintiffs on the fenders of his four-

wheeler, drove at high speed, flipped the four-wheeler, and seriously injuring them. 

The trial court early denied the City’s motion to be dismissed from this action on 

summary judgment, ruling that the City could be held liable for the Plaintiffs’ 

injuries under the nondelegable duty rule. The trial court sua sponte later reversed 

itself, ruling the the nondelegable duty rule did not apply against the City because 

this case presented “unique circumstances,” and because the City and NVK had 

effectively merged to become “the same body.” This left Plaintiffs with no remedy 
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against either the City or the tribe, due to its tribal immunity. Did the trial court err 

in reversing its ruling and dismissing Plaintiffs’ claims against the City? 

STATEMENT OF THE CASE 

 This is a tort action brought by Plaintiffs for their physical injuries. They 

claim the City is liable under the nondelegable duty rule for the actions of a tribal 

police officer, who was enforcing a City curfew ordinance under a contract 

delegating all City police functions to the tribe.  

STATEMENT OF FACTS 

I. Facts 

This case involves serious physical injuries to Plaintiff Marcella Jones 

(“M.J.”) and Third-Party Defendant and Cross-Claim Plaintiff Jaqueline Peter 

(“J.P.”) (collectively “Plaintiffs”), sustained on the evening of August 3, 2006 in 

Quinhagak, Alaska. Quinhagak is a small, predominantly Alaska Native 

community in southwestern Alaska. M.J. was a resident of the Defendant City of 

Quinhagak (“City”) and a member of the Native Village of Kwinhagak (“NVK”), 

which was the tribal entity for the community. J.P., however, was neither a resident 

of the community nor a tribal member of NVK; she lived in Anchorage and was 

visiting Quinhagak at the time.1 Both Plaintiffs were minors.2 

                                                 

1  ER 159, ¶ 1. 

Case: 11-35625     03/02/2012          ID: 8089181     DktEntry: 12     Page: 9 of 49



 10

Plaintiffs allege that they were picked up for violation of curfew by Derrick 

Johnson, a village police officer employed by NVK.3 As Johnson was transporting 

Plaintiffs and two other minors on the fenders of his four-wheeler, he lost control 

of the vehicle while traveling at high speed, it flipped over, and Plaintiffs suffered 

serious and permanent physical injuries.4 

The City was organized as a second class city under Alaska law, and at the 

time of the accident the City had entered into a Memorandum of Agreement 

(“MOA”) with NVK.5 The MOA was originally entered into on August 1, 1996,6 

and was renewed yearly, with minor amendments. It was similar to a “Sample 

City/Tribe Combined Administration Agreement” that had been developed by 

DCRA, which is a division of the Alaska Department of Commerce, Community, 

                                                                                                                                                             
2  ER 186, ¶ 1; ER159, at 2, ¶ 1. M.J. was born on March 27, 1991, and 

was 15 years old at the time of the accident. J.P. was born on January 17, 1992, 
and was 14 years old at the time of the accident. Although M.J. and J.P. are no 
longer minors, this brief will continue to use their initials, as did the briefing 
below before the trial court. 

3  ER 187 at 2, ¶¶ 4-6; ER 160, ¶¶ 4-6. 

4  Id. 

5  ER 113.  

6  ER 106. 
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and Economic Development.7 DCRA has provided advice to a number of cities and 

tribal governments throughout rural Alaska as they negotiate such memoranda of 

agreement.8 To date, eight cities and tribes in communities in rural Alaska have 

entered into such agreements.9  

Under the MOA, the City contracted with NVK for that tribe to perform 

nearly all of the City’s municipal functions, including the City’s law enforcement 

duties.10 Again, this was similar to DCRA’s form agreement. As with the form 

agreement, the MOA expressly stated that it “does not ‘dissolve’ the City.”11 The 

MOA provided that “[t]he City of Quinhagak shall continue to function as a body 

under the MOA.”12 The City continued to receive Municipal Assistance and 

                                                 
7  See sample DCRA agreement. ER 56. The sample agreement can also 

be found at http://www.commerce.state.ak.us/dcra/LOGON/admin/admin-
moa.htm  

8  See DCRA’s advisories, entitled “Contractual Agreements Between 
Municipal and Tribal Governments or Non-profits,” ER 66, and “Overview of 
Government in Alaska,” ER 70. These advisories can also be found at 
http://www.commerce.state.ak.us/dca/logon/muni/muni-govtoverview.htm 

9  They are: Quinhagak, Napaskiak, Aleknagik, Too-gha, Lower 
Kalskag, Kwethluk, Goodnews Bay, and Chefornak. ER 68. 

10  ER 113, ¶ 1.  

11  Id. (emphasis and internal quotes in original).  

12  ER 114, ¶ 3.A. 
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Revenue Sharing Funds from the State.13 The MOA provided that “[f]or City 

grants, the City remains the legal grantee of record and is ultimately responsible 

for all performance and proper use of funds.”14 The City agreed to work with NVK 

for cooperative management of all basic services included in the MOA, and the 

City participated equally with NVK in the hiring of department heads that the City 

jointly funds.15 This included hiring the chief of police. The City contracted with 

NVK to provide law enforcement protection services, and it authorized the NVK 

tribal police “to enforce all municipal laws and ordinances in the same capacity as 

Village Police Officers or City Police.”16 Under the MOA, NVK was to provide 

these services equally to tribal and non-tribal members.17 The City agenda items 

included acting on municipal ordinances.18  

                                                 
13  Id. ¶ 3.A.3). 

14  Id. ¶ 3.A.5) (emphasis added).  

15  Id. ¶ 3.A.7).  

16  ER 115, ¶ 4.G (emphasis added).  

17  ER 116, ¶ 4.K.  

18  ER 117, ¶ 8.B.  

Case: 11-35625     03/02/2012          ID: 8089181     DktEntry: 12     Page: 12 of 49



 13

The MOA required that NVK purchase liability insurance to protect both the 

City and NVK from liability suits.19 That insurance was in place at the time of 

Plaintiffs’ injuries, both insuring the City against Plaintiffs’ claims and paying for 

the City’s defense in this case.20 The insurance specifically covered claims for law 

enforcement liability, up to a limit of $1,000,000.21 This coverage for the City 

specifically applied “if the act or service arises as the result of a mutual law 

enforcement assistance agreement or contract between political subdivisions.”22 

The insurance policy stated that it “applies separately to each ‘insured’ against 

whom claim is made or suit is brought, except with respect to the limits of the 

Company’s liability.”23 

On March 1, 1983, the City adopted a curfew ordinance, which provided for 

the punishment of community service for its violation.24 On December 13, 1991, 

                                                 
19  ER 116, ¶ 4.J.  

20  See Commercial Lines Insurance Policy with Alaska National 
Insurance Company, expressly listing both the City and NVK as Named Insureds. 
ER 77.  

21  Id. 

22  Id., Section I – Coverage, ¶2.e., at 4 . ER 80.  

23  Id., Section IV – Definitions, ¶ 3, at 8. ER 84. 

24  City Ordinance 13.82.14. ER 154. M.J. testified in her deposition that 
the punishment for curfew violation was community service. ER 157(38:14-16). 
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the City adopted another curfew ordinance, which provided for fines.25 On April 

17, 1996, NVK adopted a tribal ordinance that addressed a number of topics, 

including curfew.26 However, this NVK ordinance did not expressly supersede any 

prior City curfew ordinance, as did a number of other NVK ordinances on other 

topics.27  

 Pursuant to the MOA, the City and NVK prepared a yearly consolidated 

budget. The budget for FY 2007, during which time the four-wheeler accident 

occurred, showed that the City contributed $54,998 of its funds to NVK for tribal 

police.28 An additional $47,929.35, apparently also from the City, was marked as a 

“donation.”29 This was supplemented by an additional payment by the City of 

                                                 
25  City Ordinance 91-08. ER 132. That ordinance states that it 

superseded City Ordinance 88-2, but the City Clerk stated in her affidavit that 
this earlier City ordinance has not been found. ER 146. City Ordinance 91-08 is 
silent regarding its effect, if any, on City Ordinance 13.82.14.  

26  NVK Ordinance 96-04-02. ER 132. 

27  See, e.g., NVK/City Ordinance 03-13 (NVK Ordinance 03-09-01), 
which expressly superseded City Ordinances 92-02 and 02-02. ER 121. 

28  See Tribal Police Income vs. Budget 07/01/06 to 06/30/07. ER 171. 
See also Order Denying Motion for Summary Judgment. ER 37. 

29  Id.  
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$7,731.83.30 These payments by the City were by far the largest source of funding 

for the NVK tribal police. 

City revenues for that fiscal year included $47,978 as a Payment in Lieu of 

Taxes (“PILT”), under 31 U.S.C. §§ 6901-6902, AS 44.33.020, and 3 AAC 

152.010 – 900.31 A condition of eligibility for this payment to the City was the 

adoption and codification of City ordinances. 3 AAC 152.100(3)(C).32  

II. Proceedings Below 

 On May 13, 2008, M.J. brought suit for her injuries in state court against 

Johnson and the City. The claim against Johnson was for his negligence in 

operating the four-wheeler.33 The claim against the City was that Johnson was 

enforcing a City curfew ordinance, pursuant to a MOA. M.J. argued that the City 

remained responsible for Johnson’s negligence under the nondelegable duty rule. 

M.J. did not challenge the validity of the MOA or the City’s contracting of police 

                                                 
30   See Tribal Police Income vs. Budget 08/01/06 to 08/31/06. ER 180.  

31   See City of Quinhagak - Native Village of Kwinhagak Consolidated 
Budget FY 2007. ER 168.  

32  This regulation states: “To be eligible to receive a distribution under 
the payment in lieu of taxes for cities in the unorganized borough program, a city 
must . . . submit a resolution to the department that requests the distribution and 
verifies that . . . local ordinances adopted by the city have been codified in 
accordance with AS 29.25.050.” 

33 ER 186.  
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functions to NVK. Instead, she argued that the City remained vicariously liable if 

those functions were performed negligently.34 

On March 27, 2009, the United States filed a determination that Johnson 

should be “deemed” to be a federal employee, by virtue of federal funding of 

NVK, under the federal Indian Self-Determination and Education Assistance Act 

and the Federal Tort Claims Act (“FTCA”), and removed the case to federal 

court.35 On April 16, 2009, the United States filed a notice of substitution for 

Johnson.36 The United States admitted after removal that Johnson was negligent 

and it contested only the amount of M.J.’s damages.37 

 On October 21, 2009, the federal trial court entered a thirteen page order 

denying the City’s motion for summary judgment, agreeing with M.J. that the City 

retained financial responsibility for Johnson’s actions under the nondelegable duty 

rule, assuming that Johnson was enforcing a City curfew ordinance.38  

                                                 
34  ER 187, ¶¶ 10-11.  

35  25 U.S.C. § 450f; 28 U.S.C. § 2679(b)(1). ER 198; ER 195.  

36  ER 191. 

37  ER 182, ¶ 8.  

38  ER 35. 
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 On January 8, 2010, the City filed a third-party complaint against J.P. for 

purposes of allocation of fault under Alaska Statute (“AS”) 09.17.080, alleging that 

she was partly responsible in causing the four-wheeler accident.39 M.J. did not 

believe that J.P. had any fault, and J.P. retained undersigned counsel to represent 

her along with M.J. in this matter. 

In her answer to the third-party complaint, filed on April 5, 2010, J.P. denied 

any fault in the accident, and she filed a counterclaim against the City, claiming, 

like M.J., that the City remained financially responsible for Johnson’s negligence 

under the nondelegable duty rule.40 As with M.J., J.P. did not challenge the validity 

of the MOA or the City’s contracting of its police functions to NVK. Instead, like 

M.J., she argued that the City remained liable under the nondelegable duty rule if 

those functions were performed negligently. J.P. did not file a claim against 

Johnson or the United States, however, because it was by then too late for her to do 

so under the FTCA.41 

                                                 
39 ER 163.  

40 ER 158.  

41  See discussion below. J.P.’s counterclaim against the City was filed 
more than two years after the accident, but before she was 20 years old.  
Accordingly, it was timely filed under Alaska law. AS 09.10.140(a).    
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On February 22, 2011, the trial court denied the City’s second motion for 

summary judgment, concluding that there was sufficient evidence to convince a 

jury that Johnson was enforcing a City curfew ordinance.42 

On March 14, 2011, the trial court entered a seven page order sua sponte, 

requesting additional briefing on the City’s first motion for summary judgment.43 

The court indicated that in light of intervening briefing it was inclined to 

reconsider its decision of October 21, 2009, 44 that the City could be held liable to 

Plaintiffs under the nondelegable duty rule. 

On May 17, 2011, the United States filed a notice to the Court stating that 

the government was reviewing and reconsidering its prior determination that 

                                                 

42  ER 15. This ruling was not reconsidered by the trial court and is not 
on appeal now. The evidence supporting this ruling included the following: (1) 
Johnson stated in his response to the City’s written discovery that he was 
authorized to enforce both NVK’s and the City’s curfew ordinances (ER 149, at 
4); (2) Thomas Brown, who was the NVK police chief and Johnson’s supervisor 
at the time of the four-wheeler accident, stated in an affidavit that all NVK police 
officers, including Johnson, were responsible for enforcing both NVK’s and the 
City’s curfew ordinances (ER 147); (3) M.J. stated in her deposition that she 
understood the punishment for violation of curfew to be community service, 
which was provided in the City’s, but not in NVK’s, curfew ordinance (ER 156, 
at 2, 38:14-16); and (4) NVK’s later-adopted curfew ordinance did not expressly 
supersede the City’s curfew ordinance, as had some of NVK’s other ordinances 
regarding other matters. (ER 132; ER 121)  

43  ER 8. 

44  ER 35. 
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Johnson should be “deemed” to be a federal employee for purposes of the liability 

of the United States under the FTCA.45 

On May 18, 2011, after its review of the requested additional briefing, the 

trial court entered a 2 ½ page order reversing its decision and order of October 21, 

2009, and granting the City’s motion for summary judgment.46  In its May 18th 

order, the trial court indicated it was so ruling in part for the reasons set forth in the 

court’s request for further briefing and in the additional briefing filed by the City.47 

The trial court’s May 18th order held that the nondelegable duty rule did not apply 

to the City’s contractual delegation of its police functions, due to the “unique 

circumstances” present in Quinhagak, and due to the trial court’s belief that the 

City and NVK had effectively merged to become “the same body.” The trial court 

thought it would be “unfair” to impose liability on the City. The court indicated it 

saw no reason to delay entry of final judgment dismissing the City from the case.48  

                                                 
45  ER 54. 

46  ER 5. 

47  ER 6. 

48  Id.  
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On June 2, 2011, the trial court entered a 1 ½ page order denying the Plaintiffs’ 

motion for reconsideration.49 

On June 23, 2011, the trial court entered Judgment in a Civil Case, 

dismissing the Plaintiffs’ claims against the City.50 

On July 22, 2011, Plaintiffs filed a Notice of Appeal of the trial court’s 

dismissal of their claims against the City.51 

On September 16, 2011, the United States decided to not change its 

determination that Johnson should be “deemed” a federal employee, and it made an 

Offer of Judgment to M.J. for $150,000.52  M.J. accepted the Offer of Judgment on 

September 26, 2011.53 On November 10, 2011, Final Judgment was entered in 

favor of M.J. and against the United States for that amount.54 

                                                 
49  ER 3. 

50  ER 2. 

51  ER 52. 

52  ER 48. 

53  ER 50 

54  ER 1. 
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SUMMARY OF ARGUMENT 

  The trial court originally ruled that the City cannot avoid vicarious liability 

under the nondelegable duty rule in this case because it had contracted with NVK, 

the tribal entity of the village, to perform the City’s police functions.55 The trial 

court subsequently changed its ruling sua sponte, holding that the nondelegable 

duty rule did not apply to the City because of the “unique circumstances” present 

here, and because it believed the City and NVK had effectively merged to become 

“the same body.”56 The trial court’s earlier ruling was correct and should not have 

been reversed by it.  

 The relationship between the City and NVK in entering into a MOA is not 

unique in Alaska, and these entities have not effectively merged. Instead, the MOA 

is similar to a form agreement prepared by the state DCRA, and used by a number 

of cities and tribes in communities throughout rural Alaska. DCRA has advised the 

cities entering into these agreements that they retain responsibility for the 

contracted city functions. This is to allow the cities to remain eligible for state and 

federal grants. Further, the non-delegable duty rule applies even when a city 

contracts with another governmental entity, such as a tribe, to perform city 

functions. The City is accordingly not an innocent party here, because it 

                                                 
55  ER 35. 

56  ER 11; ER 6. 

Case: 11-35625     03/02/2012          ID: 8089181     DktEntry: 12     Page: 21 of 49



 22

understood it would be responsible for the performance of City functions by NVK, 

and the City accordingly obtained insurance to cover that liability. 

 Instead, it is J.P. and M.J. who are the innocent parties in this case. If this 

Court does not reverse the trial court, J.P. will be left without a remedy against any 

party for her serious injuries. M.J. will be left with an inadequate remedy for her 

injuries. 

STANDARD OF REVIEW 

The moving party seeking summary judgment bears the burden of 

demonstrating the absence of a material issue of fact.57 All evidence presented by 

the non-movant must be believed for purposes of summary judgment, and all 

justifiable inferences must be drawn in favor of the non-movant.58 The trial court 

cannot enter summary judgment against a non-movant who has provided an 

affidavit or other direct evidence that contradicts that of the movant.59 Further, all 

inferences of fact must be drawn in a light most favorable to the non-movant.60 The 

                                                 
57  Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); ER 38. 

58  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248-49 (1986); ER 39.  

59  McLaughlin v. Liu, 849 F.2d 1205, 1208 (9th Cir. 1988). 

60  Id. at 1208-09. 
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ruling of the trial court granting the City’s motion for summary judgment should 

be reviewed de novo by the Ninth Circuit Court of Appeals.61 

ARGUMENT 

I. The Nondelegable Duty Rule Applies Here, Even Though the City’s 
Police Functions Are Contracted to Another Governmental Entity 

 In its initial ruling in this matter, the trial court correctly ruled that the 

nondelegable duty rule applies to the City, under Alaska law.62  In Jackson v. 

Power, the Alaska Supreme Court held that “[a] nondelegable duty is an 

established exception to the rule that an employer is not liable for the negligence of 

an independent contractor.”63  In Norcon, Inc. v. Kotowski, that court held that 

nondelegable duties “typically concern matters that might endanger the safety of 

others.”64  The Alaska Supreme Court cited with approval the following examples 

of nondelegable duties: 

 
[T]he duty … of a railroad to fence its tract properly or to 
maintain safe crossings, and of a municipality to keep its 
streets in repair; the duty to afford lateral support to 
adjoining land, to refrain from obstructing or 
endangering the public highway, to keep premises 
reasonably safe for business visitors, to provide 
employees with a safe place to work; the duty of a 

                                                 
61  Bagdadi v. Nazar, 84 F.3d 1194, 1197 (9th Cir. 1996). 

62  ER 35.  Since the trial court had supplemental jurisdiction over 
Plaintiffs’ claims against the City, Alaska law applies here. 28 U.S.C. 1367(a). 

63  743 P.2d 1376, 1383 (Alaska 1987). 

64  971 P.2d 158, 177 (Alaska 1999). 
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landlord to maintain common passageways, to make 
repairs according to covenant, or to use proper care in 
making them, and no doubt others.[65] 

A nondelegable duty exists, according the Alaska Supreme Court, when the 

courts conclude that “the responsibility is so important to the community that the 

employer should not be permitted to transfer it to another.”66 As noted by that 

court: 
 
The public’s grant of a monopoly-like franchise in … an 
industry is an act of trust which places a corresponding 
duty upon the holder of such a franchise to bear the 
ultimate responsibility to ensure that this exclusive 
franchise is exercised in a safe manner. After all, it is this 
concern for public safety which frequently underlies the 
highly-regulated nature of the industry at issue, as well as 
the granting of exclusive franchises and licenses within 
the industry.[67] 
 

The City is authorized by the State of Alaska to enact and enforce municipal 

ordinances.68 Although the Alaska Supreme Court has stated that a city retains 

legal responsibility for negligent street maintenance under the nondelegable duty 

rule, that court has not yet spoken to police protection.69 However, police 

                                                 
65  Jackson at 1383-84 (quoting W. Keeton, D. Dobbs, R. Keeton, & D. 

Owen, PROSSER AND KEETON ON THE LAW OF TORTS, § 71 at 511-12 (5th ed. 
1984) (PROSSER AND KEETON). 

66  Jackson, at 1384 (quoting PROSSER AND KEETON § 71 at 512).  

67  Norcon, at 178. 

68  AS 29.35.010(7). 

69  Jackson, at 1383; Fletcher v. South Peninsula Hospital, 71 P.3d 833, 
838 (Alaska 2003).  
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protection is at least as important a governmental function as street maintenance. 

As the trial court correctly noted in its first ruling on this matter, “The Court can 

think of no enterprise which implicates the ‘concern for public safety’ more 

obviously than the use of police power to enforce public safety ordinances.”70 

The treatises are in agreement.  Where, as here, a state statute authorizes a 

local government to exercise certain powers, that local government cannot avoid 

liability by delegating it or contracting that power to another. MCQUILLAN 

MUNICIPAL CORPORATIONS (3rd ed. 2003) (“MCQUILLAN”) states: 

 
The person upon whom a statutory or positive duty is 
imposed cannot delegate the performance, so as to relieve 
himself or herself from the imposed responsibility. This 
applies where the contractee is a municipality. 
Consequently, where there is a positive duty cast upon a 
municipal corporation it cannot escape liability by seeking 
to delegate the performance of such duty to an independent 
contractor.[71] 
 

MCQUILLAN adds:  
 

Whatever duties are imposed on officers by law must be 
personally discharged by them and the city cannot relieve 
its officers from discharging their regular duties by 
contracting by ordinance or otherwise with other persons 
to perform part or all of them.[72] 

                                                 
70  ER 43. 

71 MCQUILLAN § 53.76.20. The Alaska Supreme Court routinely relies 
on MCQUILLAN in the field of municipal law. See, e.g., Fannon v. Matanuska-
Susitna Borough, 192 P.3d 982, 988 n. 38 (Alaska 2008); Griswold v. City of 
Homer, 55 P.3d 64, 69 (Alaska 2002). 

72 MCQUILLAN § 10.41. 
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 This rule of retained responsibility applies most clearly to a city’s police 

functions. Once an Alaska second class city chooses to provide police services, the 

city remains financially responsible for the negligent performance of those duties, 

even if they are contracted out. MCQUILLAN states: 
 
[A] municipal corporation cannot contractually or 
otherwise divest itself of its general police power. 
 
. . . . .  
 
Whatever duties are imposed on officers by law must be 
personally discharged by them and the city cannot relieve 
its officers from discharging their regular duties by 
contracting by ordinance or otherwise with other persons 
to perform part or all of them.[73] 
 

MCQUILLAN adds: 
 
 [T]he inalienability of the police power governs municipal 
corporations authorized to exercise it; that is to say, they 
cannot alien, delegate, limit, or contract away the police 
power vested in them.[74] 
 

A city could not divest itself of responsibility for its police functions even 

if it wanted to. MCQUILLIN states: 

Police power being inherent in the state by virtue of its 
sovereignty and inalienable by the legislature or by any 
other part, unit or agency of the state, it follows that when 
authority to exercise the police power within a defined 

                                                 

73 MCQUILLAN § 10.41.  

74 MCQUILLAN § 24:7.  
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sphere is delegated by the state to a municipal or other 
public corporation, the authority is inalienable in the 
corporation, and it cannot in any manner be contracted 
away or otherwise granted, delegated, diminished, divided, 
or limited by the corporation. The authority, until 
withdrawn by the legislature or by the people through a 
constitutional change, continues to exist in the corporation 
unfettered and unrestricted by anything done by it, by its 
legislative body, or by any other part of it. The power 
when delegated to a city must at all times be available to it 
to meet any public need that may arise. 
 
. . . . . 
 
In other words, a municipal corporation in the exercise of 
its police powers acts in its governmental capacity, or, as is 
sometimes said, as a political agent of the state, and hence, 
it cannot be estopped by its contracts; it cannot abandon 
its duty to exercise the police power for the purposes it 
exists even if it wills to do so.[75] 

A city retains this responsibility even though it contracts with another 

governmental entity to perform those police functions. MCQUILLAN states: 
 
A contract between local governments that gives one of 
them the power to legislate for the other is invalid as an 
improper delegation of power. Further, generally the 
police power must at all times be available to the 
governmental entity to meet any public need in its defined 
sphere of activity that may arise.[76] 

                                                 
75 MCQUILLAN § 24.42 (emphasis added). Accord Byrd v. Martin, 

Hopkins, Lemon & Carter, P.C., 564 F.Supp. 1425, 1428 (W.D.Va.1983), aff'd, 
740 F.2d 961 (4th Cir.1984) (“[U]nits of local government cannot by contract or 
otherwise barter away or surrender their essential legislative or police 
powers....”); Vermont Dept. of Public Service v. Massachusetts Mun. Wholesale 
Elec. Co., 558 A.2d 215, 220 (Vt. 1988) (same holding).  

76 MCQUILLAN § 3A:9. 
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 In Bannister v. Farmers Alliance Mutual Insurance Company, a city in 

Oklahoma entered into a contract with a county government for maintenance of a 

city street.77 The Oklahoma Supreme Court rejected the city’s argument that since 

the contract was with another governmental entity rather than a private contractor, 

the city avoided liability for the county’s negligent maintenance of the street. The 

Oklahoma court wrote: 
 
The nondelegable duty rule is based on the policy that it is 
improper to allow the municipality to escape its liability 
for unsafe streets by merely employing an independent 
contractor to do the work thereon. There is no reason to 
treat the county, an independent contractor for the city 
under a 69 O.S. 1971, § 603, contract any differently than 
any other independent contractor. Since 69 O.S. 1971, § 
601, was not applicable to roads within municipal 
boundaries, the county was neither charged with the duty 
to maintain a city road that was a continuation of the 
country highway system nor was it vested with exclusive 
jurisdiction over the city road.  The city may not, by its 
own act, including a contract under 69 O.S. 1971, § 603, 
delegate its primary duty to maintain its streets in a 
reasonably safe condition for travel by the public.[78] 

                                                 
77  630 P.2d 1279 (Okl. 1981). 
  
78  Id. at 1281 (emphasis added).  Accord Northwest Natural Gas Co. v. 

City of Portland, 711 P.2d 119, 128 (1985) (“There is no question and the parties 
do not dispute that the utilities could never take away the municipality’s authority 
to act for the public’s general welfare; this is a power that cannot be bargained 
away.”).  See 1 LOCAL GOVERNMENT LAW § 6:4, which states: 

 
[A] non-delegable duty may not be transferred to 
another governmental entity without express statutory 
authority. 

. . . . . 
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Strong policy reasons support this rule, especially in the context of this case. 

The retained responsibility of a city serves the important purpose of encouraging 

the safe performance of governmental services. Tribes in Alaska typically do not 

waive sovereign immunity when they enter into memoranda of agreements with 

cities, see discussion below, and NVK has not done so in the MOA. If an Alaskan 

city does not remain liable where a tribe negligently performs a contracted city 

function, neither the city nor the tribe can be held accountable in state or federal 

court for the harm caused. That would be inconsistent with the intent of the Alaska 

legislature in waiving sovereign immunity for local governments in Alaska.79  

Under the Alaska Community Revenue Sharing Program, the State of 

Alaska can provide revenue-sharing funds to a tribe in a community not 

incorporated as a municipality only if the tribe first waives immunity from suit for 

                                                                                                                                                             
There is no reason in principle to differentiate the 
power of local government to make a contract 
according to whether the other contracting party is a 
private or a governmental entity, or if governmental, 
is local or not. 

 
See also MCQUILLIN § 10:38: “Unless authorized by statute or charter, a 

municipal corporation, in its public character as an agent of the state, cannot 
surrender, by contract or otherwise, any of its legislative and governmental 
functions and powers, including a partial surrender of such powers;” State ex rel. 
Hammermill Paper Co. v. La Plante, 205 N.W.2d 784, 811 (Wis. 1973) (“A 
municipality may, by contract, curtail its right to exercise functions of a business 
or proprietary nature, but, in the absence of express legislative authority, it cannot 
surrender or contract away its governmental functions and powers, and any 
attempt to surrender them is invalid.”). Here, there is no Alaska state statute 
authorizing the City’s delegation of its police functions to NVK.  

79  AS 09.65.070. 
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claims arising out of activities of the tribe related to the payment.80 It would be 

anomalous to allow state revenue-sharing funds to be paid to a city, and then 

transferred by it to a tribe that has not waived immunity, thereby resulting in 

circumstances where neither the city nor the tribe can be held responsible in state 

or federal court for claims arising out of activities related to that payment. 

For the above reasons, the trial court ruled correctly the first time when it 

relied on the nondelegable duty rule to deny the City’s motion to be dismissed on 

summary judgment.81 The balance of this brief argues that the trial court erred 

when it reversed that ruling sua sponte. 
 
II. Abrogation of the Nondelegable Duty Rule Is Not Justified By the 

Availability to M.J. of a Remedy Under the FTCA 
 

The trial court indicated that it changed its ruling, deciding that the 

nondelegable duty rule did not apply to the City, in part because Plaintiffs have a 

remedy against the United States under the FTCA.82  However, that is simply not 

the case regarding J.P. If this Court were to affirm the trial court, J.P. would be left 

without a remedy against the United States or any other party for her serious 

injuries. 

                                                 
80 AS 29.60.865(a), .879(1).  

81  ER 35. 

82  ER 11. 
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By Alaska statute, the two-year limitation period for bringing a tort action is 

tolled during the plaintiff’s minority.83 A child can accordingly bring suit for her 

injuries under Alaska law any time before her 20th birthday. Although there is no 

similar minor-tolling provision in the FTCA, a number of federal circuit courts of 

appeals allow equitable tolling of the FTCA’s two-year limitation period where a 

minor or her parents had no realistic way of knowing that the child’s tortfeasor 

would be “deemed” to be a federal employee under the FTCA.84 The Ninth Circuit 

Court of Appeals, however, does not allow such equitable tolling, having ruled that 

the two-year limitation of the FTCA is jurisdictional.85 

J.P. brought suit for her injuries when she was 18 years old, well before the 

running of the limitation for a tort action under Alaska law, but more than two 

years after the four-wheeler incident. She would have filed an administrative claim 

and brought suit as well against Johnson and the United States if such a claim were 

                                                 
83  AS 09.10.140(a).  

84 See Santos ex re. Beato v. United States, 559 F.3d 189 (3rd Cir. 2009); 
T.L. ex rel. Ingram v. United States, 443 F.3d 956 (8th Cir. 2006); Albright v. 
Keystone Rural Health Center, 320 F. Supp. 2d 286 (M.D. Pa. 2004). 

85   Marley v. United States, 567 F.3d 1030 (9th Cir. 2009) (statute of 
limitations of 28 U.S.C. § 2401(b) is jurisdictional, and it is not subject to 
equitable tolling).  
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not barred by the FTCA limitation period, as construed by the Ninth Circuit Court 

of Appeals. 

Neither J.P. nor her parents can be blamed for the delay in bringing suit. 

Even if they must be presumed to know the law in the Ninth Circuit, they cannot 

reasonably be expected to have known, based on the complex and non-public 

nature of the facts surrounding federal funding of NVK, and NVK’s allocation of 

some of those funds to pay for police services, that Johnson would be “deemed” to 

be a federal employee, rendering Alaska’s minor-tolling rule inapplicable. After 

all, it took the United States itself more than ten months to make that determination 

initially,86 and then the United States later reconsidered that determination for 

approximately four more months before reaffirming it.87 

It would be fundamentally unfair to J.P. if this Court were to affirm the trial 

court’s ruling that she has no remedy against the City, because this would mean 

                                                 
86  M.J.’s complaint against Johnson and the City was filed on May 13, 

2008. ER 186. The United Stated filed its determination that Johnson should be 
“deemed” a federal employee on March 27, 2009. ER 198; ER 195.  

87  On May 17, 2011, the United State filed notice that it was 
reconsidering its earlier determination that Johnson should be “deemed” a federal 
employee.  ER 54.  On September 16, 2011, the United States reaffirmed its 
determination and made an Offer of Judgment to M.J. ER 48. 
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she has no remedy at all.88 In Fletcher v. South Park Hospital, the Alaska Supreme 

Court held that the availability of other remedies made application of the non-

delegable duty rule unnecessary in that case.89 Here, in contrast, no other remedy is 

available to J.P.90 

Likewise, it would be unfair to M.J. to deprive her of her remedy against the 

City. Although M.J. accepted an Offer of Judgment of the United States, she did 

not waive her claim against the City. Both the United States and the City are 

vicariously liable for the actions of Johnson: the United States because he is 

“deemed” to be a federal employee, and the City under the nondelegable duty rule. 

                                                 
88  Because M.J. filed suit against Johnson within two years of her 

injuries, her claim against Johnson (now the United States) was governed by the 
FTCA.  

89  71 P.3d at 840. 

90  Fletcher, cited by the trial court in its order requesting further 
briefing, ER 11-12, is distinguishable for another reason as well: There, the 
Alaska Supreme Court held that the nondelegable duty rule did not apply to the 
hospital’s surgery room because the plaintiff chose a doctor, who in turn chose 
the surgery room. 71 P.3d at 839. In contrast, in Jackson v. Powers, supra, the 
Alaska Supreme Court held that the nondelegable duty rule did apply to the 
hospital’s emergency room, in part because the plaintiff had no choice in the 
matter. 743 P.2d 1376, 1381. As in Jackson, Plaintiffs here had no choice in the 
matter. Also as in Jackson, both enforcement of curfew and providing a financial 
incentive for safe City police services by application of the nondelegable duty 
rule is of great “importance to the community.” Id. at 1384.  
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Although the trial court seemed troubled by this,91 the matter is straightforward: 

Any recovery that M.J. receives against the City would be subject to an offset for 

her recovery from the United States. To relegate M.J. to her FTCA remedy alone 

would be to deprive her of her right to a jury trial of her peers in or near the 

community where the tort occurred. Such a trial is strongly favored under Alaska 

policy.92 

More generally, a FTCA remedy will not be available in all cases. It applies 

only to tort claims, it applies only if the tribe had received federal funds for the 

negligently performed act, and it applies only if the jurisdictional and procedural 

requirements of the FTCA have been met. Further, by imposing liability on the 

United States, this remedy provides no financial incentive for cities and tribes to 

                                                 
91  ER 13. 

92  Upon reversal by this Court and return of this case to the federal trial 
court, that court should remand the Plaintiffs’ claims against the City back to 
state court, so the case can be tried before a jury there. The federal trial court 
merely had supplemental jurisdiction over Plaintiffs’ claims against the City, and 
M.J.’s FTCA claim against the United States, which served as the basis for 
federal court jurisdiction on removal, has now been resolved. See Wilson v. City 
of Kotzebue, 627 P.2d 623, 635 (Alaska 1981), quoting from Alvarado v. State, 
486 P.2d 891, 906 (Alaska 1971) (“(w)hen a large segment of the population 
lives in towns and villages scattered throughout the reaches of the state, we 
cannot afford to succumb to the temptation of convenience by allowing the 
machinery of justice to become inflexibly entrenched within the enclaves of our 
major cities.”). 
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perform governmental services in a non-negligent fashion. If cities do not retain 

responsibility for the performance of their governmental functions contracted to 

tribes that have not waived their immunity, the performance of all transferred city 

functions could be immune from review by the state or federal courts, where no 

federal funding of the tribe is involved. This would include claims not only based 

on tort, but also on contract or violation of state or federal law. 

III. Abrogation of the Nondelegable Duty Rule Is Not Justified By the 
Relationship Between the City and NVK 

 
A. The Relationship Between the City and NVK Is Not “Unique” in 

Alaska 
 
The trial court indicated that it changed its ruling, deciding that the 

nondelegable duty rule did not apply to the City, in part because the relationship 

between the City and NVK is “unique.”93 Plaintiffs disagree. 

DCRA encourages cities and tribes in rural Alaska to enter into memoranda 

of agreement similar to the MOA between the City and NVK. This is both to 

streamline the delivery of services to rural communities in Alaska and to preserve 

the separate identity of the cities and tribes to allow each to continue to receive 

grants.94 

                                                 
93  ER 11; ER 6. 

94  ER 66. 
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DCRA prepared a sample memorandum of agreement to assist cities and 

tribes in their negotiation of cooperative administrative agreements in Alaska.95 

The MOA was originally entered into by the City and NVK in 1996, and was 

amended only slightly thereafter. It is very similar to DCRA’s sample agreement.96 

Similar agreements, varying somewhat in each instance, have been entered into in 

the following communities in rural Alaska: Quinhagak, Napaskiak, Aleknagik, 

Too’gha, Lower Kalskag, Kwethluk, Goodnews Bay, and Chefornak.97  In truth, 

the relationship between the City and NVK is not unique in Alaska.  

B. The City and NVK Have Not Effectively Merged to Become the 
“Same Body” 

 
The trial court indicated that it viewed the City and NVK as “almost alter 

egos,” effectively having merged to become “the same body” under the MOA.98 

That, however, would be inconsistent with both the terms and purpose of the MOA 

and with Alaska law. The MOA states expressly that it “does not ‘dissolve’ the 

                                                 

95  ER 56.  

96  ER 66, ER 113. 

97  ER 68. 

98  ER 10. 
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City,” and that the City “shall continue to function as a body under the MOA.”99 

Identical language appears in DCRA’s sample memorandum of agreement. Under 

this language, the City continues to exist as an entity separate from NVK, largely 

so that the City remains eligible for receipt of state and federal grants.100  

DCRA has advised cities and tribes in Alaska that they retain their separate 

legal identities after entering into such agreements. DCRA wrote the following, in 

its advisory to them:  

In communities with both municipal and tribal 
governments, the State recognizes both as a local 
government and will work with both governments jointly 
or separately, depending on the issue at hand. Only 
municipalities, however, are accepted by the state as the 
local government representing all residents. Tribal 
councils are viewed as representing the interests of the 
tribal membership and a potential partner with the 
municipality in providing community services.[101] 
 

The Alaska legislature has set out detailed procedures regarding a 

municipality’s merger or consolidation with another municipality or borough.102 

This legislation is silent regarding a municipality’s merger or consolidation with a 

                                                 
99  MOA ¶¶ 1, and 3.A.  
 
100  MOA ¶¶ 3.A. 4) & 5). 

101  ER 71 (emphasis added). 

102  AS 29.06.090-.420.  
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tribe. This silence cannot be construed to mean that such a merger or consolidation 

can occur de facto, as a consequence of a city and tribe signing a memorandum of 

agreement. Instead, this silence suggests, by negative inference, that such a merger 

or consolidation is not permitted under state law.103 

Second class cities like the City are political subdivisions of the State of 

Alaska, and they lack broad home rule powers. The powers of a second class city 

are limited to those granted by the Alaska legislature.104 Although a second class 

city may enter into contracts with other governmental entities to perform city 

services under AS 29.35.010(13), that statutory grant cannot be read to authorize a 

city to merge or consolidate with a tribe.105  

 The idea that a city and a tribe can be treated as having in effect become one 

body is unprecedented, either in Alaska or outside the state. Plaintiffs are unaware 

                                                 
103  See Trapp v. State, Office of Public Advocacy, 112 P.3d 668, 

674 (Alaska 2005) (applying the maxim of statutory construction, expressio unis 
est exclusio alterius). 

104  AS 29.04, .10, & .35.  

105  See 1 LOCAL GOVERNMENT LAW § 6:4, which states: 
 
Most of the decisions sustaining interlocal agreements are 
based on affirmative statutory authorization to use that 
means of carrying out authorized functions 
 
. . . . It can be argued that the framework of relationships 
between and among local governments in a state are matters 
of general state concern for which reason enabling authority 
in state law should be effective . . .  
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of any court case anywhere that has even discussed this possibility. A city is a 

political subdivision of the State of Alaska, which is in turn a sovereign entity 

governed by its constitution. A tribe is a separate sovereign entity, governed by its 

own constitution, if one exists. Although corporations and other business entities 

may merge de facto, governmental entities like cities and tribes cannot. 

If the trial court’s ruling is allowed to stand, and if this Court were to agree 

that the City and NVK somehow merged or became one functional entity, tribes in 

Alaska might rely on that ruling to claim that under similar agreements with cities 

they acquire tribal territorial jurisdiction within the cities’ political boundaries. 

That could significantly expand tribal powers in Alaska.106 Such a result should not 

follow as an unintended and incidental consequence of the trial court’s ruling on 

the application of the non-delegable duty rule here, but should instead be the result 

of litigation carefully focused on that important issue alone.  

C. The City Retained Responsibility For Its Functions Under the 
MOA, So That the City Could Continue to Receive Grants 

 
The trial court indicated that it viewed the Quinhagak community as 

intending that the village be governed primarily by NVK applying tribal law, 

                                                 

106 See Alaska v. Native Village of Venetie Tribal Government, 522 U.S. 
520 (1998); John v. Baker, 982 P.2d 738 (Alaska 1999); and State of Alaska v. 
Native Village of Tanana, 249 P.3d 734 (Alaska 2011).  
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effectively allowing the City to cease operations.107 This, however, misses a 

primary purpose of the MOA, which is to allow the City to continue in operation to 

receive grants. That is why the MOA expressly stated that it “does not ‘dissolve’ 

the City.”108 The MOA provided that “[t]he City of Quinhagak shall continue to 

function as a body under the MOA.”109 The City continued to receive Municipal 

Assistance and Revenue Sharing Funds from the State.110 The MOA provided that 

“[f]or City grants, the City remains the legal grantee of record and is ultimately 

responsible for all performance and proper use of funds.”111  

DCRA advises cities and tribes considering entering into memoranda of 

agreement that the cities will remain ultimately responsible when they contract for 

the tribes to perform the cities’ governmental functions. DCRA wrote the 

following in its advisory to cities and tribes: 

If one of the parties transfers responsibilities for 
administering its services, does that mean decision-making 
powers and assets are transferred also? 
 

                                                 
107  ER 6; ER126. 

108  ER 113, ¶ 1 (emphasis and internal quotes in original).  

109  ER 114, ¶ 3.A. 

110  Id. ¶ 3.A.3). 

111  Id. ¶ 3.A.5) (emphasis added).  
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No. As an example, if a municipality enters into an 
agreement to combine all services and programs under 
one administrative entity, the municipal government is still 
responsible for decisions made regarding its resources 
and programs. The municipality continues to own 
municipal assets such a buildings, land, and equipment, 
and is still responsible for oversight of public funds 
received in the name of the municipality. 
 
 The contractual agreement is merely an agreement to 
contract for certain services. The municipality must still 
perform all duties and functions required under the 
law.[112] 
 

As noted above, City revenues for the fiscal year that Plaintiffs were injured 

included $47,978 under the PILT program. 113 A condition of eligibility for 

payment to the City under this program was adoption and codification of City 

ordinances.114 Additionally, state law requires that state grants to municipalities 

must be “for the use of the general public.”115 Tribal criminal ordinances, which 

can apply only against tribal members, would not qualify under that standard. 

                                                 
112  ER 68 (emphasis added). 

113   ER 168. 31 U.S.C. §§ 6901-6902, AS 44.33.020, and 3 AAC 152.010 
– 900. 

114  3 AAC 152.100(3)(C) provides, in pertinent part: “To be eligible to 
receive a distribution under the payment in lieu of taxes for cities in the 
unorganized borough program, a city must . . . submit a resolution to the 
department that requests the distribution and verifies that . . . local ordinances 
adopted by the city have been codified in accordance with AS 29.25.050.” 

115  AS 37.05.315(a). 
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These grants would be jeopardized if this Court were to affirm the trial court’s 

ruling that the City and its ordinances functionally ceased to exist.  

IV. Abrogation of the Nondelegable Duty Rule Is Not Justified by the 
Nature of the City Ordinance Being Enforced 

 
The trial court indicated that it changed its ruling, deciding that the 

nondelegable duty rule did not apply to the City, in part because of the nature of 

the duty delegated by the City.116 The trial court held that matters relating to 

curfew cannot be seen as so important that they cannot be delegated by the City.117 

The trial court is mistaken as to the importance of curfew ordinances in Alaska.  

In Treacy v. Municipality of Anchorage, decided in 2004, the Alaska 

Supreme Court upheld a curfew ordinance in Anchorage in the face of a 

constitutional challenge.118 There, the court agreed with the Ninth Circuit Court of 

Appeals that a juvenile curfew serves a “compelling interest” justifying greater 

restrictions on minors than on adults.119 The Alaska Supreme Court then wrote: 

The principal objectives of the curfew ordinance were to 
protect minors from crime and to curb juvenile crime.  

                                                 
116  ER 9. 

117  ER 6. 

118  91 P.3d 252 (Alaska 2004).    

119  Id. at 265, quoting Nunez by Nunez v. City of San Diego, 114 F.3d 
935, 945 (9th Cir. 1997). 
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The government has a compelling interest in each of 
these objectives.[120] 
 

Curfews are also vital in rural Alaska to reduce the exposure of minors to 

alcohol or drugs, reducing the risk of suicide. It is simply not true that juvenile 

curfew is relatively unimportant to rural communities in Alaska. Enforcement of 

curfew is a vital governmental function that cannot be delegated without retaining 

liability for negligent enforcement.  

  In its request for additional briefing, the trial court noted that NVK’s 

curfew ordinance was prominently posted in the tribal police office while the City 

ordinance was unseen.121 However, the inference that only the NVK ordinance was 

important to the community is contradicted by the evidence cited by Plaintiffs and 

relied on by the trial court in its order denying the City’s second motion for 

summary judgment.122 These included the following: (1) the declaration of 

Johnson; (2) the affidavit of Thomas Brown, who was the NVK Chief of Police 

and Johnson’s supervisor at the time of the accident; (3) the deposition testimony 

                                                 
120  91 P.3d at 266. 

121  ER 13. 

122  ER 15.  This order was not reconsidered by the trial court and is not         
on appeal here. 
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of M.J.; and (4) the fact that the NVK curfew ordinance did not state that it 

superseded the City’s curfew ordinance. Under the applicable standard of review, 

all reasonable inferences must be drawn in favor of Plaintiffs, and the trial court 

was required to accept this evidence as true. 

Further, Johnson could not have been enforcing NVK’s curfew ordinance 

against J.P. Although J.P. is an Alaska Native, she was and is not enrolled as a 

tribal member of NVK. In Duro v. Reina, decided in 1990, the United State 

Supreme Court held that tribes lack criminal jurisdiction over non-member 

Indians.123 Congress responded the next year by enacting the Indian Civil Rights 

Act.124 There, Congress authorized tribes to exercise criminal jurisdiction over 

non-member Indians, provided that they were in “Indian country.”125 Since 

Quinhagak is not in “Indian country,”126 Duro still bars NVK from exercising 

criminal jurisdiction over non-member Natives like J.P. 

                                                 
123  495 U.S. 676 (1990). 

124  25 U.S.C. §§ 1301 et seq.  

125  25 U.S.C. §§ 1301(1)&(4). 

126  Alaska v. Native Village of Venetie Tribal Government, supra. 
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V. Abrogation of the Nondelegable Duty Rule Is Not Justified on 
Grounds that the City Is An “Innocent Party” 

 
The trial court stated that it believed it would be unfair to apply the 

nondelegable duty rule against the City, which the court viewed as an “innocent 

party” in this case.127 That view overlooks the provisions and purpose of the MOA.   

As noted above, DCRA has advised cities that they retain responsibility for 

governmental functions contracted to tribes under agreements like the MOA. This 

allows the cities to continue to receive state and federal grants. Accordingly, under 

the MOA, NVK agreed to purchase liability insurance to protect both itself and the 

City from suit, including specifically for law enforcement liability.128 That 

insurance was in place at the time of Plaintiffs’ injuries, both insuring Plaintiffs’ 

claims against the City and paying for the City’s defense in this case.129 This 

coverage for the City specifically applied “if the act or service arises as the result 

                                                 
127  ER 9.  

128  ER 113 ¶ 4.J.  

129  ER 77. Evidence of this insurance is admissible, not to prove 
negligence, but to prove that the City considered itself potentially liable for harm 
caused by tribal police officers enforcing City ordinances. Federal Evidence Rule 
411 states that evidence that a person was insured against liability is admissible 
when offered for a purpose other than proving the person acted negligently, “such 
as proof of agency, ownership, or control.”  
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of a mutual law enforcement assistance agreement or contract between political 

subdivisions.”130 The insurance policy specifically stated that it “applies separately 

to each ‘insured’ against whom claim is made or suit is brought, except with 

respect to the limits of the Company’s liability.”131 

Under these circumstances, it would hardly be unfair to hold the City 

responsible for the injuries to Plaintiffs. The City was told by DCRA it retained 

ultimate responsibility for City functions delegated to NVK, the MOA so provided, 

and the City had contracted for insurance for that very purpose. The City cannot be 

viewed as an innocent party, being unfairly targeted for liability for the negligent 

performance of the City’s law enforcement functions.  

Instead, it is the Plaintiffs who are the innocent parties here.  First, they were 

harmed by Johnson, who was enforcing a City curfew.  Then, they were harmed by 

the City, which has refused to acknowledge its liability for Johnson’s actions.   

VI. The Trial Court Was Mistaken in Its Understanding of the Underlying 
Facts 

 
In its request for additional briefing, the trial court listed a number of 

considerations that made it inclined to rule that the City can delegate enforcement 

of its curfew to NVK without retaining liability under the nondelegable duty 

                                                 
130  Id., Section I – Coverage, ¶2.e., at 4. ER 80. 

131  Id., Section IV – Definitions, ¶ 3, at 8. ER 84. 
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rule.132 None of these justify that ruling. The trial court was mistaken in its belief 

that there was a tribal curfew since 1948.133 That was instead the date of adoption 

of NVK’s constitution and bylaws.134 The first curfew in the community was 

adopted by the City in 1983.135 The first curfew adopted by NVK was in 1996, and 

it did not state that it superseded the City’s curfew.136 

The trial court was also mistaken when it stated that tribal courts replaced 

municipal or city courts.137 There are no municipal or city courts in Alaska. 

Although there is no longer a state magistrate in Quinhagak,138 City ordinances are 

still on the books and are being enforced by NVK under the express terms of the 

MOA. If that were not the case, the City would be in jeopardy of losing its state 

and federal grants. If judicial action is necessary to enforce the City’s ordinances, 

and if the NVK tribal court refuses to do so, they can be enforced by the state 

                                                 
132  ER 5. 

133 ER 12-13.  

134 ER 101 § 1.  

135 ER 154.  

136 ER 132.  

137 ER 12.  

138 Id.  
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courts. However, the City’s curfew ordinance, which requires only community 

service for its violation,139 is likely enforced voluntarily without the need for tribal 

or state court involvement.140 

VII. Conclusion 

For the above reasons, the Ninth Circuit Court of Appeals should reverse the 

trial court’s order dismissing the Plaintiffs’ claims against the City.  

                                                 
139 ER 154.  

140  The trial court indicated that its order granting summary judgment 
was based in part on the City’s brief, filed in response to the court’s request for 
additional briefing (ER 6). Rather than include the City’s brief in Plaintiffs’ 
excerpt of record on appeal, Plaintiffs will respond to the City’s arguments in its 
appellee’s brief before this Court.  Federal Rules of Appellate Procedure, Ninth 
Circuit Rule 30-1.5. 
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