
 

 

UNITED STATES DISTRICT COURT FOR THE 

NORTHERN DISTRICT OF NEW YORK 

________________________________________________  

STATE OF NEW YORK; ANDREW M. CUOMO, 

in his capacity as Governor of the State of New York; 

ERIC T. SCHNEIDERMAN, in his capacity as Attorney 

General of the State of New York; MADISON 

COUNTY, NEW YORK; and ONEIDA COUNTY, 

NEW YORK,   

                   CIVIL ACTION NO. 

    Plaintiffs,              6:08-cv-00644-LEK-DEP 

         

   v.      

         

S. M. R. JEWEL, Secretary, United States 

Department of the Interior; LAURA DAVIS, 

Associate Deputy Secretary of the Interior; 

the Deputy Secretary of the  

Interior; FRANKLIN KEEL, Eastern Regional Director, 

Bureau of Indian Affairs, UNITED STATES 

DEPARTMENT OF THE INTERIOR, BUREAU 

OF INDIAN AFFAIRS; UNITED STATES  

DEPARTMENT OF THE INTERIOR; UNITED 

STATES OF AMERICA, DAN M. TANGHERLINI, 

Administrator, General Services Administration; and 

UNITED STATES GENERAL SERVICES  

ADMINISTRATION,        

         

    Defendants.  

________________________________________________  

      

 

 

UNITED STATES’ RESPONSE  

TO CAYUGA NATION’S MOTION TO INTERVENE
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I. INTRODUCTION 

 Defendants S. M. R. Jewel, Secretary, United States Department of the Interior 

(“Secretary”)
1
; Deputy Secretary of the Interior; Laura Davis, Associate Deputy Secretary of the 

Interior; Franklin Keel, Eastern Regional Director, Bureau of Indian Affairs; United States 

Department of the Interior (“Department” or “DOI”), Bureau of Indian Affairs (“BIA”);  Dan M. 

Tangherlini, Administrator, United States General Services Administration; United States 

General Services Administration; and the United States (collectively, the “United States” or 

“Federal Defendants”), by undersigned counsel, submit this Response to the Cayuga Nation’s 

(“Cayuga’s”) Motion to Intervene.   The Cayuga motion is technically deficient in that it omits a 

pleading setting forth either a claim or defense.  Instead, Cayuga offers objections to a proposed 

stipulation and settlement agreement that is not before the Court yet.  The United States is not a 

party to the settlement agreement, and is therefore not bound by any of its terms.   Although 

Cayuga argues that the proposed settlement agreement compromises the United States’ trust 

responsibility to it, the agreement does not direct the United States to take any actions that would 

be contrary to any of its obligations to Cayuga.  Cayuga premises its proposed intervention on a 

threatened impairment of its “interest” in its trust relationship with the United States, but that 

interest is not threatened and provides no basis to sustain intervention of right.  The United States 

takes no position on the other arguments raised in the Cayuga motion. 

II. BACKGROUND  

This case concerns challenges to DOI’s decision to accept 13,003.89 acres in trust for the  

                                                           
1
 Pursuant to Federal Rule of Civil Procedure 25(d), Sally Jewel replaces Ken Salazar as 

Secretary of the Interior and Dan M. Tangherlini replaces Martha N. Johnson as Administrator, 

United States General Services Administration; David Hayes is no longer Deputy Secretary of 

the Interior, but a new Deputy Secretary has not yet been appointed. 
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Oneida Indian Nation of New York (“Oneidas”).  Cayuga
2
 now seeks intervention based on the 

announcement of a proposed settlement of this land-to-trust litigation.  Cayuga Mem. at 2 (Dkt. 

No. 280-2).  This settlement agreement, negotiated by the State of New York, the Counties of 

Madison and Oneida, and the Oneidas, resolves a host of issues that have placed the Oneidas at 

odds with the Counties and the State over the years, including land and tax disputes.  See Dkt. 

No. 280-4 (“Settlement Agreement by the Oneida Nation, the State of New York, the County of 

Madison & the County of Oneida”) (hereafter “Settlement Agreement” or “Agreement”).  

Although the Agreement would be incorporated in a stipulation dismissing the present action, the 

United States is not a party to the Agreement, did not participate in the negotiation of its terms, 

and has no obligations under it.   

 Cayuga contends that Section IV.A  of the Agreement violates its legal rights.  Cayuga 

Mem. at 3.  That provision memorializes the agreement of New York, the Counties, and the 

Oneidas that the Oneidas will have gaming exclusivity in a ten-county area that includes Cayuga 

County, one of the two counties in which the Cayuga Reservation lies.  Accordingly, Cayuga has 

moved for intervention in order to object to the proposed Settlement Agreement when it is 

presented to the Court.  Although seeking party status, Cayuga declines to characterize itself as 

                                                           
2
 The Cayuga Nation is in the midst of a leadership dispute involving the group of individuals led 

by Clint Halftown (which filed the present motion) and another group (the Cayuga Nation Unity 

Council).  In August 2011, the Director of the Bureau of Indian Affairs Eastern Regional Office 

issued a written decision in which he determined that the Unity Council is the current legitimate 

leadership of the Cayuga Nation.  See Attachment 1 to Miskinis Decl.  That decision was 

appealed to the Interior Board of Indian Affairs (“IBIA”) by the group led by Clint Halftown.  

Briefing on the appeal concluded in 2012 and an IBIA decision is pending.  The Department’s 

appeal regulations provide that a decision does not have effect during the pendency of an appeal 

to the IBIA.  25 C.F.R. § 2.6.  Accordingly, the Department continues to conduct relations with 

the group led by Halftown, and the United States takes no position on the Cayuga Nation 

intergovernmental dispute for the purposes of this motion. 
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either a plaintiff or defendant or to provide the pleading required by Federal Rule of Civil 

Procedure 24(c). 

III.  APPLICABLE STANDARD OF REVIEW 

Cayuga seeks either intervention of right or permissive intervention under Federal Rule of 

Civil Procedure 24.  Intervention of right “requires that the proposed intervenor ‘(1) file a timely 

motion; (2) show an interest in the litigation; (3) show that its interest may be impaired by the 

disposition of the action; and (4) show that its interest is not adequately protected by the parties 

to the action.’” D’Amato v. Deutsche Bank, 236 F.3d 78, 84 (2d Cir. 2001) (quoting Catanzano 

v. Wing, 103 F.3d 223, 232 (2d Cir. 1996)).  A court should deny intervention of right if any of 

these requirements is unmet.  Id.  

 With regard to Cayuga’s application for permissive intervention, Cayuga must 

demonstrate that it “has a claim or defense that shares with the main action a common question 

of law or fact.”  Fed. R. Civ. P. 24(b)(1)(B).  In such case, the district court enjoys broad 

discretion in determining whether to allow permissive intervention.  H.L. Hayden Co. of New 

York v. Siemens Medical Systems, Inc., 797 F.2d 85, 89 (2d Cir. 1986). 

IV.  SUMMARY OF ARGUMENT 

Cayuga’s motion does not comply with Rule 24’s requirement that a motion to intervene be 

accompanied by a pleading, a deficiency that, in itself, provides this Court grounds to deny 

intervention.  As one of its bases for justifying intervention of right, Cayuga argues that the 

United States, by allowing the Agreement to be incorporated by reference in a proposed 

stipulation to dismiss this case, will compromise its trust responsibilities to the Cayuga Nation.  

The United States is not a party to the Agreement and therefore not obliged to do anything under 

it.  Regardless of Cayuga’s concerns about the Agreement, the United States will continue to 
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fulfill all of its statutory and other obligations to the Cayuga Nation.  Accordingly, Cayuga’s 

concerns about the federal trust responsibility provide no basis for intervention of right.  The 

remainder of Cayuga’s arguments concern the Agreement itself, about which the United States 

takes no position. 

V. ARGUMENT 

A.  Cayuga’s Motion is Technically Deficient 

Whether a party seeks intervention of right pursuant to Rule 24(a) or seeks permissive 

intervention pursuant to Rule 24(b), Rule 24 requires that any motion for intervention “be 

accompanied by a pleading that sets out the claim or defense for which intervention is sought.”  

Fed. R. Civ. P. 24(c).  This requirement ensures that “all parties understand the position, claims 

and nature of the relief sought by the prospective intervenors.”  Hispanic Soc. of New York City 

Police Dep’t Inc. v. New York City Police Dep’t, 806 F.2d 1147, 1154 (2d Cir. 1986) (quoting 

Sanders v. John Nuveen & Co., 463 F.2d 1075, 1082 (7th Cir. 1972)).  Cayuga fails to satisfy the 

requirement of pleading a claim or defense to the merits of the case, providing only objections to 

a proposed settlement.  The Second Circuit has made clear this will not suffice: “The fact that 

appellants were permitted to object to the settlement in the district court does not make them 

parties, or enable them to appeal from the approval of the settlement.”  Id. at 1153.  Failure to 

comply with Rule 24(c) warrants denial of the motion to intervene in and of itself.  See 

Abramson v. Pennwood Inv. Corp., 392 F.2d 759, 760 (2d Cir. 1968) (affirming district court 

denial of motion to intervene because the “motion was not accompanied by a pleading as 

required by Rule 24(c) of the Federal Rules of Civil Procedure.”).  See also Providence Baptist 

Church v. Hillandale Comm. Ltd., 425 F.3d 309, 314 (6th Cir. 2005) (noting that the Second 
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Circuit, along with the First and Seventh Circuits, takes a strict approach to compliance with 

Rule 24 (c)). 

While several district courts within the Second Circuit have permitted intervention in 

spite of a failure to comply with Rule 24(c), in so doing, these courts emphasized that the 

moving papers of the proposed intervenor sufficiently put the other parties on notice of what 

actual claims the proposed intervenor intended to assert.  See In re Tribune Co. Fraudulent 

Conveyance Litigation, --- F.R.D. ---, 2013 WL 1960592 at *2 (S.D.N.Y. May 14, 2013) (noting 

movants “seek only to adopt the claims in the complaint filed [by plaintiff]”); Werbungs Und 

Commerz Union Austalt v. Collectors’ Guild, Ltd., 782 F. Supp. 870, 874 (S.D.N.Y. 1991) 

(movants adopted party Answer and “submitted affidavits and briefs which set forth sufficient 

facts and allegations to give all parties notice of its claims”).
3
  Here, however, it is unclear what 

kinds of claims or defenses Cayuga will assert upon intervention.  In fact, it is impossible to tell 

at this juncture whether Cayuga is intervening as a plaintiff or a defendant, making its motion, as 

one court noted when faced with a corresponding situation, “fundamentally illogical because the 

purpose of intervention under Rule 24 is for the intervenor to come in as a party in its own right.”  

Tummino v. Hamburg, 2013 WL 3005554 at *2 (E.D.N.Y. April 05, 2013) (internal quotations 

and citations omitted).    

Cayuga offers only objections to a settlement that is not yet before the Court, which “is 

not a pleading because the only filing properly characterized as a ‘pleading’ is a complaint or an 

answer.”  Id.  Should Cayuga be granted intervention and succeed in blocking the efforts of the 

                                                           
3
 In re Tribune noted the Second Circuit has not revisited Rule 24(c) since Abramson, but stated 

that “the bulk of circuit courts have taken a lenient approach to the requirements of Rule 24(c ) 

which aligns with more recent Second Circuit decisions.”  2013 WL 1960592 at *2 n. 3 (internal 

quotations and citations omitted). 
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present parties to settle the case, it is unclear what role Cayuga expects to play in the litigation 

going forward (beyond ensuring that all parties continue to litigate).  Indeed, Cayuga has no legal 

interest whatsoever in the State and Counties’ challenge to the United States’ decision to acquire 

land in trust for the Oneidas.  The parties, and the Court, therefore, do not have an adequate basis 

to assess whether and to what extent the existing parties will suffer prejudice if the Cayuga’s 

motion is granted.   Moreover, because permissive intervention requires a showing that a 

proposed-intervenor has “a claim or defense that shares with the main action a common question 

of law or fact,” Fed. R. Civ. P. 24(b)(1)(B), Cayuga’s failure to submit a pleading makes it 

impossible to conclude that permissive intervention is warranted.   

Accordingly, the motion for intervention should be denied for failure to comply with 

Rule 24. 

B.      The United States Does Not Violate its Trust Responsibility by Signing a 

Stipulation to Dismiss this Case 

An applicant for intervention of right must claim an interest “relating to the property or  

transaction that is the subject of the action” that is “direct, substantial, and legally protectable.”  

Bridgeport Guardians, Inc. v. Delmonte, 602 F.3d 469, 473 (2d Cir. 2010) (internal quotations 

and citations omitted).  To meet this requirement, Cayuga argues in part that if the United States 

signs a stipulation to dismiss the present case, that will constitute an “endors[ment]” of the 

settlement agreement in violation of the United States’ fiduciary obligations to the Cayuga 

Nation.  Cayuga Mem. at 7.  This assertion is unfounded for a number of reasons. 

 First, the United States signature on a proposed stipulation for dismissal of this challenge 

to a DOI land-into-trust decision does not mean that the United States endorses the Settlement 

Agreement to which it is not a party.  The United States endorses settlement of the present case 

on terms that are mutually agreeable to the other parties and which do not implicate the United 
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States.  Specifically, the Agreement was negotiated without consultation or participation by the 

United States, and does not require any commitments, actions, or approvals from or by the 

United States.  Nor is it enforceable against the United States.  For example, the Agreement sets 

forth the agreement of the parties that the Oneidas may hold land in trust but also places a cap on 

how much land the Nation may have held in trust by the United States.  Settlement Agreement § 

VI.B.  However, the United States is not obligated by the Agreement (nor could it be) to accept 

any land in trust for the benefit of the Oneidas.  The Oneidas will have to utilize the same land-

to-trust process used by all other tribes, and DOI will evaluate any such application under the 

standards of the relevant federal laws and regulations.  Moreover, should the Oneidas request the 

United States to place an amount of land in trust that exceeds the Agreement cap, nothing in the 

Agreement could constrain the United States from considering such a request.  The Secretary’s 

treatment of such an application would be guided by federal laws and regulations, not by any 

agreement between third parties, regardless of whether the Secretary becomes a signatory to a 

proposed stipulation to dismiss this case.  Nothing in the Agreement would give the signatories 

to the Agreement a right to invoke this Court’s jurisdiction to enjoin the United States from 

taking actions that might be deemed to breach the Agreement.   

 Second, the Agreement does not implicate any federal trust responsibility to Cayuga.  As 

the Supreme Court has noted, the “general trust relationship between the United States and the 

Indian people” is given concrete form and structure through the federal laws which express 

Congressional policy towards Indians.  United States v. Jicarilla Apache Nation, 131 S. Ct. 2313, 

2324 (2011) (internal quotations omitted) (“Congress has expressed this policy in a series of 

statutes that have defined and redefined the trust relationship between the United States and the 

Indian tribes.”).  Thus, when invoking the federal trust responsibility to Indians, one should look 
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to “the applicable statutes and regulations [to] ‘establish the fiduciary relationship and define the 

contours of the United States’ fiduciary responsibilities.’”  Id. at 2325 (quoting United States v. 

Mitchell, 463 U.S. 206, 224 (1983)). 

 As discussed above, nothing in the Agreement prevents – or could prevent – the United 

States from carrying out its obligations under federal law.  Should Cayuga ever apply to have 

land taken in trust in Cayuga County for the purpose of engaging in Class III gaming pursuant to 

the Indian Gaming Regulatory Act (“IGRA”), nothing in the Agreement affects the Secretary’s 

discretion to approve that application if it otherwise comports with applicable federal laws and 

regulations.
4
   If Cayuga ever presents a gaming ordinance or resolution for Class III gaming in 

Cayuga County to the Chairman of the National Indian Gaming Commission pursuant to 25 

U.S.C. § 2710(d)(2)(A), nothing in the Agreement will prevent the Chairman from approving it.  

And, if Cayuga ever presents the Secretary with a gaming compact for gaming in Cayuga 

County, the Secretary will review and determine whether to approve it pursuant to IGRA.  25 

U.S.C. § 2710(d)(8). 

 Cayuga’s real concern, apparently, is that the Agreement will cause New York to refuse 

to negotiate a gaming compact in good faith with the Cayuga Nation, as required by IGRA.  25 

U.S.C. § 2710(d)(3)(A).  The United States is not now in a position to ascertain how the State 

plans to meet its obligations under IGRA and the Agreement.  The United States cannot control 

the action of third parties that are also subject to federal law.  The State actively negotiated the 

                                                           
4
 Cayuga represents that it has an application currently pending to have land placed in trust in 

Cayuga County.  While Interior is aware of Cayuga’s application, that application is not for the 

purpose of Class III gaming.  See Attachment 2 to Miskinis Decl. (Cayuga Fee-to-Trust 

Application). 
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present Agreement without participation by the United States, and presumably understands that 

the Agreement does not waive its obligations under federal law.   

 If the State declines to negotiate a compact, or negotiates in bad faith, IGRA provides 

Cayuga a cause of action against the State.  25 U.S.C. § 2710(d)(7)(A)(i).  And if the State 

invokes its Eleventh Amendment immunity to suit to dismiss such litigation, DOI regulations 

would likely provide Cayuga with a separate administrative remedy.  25 C.F.R. Part 291 

(prescribing method for tribes to establish Class III gaming procedures where a State refuses to 

enter compact negotiations or to negotiate in good faith, and uses Eleventh Amendment 

sovereign immunity to dismiss any action brought under IGRA).   

Finally, the general federal trust responsibility to Cayuga cannot be construed as 

requiring the United States to object to plaintiffs’ agreement to voluntarily dismiss their claims 

against the United States in a case challenging an administrative action to benefit another 

federally recognized tribe, the Oneidas -- especially where the price of resisting such dismissal 

would be to put at risk a global settlement of the long-standing disputes between the Oneidas and 

their neighbors, the Counties and the State.  Because the United States’ general federal trust 

responsibilities to Cayuga are not concretely implicated here, they provide no basis for holding 

that Cayuga has an interest in this litigation warranting intervention of right. 

VI.  CONCLUSION 

 For the reasons stated above, the motion should be denied.   
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DATED:  July 23, 2013 

Respectfully submitted, 

 

      ROBERT G. DREHER 

      Acting Assistant Attorney General 

Environment and Natural Resources Division 

 

                             \s\ 

      STEVEN MISKINIS (105769) 

      Indian Resources Section 

      Environment and Natural Resources Division 

      United States Department of Justice   

      P.O. Box 7611 

      Ben Franklin Station 

      Washington, D.C. 20044-7611 

      (202) 305-0262 

      FAX (202) 305-0271 

      steven.miskinis@usdoj.gov 

 

      Attorney for the United States 

 

 

      Of Counsel 

 

      Adrienne Gaziano 

      Attorney/Advisor 

      Office of the Solicitor 

      United States Department of the Interior 
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