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PRELIMINARY STATEMENT 
 

This Joint Memorandum of Law is respectfully submitted on behalf of all non-intervenor 

defendants: (A) as a supplement to and in further support of the previously filed motion on behalf of 

defendants State of New York, the Governor, the Commissioner of the Department of Transportation 

and its Commissioner (the "State defendants") to dismiss the First Amended Complaint (Dkt. No. 

228) for failure to state a cause of action and for lack of subject matter jurisdiction pursuant to 

F.R.C.P. 12(b)(6) and 12(b)(1) (see, Dkt. No. 232), and;  (B) in support of the presently filed motion 

to dismiss the First Amended Complaint for failure to state a cause of action pursuant to F.R.C.P. 

12(b)(6) on behalf of the two counties, five towns and one village named as defendants herein ("the 

County-Municipal defendants"). As set forth more thoroughly below, all of the non-intervenor 

defendants1 are entitled to immediate dismissal of all plaintiff's claims.  

STATEMENT OF FACTS 

The facts relevant to the Eleventh Amendment as a basis for dismissal and the procedural 

history of this matter were previously set forth in the State defendants' initial motion papers (see, 

Dkt. No. 232-2).  Since the filing of that motion, the action has been the subject of various stays, 

which expired on November 16, 2011.  Because dismissal is required on the face of the operative 

pleading, the defendants do not offer a lengthy statement of facts here, but instead simply refer to 

such facts (as alleged in the First Amended Complaint) as necessary in the context of the defendants' 

legal arguments, below. 

 
                                                 
1 For purposes of these motions, the State defendants and County-Municipal defendants take no position with respect to 
plaintiff's claims against defendant-intervenor Oneida Indian Nation of New York ("OIN") nor OIN's motion to dismiss 
(Dkt. Nos.  231, 285).  Plaintiff's papers in opposition (Dkt. No. 288) to the OIN's motion to dismiss acknowledge that 
the tribe-vs-tribe issues are separate and distinct from those between the plaintiff and the State and County/Municipal 
defendants and plaintiff has reserved the right to separately respond to these motions by the non-intervenor defendants. 
Dkt. No. 288, Fn. 3.  
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STANDARD OF REVIEW 

A complaint is subject to dismissal for failure "to state a claim upon which relief can be 

granted."  Fed.R.Civ.P. 12(b)(6).  When considering a motion to dismiss pursuant to Rule 12(b)(6), a 

district court must accept the allegations made by the non-moving party as true and "draw all 

inferences in the light most favorable" to the non-moving party.  In re NYSE Specialists Sec, Litig., 

503 F.3d 89, 95 (2d Cir. 2007).  Legal conclusions, however, are not afforded the same presumption 

of truthfulness. Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949 (2009) ("[T]he tenet that a court must accept 

as true all of the allegations contained in a complaint is inapplicable to legal conclusions.").  To 

survive a motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6), "a complaint must 

contain sufficient factual matter, accepted as true, to 'state a claim to relief that is plausible on its 

face.'"  Id., quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007). 

Under these standards, the First Amended Complaint in this matter does not pass muster.  

POINT I 

THE ELEVENTH AMENDMENT BARS PLAINTIFF'S SUIT 
AGAINST THE STATE DEFENDANTS 

 
The State defendants previously and thoroughly briefed their entitlement to dismissal of the 

First Amended Complaint on grounds of Eleventh Amendment immunity (see, Dkt. No. 232-2 at pp. 

3-10), including how the potential exception for prospective injunctive relief against State officials 

under the doctrine of Ex parte Young has no application here and cannot save plaintiff's claims (id., 

at 11-17).  Cases decided by the Second Circuit since the State defendants' motion to dismiss was 

filed confirm that the State defendants are correct on both points in this regard.  Accordingly, the 

First Amended Complaint should be dismissed as against the State defendants on grounds of 

Eleventh Amendment immunity.   
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First, the Second Circuit has recently reaffirmed that, under the Eleventh Amendment, the 

State of New York is immune from land claim suits by Indian tribes unless the United States has 

intervened and sought the exact same relief as sought by the tribal plaintiff.  Oneida Indian Nation of 

New York v. County of Oneida, 617 F.3d 114, 131-32 (2d Cir. 2010), cert. denied, __S.Ct.__, 2011 

WL 1871013(U.S.), 2011 WL 1933740(U.S.)2 (Oct. 17, 2011) ("Oneida" - dismissing the OIN's 

land claim). The court in Oneida again emphasized that "the State of New York retains its Eleventh 

Amendment immunity to the extent that the [plaintiff Indian tribes] raise claims or issues that are not 

identical to those made by the United States." Id., at 132 (emphasis in original), quoting, Seneca 

Nation of Indians v. New York, 178 F.3d 95, 96 (2d Cir. 1999) (per curiam), aff'g, 26 F. Supp. 2d 

555 (W.D.N.Y. 1998), cert. denied, 528 U.S. 1073 (2000).   

Therefore, since the United States has not intervened in this decades-old lawsuit to assert 

claims identical to those raised by the plaintiff tribe (see, e.g., Dkt. Nos. 180, 186, 213 - reflecting 

lack of intervention by United States despite requests for same by plaintiff), the State defendants are 

entitled to dismissal of the First Amended Complaint on grounds of Eleventh Amendment immunity.  

Second, the Second Circuit has also unequivocally confirmed, as was argued in the State 

defendants' initial brief (see, Dkt. No. 232-2 at pp. 11-17), that under the Supreme Court's decision 

in State of Idaho v. Coeur d'Alene Tribe of Idaho, 521 U.S. 261 (1997), the Ex parte Young 

exception to the Eleventh Amendment bar (generally allowing prospective injunctive relief against 

state officials allegedly acting in violation of federal law) is not applicable in this case. See, Western 

Mohegan Tribe and Nation v. Orange County, 395 F.3d 18 (2d Cir. 2004).  

In Western Mohegan, the plaintiff Indian tribe sued the State of New York and its Governor 

                                                 
2 In accordance with Local Rule 7.1(a)(1), copies of any unreported decisions cited in this Memorandum of Law are 
attached hereto in an Appendix.   
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alleging (as plaintiff does here) that the defendants were wrongfully in possession of land in 

violation of federal common law and various federal statutes. 395 F.3d at 19.  In affirming the 

District Court's dismissal of the complaint pursuant to FRCP 12(b)(1) and 12(b)(6) on grounds of 

sovereign immunity, the Second Circuit expressly rejected the plaintiff tribe's assertion (as it is 

anticipated plaintiff may assert here) that the suit could be maintained against the Governor in his 

official capacity pursuant to the exception to Eleventh Amendment immunity developed in Ex parte 

Young. Id., at 20-21.  Indeed, the court in Western Mohegan specifically declined the plaintiff tribe's 

invitation to read its claims seeking "Indian title" as being "more limited," and therefore less 

offensive to state sovereignty interests, than the "quiet title" claims in Coeur d'Alene. Id., at 22.  

The Second Circuit explained that: "[w]hile in other contests, we have declined to extend 

Coeur d'Alene's holding, … we have not had occasion to consider a case raising the core issues of 

land, state regulatory authority, and sovereignty expressly examined by the Coeur d'Alene Court. We 

believe this to be such a case." Id., at 23 (internal citations omitted).  The court opined that 

regardless of how the tribe's claim and the declaratory relief sought in Western Mohegan were 

phrased, "the tribe's clam is fundamentally inconsistent with the State of New York's exercise of fee 

title over the contested areas." Id.  Therefore, the Second Circuit concluded that: 

Thus, the relief requested by the Tribe is, as much as that sought in Coeur d'Alene, 
the functional equivalent of quiet the Tribe's claim to title in the New York counties 
named in the complaint….As such, the action is squarely governed by Coeur 
d'Alene, regardless of whether one undertakes the Ex parte Young analysis 
advocated by the majority opinion, or instead adopts the categorical approach 
enunciated in the plurality opinion. 
 

Id. (internal citations omitted).  

Just as in Western Mohegan, so too in this instance are the plaintiff's claims "squarely 

governed" by Coeur d'Alene.  Plaintiff herein asks the Court to, among other things, issue a 
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judgment declaring that it has "Treaty-recognized Indian title to the lands of New Stockbridge" and 

that it possesses "a right of current possession to every portion of the subject lands" and an order 

"restor[ing]…immediate possession of all the subject lands" to the plaintiff. Dkt. No. 228, First 

Amended Complaint, ¶¶ 3-4 of "Wherefore" clause.   

There can be no disputing that such claims are "fully as intrusive" as a retroactive judgment 

for damages would be and are also "fundamentally inconsistent" with the State defendants' 

sovereignty and other interests. Accordingly, under Coeur d'Alene as applied in Western Mohegan,  

the Ex parte Young exception is not applicable in this case and the State defendants are entitled to 

dismissal of the First Amended Complaint based upon Eleventh Amendment immunity. 

Even if not dismissed as against the State defendants on Eleventh Amendment grounds, 

however, the plaintiff's First Amended Complaint cannot withstand these motions since all non-

intervenor defendants have a complete equitable defense to all plaintiff's claims as a matter of law.  
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POINT II 

UNDER THE APPLICABLE AND WELL-SETTLED LAW, 
EQUITABLE DEFENSES OF LACHES, ACQUIESCENCE AND 
IMPOSSIBILITY APPLY TO BAR THE PLAINTIFF'S SUIT AS 

AGAINST ALL NON-INTERVENOR DEFENDANTS 
 

Equitable defenses of laches, acquiescence and impossibility as first articulated by the 

Supreme Court in City of Sherrill v. Oneida Indian Nation of New York, 544 U.S. 197 (2005) 

("Sherrill") and consistently applied by the Second Circuit and its district courts in the context of 

Indian land claim litigation since that time, mandate the dismissal of all claims in the First Amended 

Complaint as against all non-intervenor defendants.  The great weight of authority in this regard 

renders this conclusion inescapable based upon the face of the First Amended Complaint. No 

discovery whatsoever is needed to address this issue and no amount of creative pleading or 

ingenious advocacy can overcome this necessary result.  

A. The Now Well-Settled and Controlling Precedent 

The law applicable to this motion to dismiss an ancient Indian land claim is now well settled.  

In Sherrill, the Oneida Indian Nation of New York ("OIN") claimed that lands that it 

purchased in fee within the bounds of its historic reservation automatically assumed tax-exempt 

"Indian country" status, alleging that a series of treaties between the Oneidas and the State of New 

York, dating back to at least 1846, if not 1795, were legally void. 544 U.S. at 209, 211-212.  The 

Supreme Court ruled in 2005 that the OIN could not reestablish sovereignty over land recently 

purchased on the open market so as to avoid the payment of property taxes on that land.  544 U.S. at 

202-203, 214, 221.  The Court, basing its decision on "standards of federal Indian law and federal 

equity practice" (id. at 214), ruled that the equitable doctrines of laches, acquiescence and 

impossibility barred the claim.  Id. at 217-19.   

Case 3:86-cv-01140-LEK-DEP   Document 290   Filed 12/16/11   Page 8 of 16



7 

Very soon after Sherrill, the Second Circuit in Cayuga Indian Nation of New York v. Pataki, 

413 F.3d 266 (2d. Cir. 2005), cert. denied, 126 S.Ct. 2021, 2022 (2006) ("Cayuga") noted that 

Sherrill "dramatically altered the legal landscape against which we consider [Indian land] claims." 

Cayuga, 413 F.3d at 273.   The Second Circuit in Cayuga held that the same equitable principles 

relied on in Sherrill applied to bar the Cayugas' possessory land claims.  Id. at 268.  The Cayuga 

Court determined that the land claims were barred for the very same reasons that barred the Oneida 

assertion of sovereignty in Sherrill, despite differences in the context in which the Sherrill litigation 

arose.  As the Second Circuit indicated, "the broadness of the Supreme Court's statements indicates 

to us that Sherrill's holding is not narrowly limited to claims identical to that brought by the Oneidas, 

. . . but rather, . . . apply to 'disruptive' Indian land claims more generally."  413 F.3d at 274.  

Moreover, opined the Court, "[w]hile the equitable remedy sought in Sherrill - a reinstatement of 

Tribal sovereignty - is not at issue here, this case involves comparably disruptive claims," which the 

Court reasoned should be treated "like the tribal sovereignty claims in Sherrill."  Id. at 274-75.  

The Second Circuit then determined that the Cayuga's claims "must be dismissed because the 

same considerations that doomed the Oneidas' claim in Sherrill apply with equal force here."  Id. at 

277.  The Court stated that: 

"[G]enerations have passed during which non-Indians have owned and 
developed the area that once composed the Tribe's historic reservation," 
Sherrill, 125 S. Ct. at 1483; "at least since the middle years of the 19th 
century, most of the [Tribe] have resided elsewhere,"  id.; "the longstanding, 
distinctly non-Indian character of the area and its inhabitants," id.; "the 
distance from 1805 to the present day," id. at 1494; "the [Tribe's] long delay 
in seeking equitable relief against New York or its local units," id.; and 
"developments in [the area] spanning several generations." Id.; see also id. 
at 1492-93 ("[This Court has recognized the impracticability of returning to 
Indian control land that generations earlier passed into numerous private 
hands.") (citing Yankton Sioux Tribe v. United States, 272 U.S. 351, 357, 
71 L. Ed. 294, 47 S. Ct. 142, 63 Ct. Cl. 671 (1926) ("It is impossible . . . to 
rescind the cession and restore the Indians to their former rights because the 
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lands have been opened to settlement and large portions of them are now in 
the possession of innumerable innocent purchasers . . . .")). We thus hold 
that the doctrine of laches bars the possessory land claim presented by the 
Cayugas here. 
 

Id. at 277.    

Sherrill and Cayuga therefore hold that possessory Indian land claims, asserted generations 

after the allegedly void transactions upon which they are based, are inherently disruptive of state and 

local governance and the settled expectations of current landowners in the claim area, and are 

subject to dismissal on the pleadings on the basis of laches, acquiescence and impossibility.  This 

has been made abundantly apparent through  subsequent cases by the Second Circuit and the district 

courts.  

In Oneida, the Second Circuit reinforced that any claims premised on the right of a current 

possessory interest are barred by laches and related equitable doctrines in accord with Cayuga.  

Oneida, 617 F.3d at 118.  "This much is clear from even the most cursory reading of Cayuga.  

Cayuga expressly concluded that 'possessory land claims' -- any claims premised on the assertion of 

a current, continuing right to possession as a result of a flaw in the original termination of Indian 

title -- are by their nature disruptive and that, accordingly, the equitable defenses recognized in 

Sherrill apply to such claims." Id. at 125 (emphasis added).   

The Second Circuit in Oneida also carefully addressed a purportedly non-possessory 

damages claim which was based on the Nonintercourse Act and a federal law contract claim, holding 

that both were similarly barred by Cayuga's equitable principles. Id., at 130-31.  In doing so, the 

Court of Appeals read its earlier decision in Cayuga broadly, and found that the defense recognized 

in Cayuga "is properly applied to bar any ancient land claims that are disruptive of significant and 

justified societal expectations that have arisen as a result of a lapse of time during which the 
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plaintiffs did not seek relief."  Id. at 135 (emphasis added).  Laches barred the claim, not merely any 

particular remedy that might flow from the claim.  Id. at 124, 127, 135-36.  "Cayuga clearly 

indicated that adroit manipulation of the remedy sought will not rescue a claim where its essential 

premise threatens to disrupt justified societal expectations."  Id. at 138; see also, id. at 139-40. 

Shortly after the Oneida decision was rendered, this Court issued a decision dismissing the 

Onondaga land claim based solely on the pleadings pursuant to Rule 12(b)(6), applying the laches 

principles articulated in Oneida, Cayuga, and Sherrill.  Onondaga Nation v. State of New York,  

2010 WL 3806492, *4-*8 (N.D.N.Y. 2010).  In dismissing the Onondaga action with prejudice, this 

Court held that the Onondagas' complaint "asserts claims which are equitably barred on their face" 

subject to dismissal ab initio on the basis of laches. Onondaga at *8, citing and quoting Cayuga, 413 

F.3d at 278.  "Whatever the viability of the Nation's claims to the lands at the time of filing [the 

original complaint], the law today forecloses this Court from permitting those claims to proceed."  

Id. at *4.  "Sherrill, Cayuga and Oneida foreclose any possibility that the Onondaga Nation's action 

may prevail; the Court is bound by these precedents to find the Nation's claims equitably barred and 

subject to dismissal."  Id. at *7 (emphasis added).  "Plainly, the Nation's claims represent the type of 

inherently disruptive action which Cayuga instructs is barred under Sherrill's formulation of a laches 

defense." Id., citing Cayuga, 413 F.3d at 275.   

Likewise, the Eastern District reached an identical result by applying these equitable 

considerations to dismiss the Shinnecock's land claim at the pleadings stage. Shinnecock Indian 

Nation v. State of New York, 2006 WL 3501099 (E.D.N.Y. 2006). That court held that "[t]he claims 

the Nation brings and the nature of the relief sought pose the same types of 'pragmatic concerns' that 

guided the Supreme Court and the Second Circuit recently to deny relief in [Sherrill and Cayuga]. 

These concerns permeate here and warrant dismissal based on equitable considerations, including 
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laches." Id., at *1. As in Cayuga and Oneida, the court in Shinnecock further held that all of the 

plaintiff tribe's claims were subject to dismissal since any purportedly non-possessory claims were 

"predicated entirely upon plaintiffs' possessory land claim." Id., at *6, citing Cayuga, 413 F.3d at 

278.  

The same, now well-settled, principles outlined in the above cases mandate the immediate 

dismissal of all claims against all defendants in this action. 

B. Application of Laches to the Plaintiff's Claims 

The non-intervenor defendants respectfully submit that the allegations in the First Amended 

Complaint of the plaintiff Stockbridge-Munsee Community are indisputably subject to dismissal 

based upon equitable considerations, including laches.  Any effort to distinguish the foregoing line 

of cases should be rejected as futile since plaintiff's claims are barred under existing law.   

As presently plead, plaintiff seeks to "declare plaintiff's ownership and right to possess its 

reservation lands" and seeks possession of those lands and trespass damages. Dkt. No. 228 at ¶1; 

Prayer for Relief, ¶¶4, 5.   In the First Amended Complaint, plaintiff asserts three (3) causes of 

action -- under: (i) the federal common law; (ii) the Nonintercourse Act  (25 U.S.C. §177); and (iii) 

the 1788 Treaty of Fort Schuyler, its implementing Act and the 1794 Treaty of Canandaigua. Dkt. 

No. 228, at ¶¶45-52.  Each of these causes of action is expressly premised on plaintiff's alleged 

"continuing right of possession to the subject lands" and defendants' allegedly unlawful "assertions 

of ownership or possessory rights in the subject lands." Dkt. No. 228, at ¶¶45-52.  Plaintiff 

specifically predicates the sought-after relief upon the State's acquisition of land in fifteen (15) 

transactions between 1818 and 1847 that were allegedly not approved by the United States 

government. Id., at ¶¶ 25-40.  

Since all of plaintiff's claims are premised upon a purported right of possession to the lands 
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in question, which claims are inherently disruptive, they are indistinguishable from those claims 

dismissed in Cayuga and Oneida as being barred by laches.  See e.g., Oneida, 617 F.3d at 125 

(holding that any claims premised on the assertion of a current, continuing right to possession as a 

result of a flaw in the original termination of Indian title are by their nature disruptive such that the 

equitable defenses recognized in Sherrill apply to bar such claims).  

This Court's discussion in Onondaga of how "Sherrill, Cayuga and Oneida foreclose any 

possibility that the Onondaga Nation's claims may prevail" is most informative here and should 

serve to guide the Court in reaching same ultimate determination in this case that "the Court is 

bound by these precedents to find [plaintiff's] claims equitably barred and subject to dismissal." 

Onondaga, 2010 WL 3806492 at *7.  

Plaintiff herein seeks actual possession of the lands, damages, declaratory and/or injunctive 

relief, but in some respects purports to limit the relief sought, against which defendants the relief is 

sought, and excepts certain parcels of land from its claims. See e.g., Dkt. No. 228 at ¶¶1, 12-13. 

Regardless, however, the plaintiff herein advances the same "void treaties" and "possessory in 

nature" allegations as were posited in Onondaga. Id.  

As this Court explained, "[p]lainly, the Nation's claims represent the type of inherently 

disruptive action which Cayuga instructs is barred under Sherrill's formulation of a laches defense." 

Id., citing Cayuga, 413 F.3d at 275. Any attempt to limit the relief sought so as to avoid this 

implication is to no avail -- "[t]hat the Onondaga are pursuing only a declaratory judgment at this 

juncture is of no matter; the claims themselves expressly seek to undermine the validity of the 

original transfer of the subject lands and dramatically upset the settled expectations of current land-

owners."  Id.  Further, limiting the class of defendants against whom relief is sought cannot save any 

claim from dismissal. Id. Laches, bars the claim, not merely any particular remedy that might flow 
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from the claim.  Oneida, 617 F.3d at 124, 127, 135-36,139-40.  "Cayuga clearly indicated that adroit 

manipulation of the remedy sought will not rescue a claim where its essential premise threatens to 

disrupt justified societal expectations."  Id. at 138. 

The instant action was filed in October, 1986 (Dkt. No. 1), years after the filings in Oneida 

(1974) and Cayuga (1982). The transactions complained of, however, reach relatively just as far 

back in time (1818-1847) as the transactions in Cayuga and Oneida and, as was held true in 

Onondaga, "a tremendous expanse of time separates the events forming the predicate of the 

….claims and their eventual assertion." Onondaga, at *8. This Court in Onondaga "[took] judicial 

notice that the contested land has been extensively populated by non-Indians, such that the land is 

predominantly non-Indian today, and has experienced significant material development by private 

persons and enterprises as well as by public entities."  Id. at *8 citing Cayuga, 413 F.3d at 277.  The 

Court also took judicial notice of the fact that in the great expanse of time that passed after the 

ancient treaties, "New York State has exercised sovereign control over the subject land, allowing the 

creation and maintenance of long-settled expectations concerning land ownership in countless 

innocent purchasers and others."  Id., citing Cayuga, 413 F.3d at 277.  The same judicial notice may 

be taken here to the extent necessary. Fed. R. Evid. 201; Cayuga, 413 F.3d at 277.  Plaintiff's 

pleading, however, expressly acknowledges that the subject lands were in great part sold to third-

parties after each of the complained of transactions in the 1800's.  Dkt. No. 228 at ¶43.  

Simply stated, the Stockbridge's First Amended Complaint herein, as was the case with the 

Nation's Compliant in Onondaga, "asserts claims which are equitably barred on their face…[and] 

subject to dismissal 'ab initio' on the bases of laches….as it evidences the same essential qualities 

which the Second Circuit found barred the claims in Cayuga and Oneida."  Onondaga, at *8 (internal 

citations omitted).   
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The defendants' entitlement to dismissal is "manifestly present here" and "self evident" and, 

"given the mandatory basis for dismissing plaintiff's claims, discovery and further development of 

the record would be inappropriate and superfluous." Id., at *8.  The "profoundly disruptive nature of 

the [Stockbridge's] claims is readily identifiable throughout its Amended Complaint, situating those 

claims well within the scope of the equitable bar outlined in the controlling precedent." Id.  

Therefore, as a matter of law, the First Amended Complaint herein fails to state a cause of 

action for which relief may be granted such that the action should be dismissed with prejudice as 

was done in Onondaga.  Id., at *8-9. Any attempt to distinguish this case from the controlling 

precedent should be rejected.  See e.g., Shinnecock, 2006 WL 3501099 at *5-6 (rejecting several 

arguments by tribal plaintiff as to why laches should not apply, including but not limited to alleged 

prompt assertion of rights and/or justifications for failing to do so, purported less disruptive nature of 

claims, smaller parcels of land involved, etc.).  Under the well settled precedent, plaintiff has not and 

cannot present a claim upon which relief can be granted.  
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CONCLUSION 

For the foregoing reasons and those reasons stated in the State defendants' initial moving 

papers, the First Amended Complaint should be dismissed as against all non-intervenor defendants, 

with prejudice. 
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