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Summary of the Case 
  BBC Entertainment and the Rosebud Sioux Tribe entered into a 

casino management agreement in June 1994.   In accordance with the 

Indian Gaming Regulatory Act (“IGRA”) the agreement was approved 

by the National Indian Gaming Commission (“NIGC”) Chairman.  

The Tribe and BBC agreed to change the contribution method to fund 

a reserve for operating expenses.  When the contract concluded, the 

Tribe disputed BBC’s withdrawal of its share of the agreement’s net 

profits that had been set aside for operating expenses.   Despite the 

NIGC’s exclusive jurisdiction of such matters, the Tribal Court 

rendered a judgment against BBC on October 16, 2007.  Another 

Tribal Court action was instituted to pierce BBC’s corporate veil and 

hold Charles Colombe personally liable.  After exhausting all 

available tribal court remedies, Colombe sought de novo review by 

the Federal District and asked that the October 16, 2007 judgment be 

vacated. He also sought an injunction prohibiting the Tribe from 

continuing litigation to recover on the October 16, 2007 judgment.  

  A 20 minute oral argument is necessary to address this question 

of first impression.  
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Jurisdictional Statement 
District Court Jurisdiction 
 The District Court had subject matter jurisdiction under 28 U.S.C. § 

1331.  

Court of Appeals Jurisdiction 
 This Court has jurisdiction under 28 U.S.C. § 1294. 

Timeliness of Appeal 
 The district court entered its Judgment of Dismissal on January 23, 2013. 

App. 487. 1

The Judgment is Appealable 

 Appellant’s Notice of Appeal was filed on February 20, 2013. 

App. 488.  This appeal is timely under FRAP 4. 

 The dismissal of claims following a granted motion for summary 

judgment is a final order which can be appealed under 28 U.S.C. § 1291. 

 

 

                                              
1 References to the District Court Clerk’s Record will be to the page number 
in Appellant’s Appendix, e.g., App.001.   
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Statement of the Issues 
1. Whether the District Court erroneously concluded that the Rosebud 

Supreme Court had jurisdiction to consider whether a mutual 

agreement to fund an operating expense reserve by setting aside 

7.5% of each party’s share of net earnings prior to distribution in 

replacement of a discretionary operating reserve was a 

modification of the Management Contract that did not comply with 

the Indian Gaming Regulatory Act and its regulations?  

United States ex rel. The Saint Regis Mohawk Tribe v. President 

R.C.-St. Regis Mgmt. Co., 451 F.3d 44 (2nd Cir. 2006) 

Bruce H. Lien Co. v. Three Affiliated Tribes, 93 F.3d 1412 (8th 

Cir. 1996) 

2. Whether the District Court erroneously concluded that BBC did 

not exhaust tribal court remedies despite the Rosebud Sioux Tribal 

Council’s failure to implement constitutional amendments 

regarding a separate and distinct Rosebud Tribal Court which 

included appellate procedure for an appellate court and which were 

properly approved in a Secretarial election, thus depriving the 
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Supreme Court of the Rosebud Sioux Tribe the constitutional 

power to act?  

Thomas v. United States, 189 F.3d 662 (7th Cir. 1999) 

25 U.S.C. § 476 

3. Whether the District Court erroneously concluded that BBC did 

not exhaust tribal court remedies when BBC’s financial insolvency 

precluded access to an appeal to the Supreme Court of the Rosebud 

Sioux Tribe and any further action within the tribal court would 

have been futile?  

National Farmers Union Ins. Companies v. Crow Tribe of 

Indians, 471 U.S. 845 (1985) 
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Statement of the Case 
On January 12, 2011, Colombe filed a two-count Complaint in 

Federal District Court against the Rosebud Sioux Tribe, Rosebud Sioux 

Tribal Court, and Judge Sherman Marshall. App. 001. The first count of 

Colombe’s complaint sought de novo review on the merits of the October 

16, 2007 judgment against BBC and asked the federal district court to vacate 

that judgment. App. 013 and 014. The second count of Colombe’s complaint 

sought an injunction prohibiting the Tribe from continuing litigation to 

recover on the October 16, 2007 judgment in Tribal Court.  App. 014.  

Prior to filing an Answer to Colombe’s Complaint, the Tribal 

Defendants filed a Motion to Dismiss on grounds of sovereign immunity and 

failure to exhaust tribal court remedies on January 21, 2011. App. 015.  

Extensive briefing was done by both sides and a hearing on the Motion to 

Dismiss was held on April 11, 2011.   App. 353. In its September 23, 2011, 

Opinion and Order Granting in Part and Denying in Part Motion to Dismiss, 

the District Court held that Colombe had not exhausted his Tribal Court 

remedies as to issues relating to Judge Jones’s October 16, 2007 decision 

and dismissed all of Colombe’s claims concerning that decision. App. 383-

84.  On the “limited issue of the [T]ribal [C]ourt’s jurisdiction to find an 
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illegal modification of the contract,” the District Court did find exhaustion 

by BBC.  App. 382.   Tribal Defendants’ Motion to Dismiss premised on 

grounds of sovereign immunity was denied.  App. 385.  

Appellants made a Motion for Reconsideration and a Motion to 

Supplement the Record in support thereof on October 7, 2011. App. 386 and 

App. 390. Plaintiffs also made a Motion for Trial on Permanent Injunction 

against Defendants on November 7, 2011. App. 398.  Appellants contended 

that the Tribe’s failure to implement amendments approved in a Secretarial 

Election deprived the tribal trial and appellate court of jurisdiction.  App. 

399.  Both Motions were denied. App. 411. Appellants then made a Motion 

to Compel Discovery on December 13, 2011 and a Motion for Entry of Final 

Judgment on February 14, 2012. App. 408 and App. 419.   Both motions 

were denied on April 19, 2012. App. 421.    

In July 2012 Appellants moved for Summary Judgment. App. 429.  A 

few months later in September Appellees also moved for Summary 

Judgment. App. 468. Appellees also moved for Dismissal of Claim of 

Injunctive Relief in January 2013.  App. 468. The District Court Denied 

Appellant’s Motion for Summary Judgment and Granted Defendant’s 

Motion for Summary Judgment on January 18, 2013.  App. 471.  The 
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Judgment of Dismissal was entered by the District Court on January 23, 

2013. App. 487.  

Statement of the Facts 
  In June 1994, the Rosebud Sioux Tribe (“the Tribe”) and BBC 

Entertainment, Inc. a then Minnesota corporation, entered into a five-year 

casino management contract (“the Contract”) pursuant to the Indian Gaming 

Regulatory Act of 1998 (“IGRA”), 25 U.S.C. §§ 2701, et seq., which was 

approved by the Chairman of the National Indian Gaming Commission 

(“NIGC”).  App. 102.  Article 6.4(c)(5) of the Contract  authorized BBC to 

provide funds for  an initial Operating Expense Reserve (“OER”) account. 

App. 166-167; App. 320.  Despite BBC’s willingness to make a $300,000 

loan as an initial contribution to the OER account, the Tribe orally persuaded 

BBC not to do so.  App. 279.   Instead, BBC and the Tribe orally agreed to 

each make monthly contributions in the amount of 7.5% of each party’s 

share of the net profits to the operating expense reserve.  App. 279; App. 

324-25.  Under Article 6.5(b) of the Contract BBC was to receive 35% of net 

profits in compensation for services rendered and the Tribe was to receive 

65% of net profits.  App. 164. The Contract was in effect from August 15, 

1994 through August 15, 1999. App. 100. When the Contract concluded 
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BBC withdrew $415,857.00 from BBC’s share of the Contract’s division of 

net profits which had not been immediately paid to BBC and instead had 

been set aside in the reserve for operating expenses.   App. 279 and App. 

257, 259, 61.  The Tribe disputed BBC’s withdrawal and brought suit against 

BBC in Tribal Court in August 2001. App. 101.     

 Pursuant to Article 21 of the Contract, the Tribe appointed a Special 

Judge, the Honorable B.J. Jones, to hear the case.  The theory of the Tribe’s 

2001 complaint was that because BBC had never unilaterally made an 

“initial contribution” to the operating expense reserve it had no right to its 

share of profits, amounting to $415,857, which was set aside in the agreed 

operating expense reserve. At trial the Tribe acknowledged its agreement to 

the arrangement where 7.5% of profits of both the Tribe and BBC were set 

aside, but argued that the agreement was an impermissible modification of 

the Contract that had not been approved by the NIGC Chairman, was 

therefore void, and BBC was not entitled to any of its share of profits 

withheld. App. 279-80.  Contributions to the operating expense reserve 

created by §6.4(c)(5) of the Contract were discretionary, and when asked if 

there had been a modification of that section Colombe testified that   “we 

didn’t put any money in to the operational reserve portions that’s in the 
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contract, that wasn’t modifying it we just didn’t use it.” App. 462.  Judge 

Jones disagreed with the Tribe.  In the January 12, 2004 judgment Judge 

Jones found that “nothing in the agreement prohibited the parties from using 

their respective net earnings to fund an account such as the OER account . . . 

.” App. 210.   

  Judge Jones’s decision was appealed by the Tribe to the Supreme 

Court of the Rosebud Sioux Tribe. App. 274.   On appeal, BBC argued that 

IGRA does not create a private right of action in the tribal court and 

suggested that it was the NIGC, not the Tribal Court, that had proper 

jurisdiction to determine the legality of the mutual agreement regarding the 

funding for the casino operating reserve.  App. 215.  BBC’s jurisdictional 

argument was not addressed by the Rosebud Sioux Tribal Supreme Court.  

App. 274.  Instead, the Supreme Court of the Rosebud Sioux Tribe found the 

oral agreement to fund the OER account through mutual monthly 

contributions to be void for failure to obtain NIGC approval.  App. 280. The 

case was remanded to Judge Jones for an accounting. App. 283.  

  The Tribe sought a rehearing en banc on the grounds that the Supreme 

Court of the Rosebud Sioux Tribe’s remand order to Judge Jones contained 

certain mistakes of law and fact. App. 296. The en banc rehearing was 
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granted but was limited only to the issue of what the appropriate remedy 

would be for BBC’s breach of the management contract in regard to the 

OER account funding. App. 302. The Supreme Court’s earlier remand order 

was affirmed. App. 314-15. Again, BBC’s jurisdictional argument was 

ignored. App. 296. 

  Judge Jones’s accounting decision was filed with the clerk of the tribal 

court on October 16, 2007.  The Tribe received a judgment against BBC in 

the amount of $399,353.61, plus interest accrued from August 15, 1999, in 

the amount of $127,793.15, for a total of $527,146.76. App. 300.  BBC did 

not receive a copy of the judgment until October 24, 2007.  The Tribal 

Attorney General sent a notice to the Clerk of the Rosebud Sioux Supreme 

Court stating that BBC should not be allowed to file an appeal unless BBC 

filed a statement of financial responsibility, cash or surety in the amount 

equal to the $527,146.76 judgment.  After more than six years of litigation 

BBC was insolvent and was unable to meet the financially onerous 

requirements the Tribe had placed on BBC as a prerequisite to appeal. BBC 

filed a motion for a new trial which was summarily denied. By the end of 

2007 BBC had exhausted its tribal court remedies. 
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   On February 17, 2009, the Tribe attempted to pierce the corporate veil 

of BBC by filing a complaint against BBC, Wayne Boyd, and Charles 

Colombe.  The Tribe claimed that Boyd and Colombe were personally liable 

for the October 16, 2007 judgment it had received against BBC. App. 041.  

On March 24, 2007, Colombe filed a Motion to Dismiss the tribal court 

complaint.  Again, Colombe argued that the October 16, 2007 judgment was 

void because the tribal court had specifically violated the IGRA and illegally 

amended an NIGC approved management agreement.  App. 061-66.   

Colombe also argued that the October 16, 2007 judgment was void because 

the court was not constitutionally organized when the judgment was entered. 

App. 066.  Colombe’s motion was Denied and the Tribe was allowed to 

proceed in its efforts to personally collect from Colombe on the void 

judgment. Colombe filed a request for Interlocutory Appeal to the Supreme 

Court of the Rosebud Sioux Tribe on the jurisdictional grounds raised in his 

Motion to Dismiss.  Colombe’s request was denied.  

  After exhausting all tribal court remedies available, Colombe sought 

de novo review of the tribal court’s decisions in Federal District Court 

pursuant to Article 21 of the Management Agreement.  App. 001.  
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Summary of Argument 
  The Supreme Court of the Rosebud Sioux Tribe improperly usurped 

the exclusive jurisdiction of the National Indian Gaming Commission 

(“NIGC”) pursuant to the Indian Gaming Regulatory Act (“IGRA”) when it 

voided the agreement for funding a casino operating expense reserve 

mutually agreed on between BBC and the Tribe.  Colombe raised this 

jurisdictional issue multiple times and to multiple judges in tribal court.  His 

jurisdictional arguments were never addressed. After exhausting all tribal 

court remedies available, Colombe sought de novo review of the case on the 

merits in Federal District Court.  Such a review was warranted and 

authorized under the Management Agreement.  Despite Colombe’s 

exhaustion of tribal court remedies and specific authorization to seek de 

novo review in Federal District Court thereafter, the District Court, contrary 

to Congressional intent and the explicit language in IGRA, wrongfully 

concluded that the Supreme Court of the Rosebud Sioux Tribe had 

jurisdiction to determine whether alleged modifications to the NIGC-

approved contracts were enforceable.  Additionally, the District Court 

incorrectly concluded that Colombe had not exhausted tribal court remedies.  

Exhaustion was impossible because the tribal court lacked authority 
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following the Tribe’s failure to implement constitutional amendments 

properly approved in a Secretarial election.  Additionally, even if the tribal 

court had been valid it was economically impossible and futile to continue 

litigation in tribal court after all jurisdictional claims asserted by Colombe 

had gone ignored.      
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Argument 
I.  Proper Jurisdiction to Determine Whether the Mutual 

Agreement Was a Modification That Required Approval 
from the National Indian Gaming Commission Under the 
Indian Gaming Regulatory Act to the NIGC 
 

The National Indian Gaming Commission (“NIGC”), pursuant to the 

Indian Gaming Regulatory Act (“IGRA”), is conferred with exclusive 

jurisdiction to determine the legality and enforceability of Management 

Agreement modifications.  See 25 U.S.C. § 2701 et seq., (providing that 

Indian Gaming Management Contracts are subject to approval by the 

Chairman of the NIGC); 25 C.F.R. 502.1(k), (providing that a “Management 

contract” is defined as any contract, subcontract, or collateral agreement 

between an Indian tribe and a contractor if such contract or agreement 

provides for the management of all or part of a gaming operation); 25 U.S.C. 

§ 2713 (providing authority for NIGC to levy civil fines against or order 

temporary closure of Indian gaming for violations of the IGRA’s provisions); 

25 C.F.R. § 535.1(a) (providing that modifications of a management contract 

are subject to NIGC approval); and 25 C.F.R. § 535.1(b) (mandating that it is 

the tribe’s responsibility to submit a modification to the NIGC). “[T]he 

NIGC has the exclusive authority to determine a contract’s compliance with 
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IGRA and its regulations . . .”  Bruce H. Lien Co. v. Three Affiliated Tribes, 

93 F.3d 1412, 1420 (8th Cir. 1996).  

If a tribe wishes to void an agreement “on the ground that it was a 

contract not submitted for approval as required by IGRA,” then the tribe can 

request a hearing before the NIGC Chairman.  U.S. ex rel. The Saint Regis 

Mohawk Tribe v. President R.C.—St. Regis Mgmt. Co. 451 F.3d 44, 50-51 

(2d Cir. 2006).  A tribe that, instead, proceeds directly to court impermissibly 

seeks a determination outside the administrative review scheme crafted by 

Congress.  Id. at 51.  

In July 2006 the Supreme Court of the Rosebud Sioux Tribe refused to 

acknowledge the limitation on jurisdiction created by the IGRA and ruled 

that the mutually agreed funding for casino operating expenses was actually 

an illegal modification to the Management Agreement and was void. App. 

280.  It thereafter remanded the litigation for an accounting.  App. 283. With 

this ruling the Supreme Court of the Rosebud Sioux Tribe improperly 

infiltrated the jurisdiction exclusively reserved to the NIGC.   By wrongfully 

conferring jurisdiction upon itself to make a decision reserved to the NIGC, 

each and every tribal court decision rendered thereafter was void and 

unenforceable.  This included the October 16, 2007 judgment rendered by 
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Special Judge Jones against BBC and the action by appellees to pierce the 

corporate veil to hold Colombe personally responsible.  

a. Standard of Review 

  The District Court’s legal conclusions regarding its own subject-

matter jurisdiction receive de novo review by the Circuit Court.  Knutson v. 

City of Fargo, 600 F. 3d 992, 994 (8th Cir. 2010) (internal citation omitted).  

De novo review allows the circuit court to substitute its decision for the 

decision of the district court, “as if the circuit court had resolved the motion 

in the first instance.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 

106 S.Ct. 2505, 2514, 91 L.Ed.2d 202 (1986).   

b. Tribal Court Lacks Jurisdiction To Consider Whether 
Agreement is Contract Modification that Requires NIGC 
Approval under IGRA   

  U.S. ex rel. The Saint Regis Mohawk Tribe v. President R.C.--St. Regis 

Mgmt. Co. addressed a similar NIGC jurisdictional issue. 451 F.3d 44 (2d 

Cir. 2006).  The Saint Regis Mohawk Tribe brought an action in federal 

court to declare a construction contract null and void on the grounds that the 

construction contract was not approved by the NIGC, as required by IGRA.  

The Second Circuit Court of Appeals determined that by predicating its 

declaratory judgment action on an alleged failure to comply with the 
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regulatory regime set out in IGRA, the Tribe's case presented a threshold 

issue of exhaustion of administrative remedies available through the NIGC 

even though the Management Agreement provided that disputes between the 

parties would be brought in federal court.  Id. at 46, 49-50.  The Court 

concluded that “the statutory exhaustion requirement could not be more 

plain.”  Id. at 50.  “If the Tribe is correct in its contention that the 

Construction Contract required approval pursuant to IGRA, then the 

administrative remedy available to the Tribe would be submission of the 

Construction Contract for approval pursuant to 25 U.S.C. § 2711(b).”  Id.  

“Similarly, if the Tribe wished to void the Construction Contract on the 

ground that it was a contract not submitted for approval as required by 

IGRA, or in which an individual held an improper interest, then the Tribe 

could request a hearing before the Chairman on the matter pursuant to § 

2711(f), after which appeal could be taken pursuant to § 2714.”  Id. at 50-51.  

The Court ultimately concluded:  “By proceeding directly to the district 

court in an action nowhere authorized under IGRA, the Tribe impermissibly 

sought a determination outside the administrative review scheme crafted by 

Congress.”  Id. at 51.  “As it is, this Court, like the district court below, is 

without jurisdiction to order any form of relief because the Tribe failed to 
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comply with the mandatory, statutorily prescribed remedies that must be 

exhausted before proceeding to the federal courts.”  Id.  

The Second Circuit plainly and accurately explained that if a tribe 

wishes to “void” a contract “on the ground that it was a contract not 

submitted for approval as required by IGRA . . . then the Tribe could request 

a hearing before the Chairman on the matter pursuant to § 2711(f), after 

which appeal could be taken pursuant to § 2714.”  Id. at 50-51.  If the Tribe 

wished to recover money from BBC under the theory that it’s admitted 

mutual agreement regarding the OER was void for want of NIGC approval, 

then the Tribe’s remedy was to request a hearing before the NIGC Chairman.   

c. All Arguments Regarding IGRA Violations Reserved to 
the NIGC 

Appellee’s claims against BBC in tribal court arguing that the 

agreement to fund the OER was a violation of IGRA is also prohibited by 

the law of this district and this circuit prohibiting a private right of action for 

an alleged IGRA violation.  In Montgomery v. Flandreau Santee Sioux Tribe, 

905 F.Supp. 740, 745 (D.S.D. 1995), Judge Piersol ruled that the IGRA does 

not provide a private right of action.  Id. at 745 (citing Maxam v. Lower 

Sioux Indian Community of Minnesota, 829 F.Supp. 277, 281 (D.Minn.1993) 

(holding that, by engaging in gaming, Tribe waives sovereign immunity for 
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narrow purpose of determining Tribe's compliance with the IGRA)).  Again, 

the proper venue to seek a remedy for a claimed IGRA violation is the 

NIGC.  

d. District Court Misconstrued Prior Cases to Dismiss 
Colombe’s Jurisdictional Claims 

  In improperly concluding that the tribal court had jurisdiction to 

determine that the  mutually agreed on reserve funding agreement was an 

oral modification to the Management Agreement and was void, the District 

Court specifically relied upon Turn Key Gaming, Inc. v. Oglala Sioux Tribe, 

164 F.3d 1092 (8th Cir. 1999) and Mo. River Servs., Inc. v. Omaha Tribe of 

Neb., 267 F.3d 848 (8th Cir. 2001).  The precedent the District Court 

presumes from these cases to dismiss Colombe’s claims, is not only 

materially distinguishable but largely premised upon authority crafted by 

strategic ellipsis use.   

  The District Court quotes Turn Key as stating “[A]ny management 

contract that does not receive approval is void and [] any attempted 

modification of an approved [management] contract that does . . . not receive 

approval, is also void.”  164 F.3d at 1094.  This “modification” of the Turn 

Key language is also present in Mo. River Servcs. 267 F.3d 848, 853. What 

failed to make the District Court’s cut here and the Eighth Circuit’s cut in 
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Mo. River Services. is the Turn Key Court’s acknowledgment that the IGRA 

allows for modification to already approved contracts provided such 

modifications that do not comply with the regulations are later approved by 

the NIGC. 164 F.3d at 1094 (citing 25 C.F.R.  §§ 533.7, 535.1(f)).  

Specifically, “the regulations mandate that any management contract that 

does not receive approval is void, and that any attempted modification of an 

approved contract that does not comply with the regulations and does not 

receive approval, is also void.”  Id. (emphasis supplied).    The regulations 

identify the specific regulations and the procedure to be utilized by the 

NIGC in the event modifications do not comply with the specified 

regulations.  25 C.F.R. § 535.3.  

  Additionally, Turn Key is materially distinguishable from the present 

matter.  In Turn Key, the Tribe and Turn Key Gaming entered into interim 

agreements prior to the Management Agreement’s approval.  Id. at 1094.  

When the District Court held the interim agreements ineffective it was 

because “the integration clause, which is required by the [IGRA] and 

regulations, prevents consideration of any prior or contemporaneous 

agreements; and the no-oral-modification clause and the regulation’s 

requirements for modifying management contracts preclude consideration of 
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any subsequent agreements not approved by the Chairman of the NIGC.”  

Id.   The Turn Key court refused to give effect to the modifications because 

they were made prior to the Management Agreement’s approval.  Id.  As 

modifications prior to the Management Agreement the opportunity to 

validate them with regulation compliance and subsequent NIGC approval is 

not available. See id.    

  Where the modifications at issue in Turn Key were expressly void and 

didn’t require NIGC review, the District Court acknowledges that the alleged 

modifications between BBC and the Tribe were to an already approved 

Management Agreement.  App. 481.  Despite the District Court’s assertion 

that “any unapproved modifications to management contracts [are] void,” it 

is contrary to the actual regulation language found at 25 C.F.R. 535.1.  

Under properly quoted statutory and case law, whether the modifications 

complied with IGRA regulations and were therefore valid is a determination 

solely reserved to the NIGC.   See Turn Key, 164 F.3d at 1094.   

  The actual law established in Turn Key supports BBC and Colombe’s 

position that the only entity with jurisdiction to determine whether the 

mutual agreement to fund the OER account was valid is the NIGC.  “[I]n the 
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context of Indian gaming the directives of Congress, when made apparent, 

must control.”  Id. (emphasis supplied).  

  The Mo. River Servcs. case, although decided in 2001, involved an 

agreement executed prior to Congress’ October 1988 passage of the IGRA, 

requiring approval of “all contracts dealing with gaming on Indian land be 

approved by the chairperson of the NIGC.”  267 F.3d 848, 850 (8th Cir. 

2001).  This case is materially distinguishable because it deals with 

modifications and amendments to a Management Agreement only approved 

by the BIA, not approved by the NIGC.  Id. Aside from wrongfully quoting 

Turn Key there is no analysis relevant and no authority available to the 

District Court that would legitimize a violation of NIGC’s exclusive 

jurisdiction.   

  Accordingly, the District Court’s Order Dismissing Colombe’s Claim 

should be REVERSED and REMANDED with an Order vacating the 

Judgment against BBC and ordering the dismissal of the Tribe’s tribal court 

claims.    

II.  BBC Exhausted All Valid Tribal Court Remedies 
Available Following the Secretarial Election   

  Secretarial elections are conducted pursuant to the Indian 

Reorganization Act (“IRA”), 25 U.S.C. 476, and are federal, not tribal, 
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elections.  Thomas v. United States, 189 F.3d 662, 667 (7th Cir. 1999) (citing 

25 C.F.R. § 81.1(s)). “The IRA explicitly reserves to the federal government 

the power to hold and approve the elections that adopt or alter tribal 

constitutions.”   Id. at 667 (citing 25 U.S.C. § 476).  IRA’s purpose is to 

provide uniformity and order in reorganizing, adopting, ratifying, amending, 

and revoking tribal constitutions.  25 CFR § 81.2.  

Once the Secretary receives a qualifying request to hold an election to 
ratify proposed amendments, the Secretary reviews the legality of the 
proposed amendments and calls an election within 90 days. 25 U.S.C. 
§ 476(c)(1)(B); 25 C.F.R. § 81.5(d). The election results are not 
binding until the Secretary approves them, and any qualified voter 
may contest the results to the Secretary within three days of the 
election. 25 C.F.R. § 81.22. The Secretary has 45 days to resolve these 
election contests, conduct an independent review, and approve or 
disapprove the election. 25 U.S.C. § 476(d)(1). This section of the 
IRA also provides a private right of action to enforce the statutory 
scheme in federal district court. 25 U.S.C. § 476(d)(2). 

 
Thomas v. U.S.,  189 F.3d 662, 664 -665 (7th Cir. 1999). 

Upon the passing of a constitutional amendment in a Secretarial 

election, “the tribal governing board has no legal authority to refuse to 

implement amendments to the tribal constitution that have been put to a vote 

and approved by the secretary.”  Thomas, 189 F.3d at 668.   

On July 26, 2007, the Bureau of Indian Affairs conducted a 

“Secretarial Election” to allow Rosebud tribal members to vote on several 
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proposed amendments to the Rosebud Constitution.  App. 390.  Proposed 

Amendment W sought to establish for the first time a tribal court that was to 

be “separate and distinct from the legislative and executive branches of tribal 

government.  App. 397.   By a vote 612 to 176, Amendment W was adopted.  

App. 396.  The new Article XI to the Rosebud Constitution provided at 

Section 7:  

There is hereby established the Rosebud Sioux Tribe Supreme 
Court. The Supreme Court shall take appeals from the Rosebud 
Sioux Tribal Court that are deemed meritorious under rules and 
standards set by the Rosebud Sioux Tribal Council by 
ordinance. The authority of the court shall include the power to 
review and overturn legislative and execution actions for 
violations of this Constitution or of the Federal Indian Civil 
Rights Act of 1968 as well as to perform all other appellate 
court functions. The Tribal Council shall determine the number 
of Supreme Court Justices as well as their qualifications and 
tenure. No Supreme Court Justice may be removed before the 
end of their tenure, except for cause.  

App. 397.  Article XI was certified by the Secretary and became effective on 

September 20, 2007.  App. 391. Pursuant to the IRA, the Rosebud Sioux 

Tribal Council was required to implement the new tribal court system, which 

included establishing judicial qualifications and both rules and standards for 

appeal acceptance, by September 20, 2007.  Id.  The Tribe failed to do so.  

App. 392.  In the Tribal Defendants’ Answers to Interrogatories and 

Requests for Admissions it was admitted that the “Rosebud Sioux Tribal 
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Council has not enacted any amendments to those statutes [establishing 

duties and qualifications for judges of the Rosebud Sioux Tribal Court and 

court personnel] or enacted any new ordinances setting forth qualifications 

for the Tribal Court Chief Judge, Associate Judge, or staff positions on or 

after July 26, 2007.”  App. 431.  Additionally, the Tribal Defendants’ 

admitted that “the Rosebud Sioux Tribe Council has not enacted any 

amendments to the Rules of Procedures of the Rosebud Sioux Tribe Court of 

Appeals or enacted any new ordinances setting rules or standards for appeals 

to the Rosebud Supreme Court on or after July 26, 2007.”  App. 432.  

  When the October 2007 judgment was rendered against BBC it was 

done after the effective date of the tribal constitutional amendment which 

had terminated the Court’s existence. Absent implemented constitutional 

amendments approved in the Secretarial election, the Tribe was in violation 

of federal law. The Supreme Court of the Rosebud Sioux Tribe lacked the 

authority to hear appeals, from BBC or otherwise, and the judgment against 

BBC was void.  App. 431-32.  Colombe raised the issue of the tribal court’s 

divestiture of jurisdiction over him on March 24, 2009, when he filed a 

motion to dismiss the tribal court action seeking to pierce BBC’s corporate 

veil and hold Colombe personally responsible on the October 16, 2007 
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judgment. App. 060.  The motion was denied.  App. 092.  He filed a motion 

for an interlocutory appeal again raising the jurisdictional concern.  App. 

354. And again, his motion was denied. App. 358-59 and App. 360-66.  

   The fact that the Supreme Court of the Rosebud Sioux Tribe 

continued to hear appeals and issue decisions did not confer, nor create, 

jurisdiction for it to do so.  Under the guise of incomplete remedy 

exhaustion the District Court effectively held that BBC needed to appeal to 

the authority-less Supreme Court of the Rosebud Sioux Tribe and be a party 

to its continued violation of federal law prior to seeking de novo review in 

federal court.  App. 417.    

a. Standard of Review 

  The District Court’s legal conclusions regarding its own subject-

matter jurisdiction receive de novo review by the Circuit Court.  Knutson v. 

City of Fargo, 600 F. 3d 992, 994 (8th Cir. 2010) (internal citation omitted).  

De novo review allows the circuit court to substitute its decision for the 

decision of the district court, “as if the circuit court had resolved the motion 

in the first instance.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 

106 S.Ct. 2505, 2514, 91 L.Ed.2d 202 (1986).   
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b.  Secretarial Elections Protect Tribal Sovereignty   

The Seventh Circuit Court of Appeals in Thomas v. United States, 189 

F.3d 662, 667 -668 (7th Cir. 1999) explained the nature of Secretarial 

elections and their relationship to tribal sovereignty: 

It bears emphasizing that Secretarial elections, such as the one 
at issue here, are federal-not tribal-elections. 25 C.F.R. § 
81.1(s). Tribes are sovereign only to the extent that their 
sovereignty has not been qualified by statutes or treaties. Iowa 
Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 14, 107 S.Ct. 971, 94 
L.Ed.2d 10 (1987). The IRA explicitly reserves to the federal 
government the power to hold and approve the elections that 
adopt or alter tribal constitutions. 25 U.S.C. § 476. As the 
Eighth Circuit explained, “[i]t is not merely the number or type 
of federal involvements which characterize these elections as 
federal.... Rather, it is the source of the Secretary's regulatory 
authority over these elections, such authority having 
congressional[,] and not tribal, origin.” Cheyenne River Sioux 
Tribe v. Andrus, 566 F.2d 1085, 1088 (8th Cir.1977). The 
Secretary's powers to disapprove an election upon the filing of 
a proper challenge are very broad, and can include flaws in the 
make-up of the eligible electorate. See Shakopee Mdewakanton 
Sioux (Dakota) Community v. Babbitt, 107 F.3d 667 (8th 
Cir.1997). 
 
One can question the wisdom of retaining federal control over 
matters of such fundamental importance to the tribe as its own 
constitutional ratification and amendment process. See 
Timothy W. Joranko & Mark C. Van Norman, Indian Self-
Determination at Bay: Secretarial Authority to Disapprove 
Tribal Constitutional Amendments, 29 Gonz. L.Rev. 81 
(1993/94). Nonetheless, the balance of power that Congress 
struck in this context is the compass we must follow … 
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Here, the decision of Congress to privilege federal control over 
tribal interests in tribal constitutional elections is unmistakable. 
The language and structure of the statute leave no doubt where 
authority lies, and debates within Congress are entirely 
consistent with our conclusion. As recently as 1988, the 
Department of the Interior urged Congress to entrust the 
amendment process to the tribes, arguing that “Secretarial 
involvement in the calling of elections and approval of 
constitutions and bylaws, and amendments to them, is not 
consistent with the policy and goal of tribal self-
determination.... Any challenges to tribal elections of tribal 
governing documents should be resolved through a tribal 
process in the tribal forums.” Comments of Assistant Secretary 
of the Interior on H.R. 2677, S.Rep. No. 577, 100th Cong., 2d 
Sess. 34-35 (1988), reprinted in U.S.C.C.A.N. 3908, 3924-25. 
But Congress rejected this recommendation and instead passed 
the current version of 25 U.S.C. § 476, which establishes the 
present version of the Secretarial election process. Congress 
thereby refused to reflect the tribal interest in the legal 
structure of tribal constitutional elections, notwithstanding the 
core values of government and self-determination that a tribal 
constitution necessarily embodies. Following the path laid out 
by Congress, we conclude that the district court erred in 
finding the governing board had to be included in the lawsuit 
based on the depth of the tribe's interest in the matters 
addressed in the Secretarial election. 
 

189 F.3d at 667-68. 

In Thomas, the district court dismissed the case under Federal Rule of 

Civil Procedure 19 for failure to join the tribal governing body.  The Seventh 

Circuit reversed stating the tribal governing body was not an indispensible 

party.  One of the arguments proffered in support of the contention that the 

tribal governing board was indispensible was that without the board, there 
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was the possibility that the board may unlawfully refuse to implement the 

election results.  The Court addressed this argument: 

Nor are we persuaded that there is a legally cognizable risk of 
incomplete relief that is so strong that this suit must be 
dismissed in the absence of the tribal governing body. As BIA 
Deputy Commissioner Matheson noted in his belated October 
1992 letter withdrawing the approval of the election results, 
and as we agree, the tribal governing board has no legal 
authority to refuse to implement amendments to the tribal 
constitution that have been put to a vote and approved by the 
Secretary. To say that the governing board must be a party 
because it might unlawfully refuse to implement the election 
results is not so different from saying that a warden is a 
necessary party in every criminal case, because she might 
unlawfully refuse to imprison a convicted criminal. Or, 
somewhat closer to the facts of this case, it would be like 
saying that all of a state's municipalities are necessary parties 
whenever a state referendum is contested in court, because any 
one of them might refuse to honor the court's disposition of the 
case-even though they are of course bound to implement state 
law, regardless of whether an election, administrative action, or 
court opinion last shaped that law. Indeed they might rebel, but 
joinder is not the appropriate vehicle to remedy such possible 
disobedience. Instead, the normal enforcement mechanisms, 
such as injunctions, are the proper choice. 
 

Id. at 668. (emphasis supplied). 

  Colombe followed the procedure envisioned by the Thomas court and 

sought an injunction to protect himself from the Tribe’s continued violation 

of federal law and refusal to implement properly approved constitutional 

amendments.  “[T]he tribal governing board has no legal authority to refuse 
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to implement amendments to the tribal constitution that have been put to a 

vote and approved by the Secretary.”  Thomas, at 668.  The District Court, 

however, refused to acknowledge the Thomas decision and the principle, 

purpose, and power of a Secretarial election and denied Colombe’s motion 

for a trial for permanent injunctive relief.  App. 411-18.   

c. District Court Mischaracterized Colombe’s Claim in 
Dismissal   

  It was improper for the District Court to characterize Colombe’s 

jurisdictional arguments based upon the Tribe’s failure to implement 

constitutional amendments properly approved in the Secretarial election as 

matters of “tribal constitutional interpretation” reserved to the tribal court. 

App. 416.  Such a characterization and conclusion has no basis in the record. 

Colombe’s argument has been consistently jurisdictional regarding the 

constitutional amendments failure to be implemented by the Tribe, not the 

amendment’s language themselves.  App. 093-96, App. 097-98, App. 354-57 

and App. 417. Even Appellees acknowledged that Colombe’s claim 

regarding the failure to implement constitutional amendments approved in 

the Secretarial election is jurisdictional in nature.  App. 403.   

  Such a classification glossed over and blatantly ignored the Tribe’s 

disregard of federal law. “One can question the wisdom of retaining federal 
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control over matters of such fundamental importance to the tribe as its own 

constitutional ratification and amendment process.  Nonetheless the balance 

of power that Congress struck in this context is the compass we must follow 

…”  Thomas, 189 F.3d at 667 (internal citation omitted).  

d.  Failure to Implement Constitutional Amendments 
Approved in Secretarial Election Trumps Management 
Agreement Language 

 In its February 2, 2012 decision that Colombe had not exhausted 

tribal court remedies the District Court stated that “the Rosebud Sioux Tribal 

Supreme Court has not had an opportunity to address Colombe’s claim that 

the Tribe’s failure to comply with an amendment to its constitution divested 

the Tribe of jurisdiction over Colombe.”  App. 417.   Appellants cannot be 

held to the terms of the management contract which required BBC to 

address jurisdictional issues at the tribal appellate court before proceeding to 

federal court when the appellate court was not properly vested with 

authority.  Colombe v. Rosebud Sioux Tribe, 2011 WL 4458795, at *9-10 

(D.S.D. 2011).   

When Colombe agreed to be bound by the Rosebud Sioux Tribal 

Court Rules of Appellate Procedure in 1999 the Rules were valid and 

jurisdiction was authorized.  Nothing in the Management Agreement 
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provided for the situation in which the Tribe’s failure to implement the 

constitutional amendments approved in a Secretarial election eliminated the 

Supreme Court of the Rosebud Sioux Tribe’s authority to hear appeals. 

Despite the Management Agreement’s silence on the matter, the language 

employed contemplates a legally legitimate tribal appellate court.  To date, 

the Tribe still has not implemented the Secretarial election approved 

constitutional amendments properly authorizing its tribal trial and appellate 

courts. A proper appeal could not be made by Colombe then or now as a 

result. 

  It is impossible for BBC to have failed to exhaust tribal court 

remedies. To fail would suggest that there were legally legitimate remedies 

that BBC did not pursue.  The District Court’s conclusion otherwise 

effectively ignores years of subject matter jurisdiction jurisprudence.  

Accordingly, and consistent with the Thomas’s Court’s vision, Colombe’s 

Motion for Reconsideration and Motion for Trial on Permanent Injunction 

should be REVERSED and REMANDED. 
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III.  Economic Impossibility and Futility Equaled Exhaustion 
of Available Tribal Court Remedies  

  The United States Supreme Court and the Eighth Circuit U.S. Court of 

Appeals has required exhaustion of tribal court remedies in matters related to 

reservation affairs.  Iowa Mut. Ins. Co. v. LaPlante, 480 U.S. 9, 16, (1987); 

Bruce H. Lien Co. v. Three Affiliated Tribes, 93 F.3d 1412, 1420 (8th Cir. 

1996).  “At a minimum, exhaustion of tribal remedies means the tribal 

appellate courts must have the opportunity to review the determination of 

lower tribal courts.”  Iowa Mut. Ins. Co., 480 U.S. at 16-17.  There are, 

however, limits to tribal court and tribal appellate court exhaustion.  “We do 

not suggest that exhaustion would be required where an assertion of tribal 

jurisdiction is motivated by a desire to harass or is conducted in bad faith, or 

where the action is patently violative of express jurisdictional prohibitions, 

or where exhaustion would be futile because of the lack of an adequate 

opportunity to challenge the court’s jurisdiction.”  National Farmers Union 

Ins. Companies v. Crow Tribe of Indians, 471 U.S. 845, 857 fn. 21, 105 S. 

Ct. 2247, 2454 (1985) (internal citation omitted) (emphasis supplied).  

a. Standard of Review 

  The District Court’s legal conclusions regarding its own subject-

matter jurisdiction receive de novo review by the Circuit Court.  Knutson v. 
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City of Fargo, 600 F. 3d 992, 994 (8th Cir. 2010) (internal citation omitted).  

De novo review allows the circuit court to substitute its decision for the 

decision of the district court, “as if the circuit court had resolved the motion 

in the first instance.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255, 

106 S.Ct. 2505, 2514, 91 L.Ed.2d 202 (1986).   

b. Colombe Exhausted Tribal Court Remedies By Raising 
Jurisdictional Issues Multiple Times to Multiple Judges  

  Colombe does not dispute that BBC was required to exhaust its tribal 

court remedies prior to bringing suit in the Federal District Court, and 

submits it did so.  BBC exhausted all adequate opportunities to challenge the 

tribal court’s invalid judgment arguing that the tribal court had exceeded its 

jurisdiction.  

  In its Brief on Appeal to the Supreme Court of the Rosebud Sioux 

Tribe, BBC’s first argument was: “The IGRA creates no private right of 

action.”  App. 225.  The second BBC argument was: “The IGRA contains no 

provisions restricting how a management contractor may use its share of net 

revenue.”  App. 226.  Both of these arguments were express challenges by 

BBC to the tribal court exercising jurisdiction on matters that were the sole 

province of the NIGC.  Despite BBC’s efforts to explain the limitations on 

the tribal court’s jurisdiction pursuant to the IGRA, the Supreme Court of the 
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Rosebud Sioux Tribe ignored BBC’s jurisdictional argument, placed itself in 

the position of the NIGC, and ruled the mutually agreed upon plan to fund 

casino operating reserves was a modification to the Management Agreement 

and void.  App. 280.    

  The Rosebud Supreme Court without any discussion of its jurisdiction 

thus placed itself in the position of the NIGC and found that there had been a 

modification of the approved contract, and that the modification was void.   

The Supreme Court then disregarded the annual casino audits performed by 

auditors hired by the Tribe, and approved by the tribe prior to being filed 

with the NIGC.   Instead, the Supreme Court even admitted it didn’t really 

even understand the contract it had taken jurisdiction over:   

While some of these specifics may be difficult to ascertain with 
any degree of certainty due to a certain murk or confusion over 
what was written in the Management Contract, what some of 
the terms in the contract actually mean, what was actually done 
with the casino receipts, and what oral understanding existed 
between the parties, nevertheless the Court requires such an 
undertaking on remand.  Without it, the requirements of law and 
justice will remain unfulfilled and a disservice will be rendered 
to all concerned.   

 
App. 282-83.  (emphasis in original). 

  The Tribe then sought a rehearing, and a rehearing en banc asking the 

Supreme Court “to enter an order correcting its mistakes of fact and law, on 
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the grounds that the Court’s per curiam (sic) opinion and order is based on 

fundamental mistakes of fact and law, and so misapprehends and 

misunderstands essential points of law and fact.”  The Tribe’s petition was 

granted and the parties were allowed to file supplemental briefs if they chose 

to do so.   

 BBC filed its Optional Brief on Rehearing on September 8, 2006 to 

respond to the issue framed by the Supreme Court of the Rosebud Sioux 

Tribe, which was:  “What is the appropriate remedy for the illegal 

modification of the Rosebud Sioux Casino’s management contract provision 

dealing with the establishment and funding of the Operation Expense 

Reserve account?”  BBC’s first argument was that the Supreme Court of the 

Rosebud Sioux Tribe “did not discuss the jurisdictional issues raised by 

BBC in its Appeal Brief. That is unfortunate because BBC understands that 

the IGRA does not create jurisdiction for any Court to determine that issue.  

This Court’s reasoning on how it has jurisdiction to rule on that issue would 

thus have been helpful in framing this memorandum.”  App. 285.  Again, 

BBC explained its jurisdictional argument to the Supreme Court of the 

Rosebud Sioux Tribe.  App. 285-89.    
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 On October 2, 2006, the full five-member Rosebud Supreme Court 

filed its Summary Order as its decision on the rehearing en banc.  App. 296.    

Like its first decision, the Rosebud Supreme Court failed to discuss 

jurisdiction.  The Supreme Court even stated that the five annual audits were 

not part of the record.  Not only was that blatantly untrue, but the balance 

sheets from the audits for the years when the reserved funds were deducted 

and accrued  were also attached to the BBC Brief to render a simplified 

manner for reference to the accounting treatment of the reserved earnings.  

App. 253-59.  The Supreme Court then affirmed its previous opinion and 

remanded the case “for the ‘detailed accounting’ described therein.”   

The Supreme Court’s refusal to acknowledge limits on jurisdiction 

subsequently opened the flood gates to actual illegal modifications of the 

approved contract.  The Tribe was able to go back in front of Judge Jones in 

the tribal court and do exactly what it acknowledged could not be done – 

modify the approved Management Agreement.  The casino accounting 

system and the annual audits required by Section 6.8 of the Management 

Agreement were discarded.    The specific Management Agreement 

requirement for the “accrual method of accounting” was discarded.  

(Management Agreement § 6.5(c)).  Requirements that no reserves could be 
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deducted from gross receipts unless the Tribe first approved the budget for 

such reserves were overlooked.  §§  4.1(a)(2), 4.1(b) (12)(20), 6.2, and 

6.4(c)(5)  The Tribal Court’s unapproved modification in the Management 

Agreement resulted in a finding that based on checking account records for a 

limited period of time the cash accounting withdrawals by BBC exceeded  

cash accounting withdrawals of the Tribe resulting in a judgment against 

BBC.  (Judgment dated October 14, 2007 and filed October 24, 2007). 

  The Rosebud Supreme Court ruled – over BBC’s multiple objections 

– that the tribal court could decide what modifications to the Management 

Agreement were permissible and what were not.  Judge Jones followed the 

Supreme Court’s instructions, despite BBC’s continued protests to the 

contrary and, on October 16, 2007 rendered judgment in favor of the 

Rosebud Sioux Tribe for $527,146.76. App. 299-300  

  BBC was then prevented from filing a notice of appeal back to the 

Supreme Court to challenge the judgment entered against it by the tribal 

court because BBC did not have the funds to post a financial surety. Rule 2 

of the Rosebud Sioux Tribal Court Rules of Appellate Procedure provides:  

Upon the filing of the Notice of Appeal, the Appellant shall also 
be required to post an appellate bond. In civil matters, bond 
shall be set at $50.00, plus the Appellant shall be required to 
file a statement of financial responsibility equal to the amount 
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of the Judgment in Tribal Court. If the Appellant is unable to 
file the required financial statement, they shall be required to 
post cash or other sureties equal to the amount of the Tribal 
Court judgment.    

App. 360. 

On October 21, 2007 the Tribal Attorney General, who coincidentally also 

represented the tribe in the BBC litigation sent a notice to the Clerk of the 

Supreme Court of the Rosebud Sioux Tribe that stated:  

The purpose of this letter is to advise you that BBC should not 
be allowed to file a notice of appeal unless they file a statement 
of financial responsibility, cash or sureties [sic] equal to the 
amount of the judgment in Tribal Court. If BBC Entertainment 
cannot file a statement of financial responsibility which shows 
they are capable of satisfying the judgment, the Rules of 
Procedure to not permit the Defendant to file a notice of appeal. 

App. 336.  

  By 2007, BBC was no longer an active company.  After six years of 

litigation it was financially vanquished and was incapable of coming up with 

cash or surety in the amount of $527,146.76.  Instead, BBC filed a motion 

for a new trial which was summarily denied. App. 336 and App. 351.  

Following the Tribe’s suit to pierce BBC’s corporate veil and hold Colombe 

personally liable, Colombe also sought interlocutory review on his 

jurisdictional arguments. App.417.   Again, his effort was unsuccessful.  

App. 418. 
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   Aside from de novo review by the Federal District Court, BBC had 

no other adequate opportunity to challenge the tribal court’s usurping of the 

NIGC’s jurisdiction.  App. 123.  The District Court acknowledged that 

“Although the Rosebud Supreme Court never specifically addressed BBC’s 

jurisdictional claims, the Court nevertheless made an implicit ruling on the 

issue when it exercised its jurisdiction to find that the Contract had been 

modified and that the modification was void for failure to obtain NIGC 

approval.”  App. 383.  Despite the District Court’s recognition of the obvious 

futility in Colombe continuing to litigate in tribal court the District Court 

wrongly concluded that BBC had only exhausted its tribal court remedies 

“only as to the limited issue of the tribal court’s jurisdiction to find an illegal 

modification of the contract,” and dismissed Colombe’s claims concerning 

the October 16, 2007 judgment.  App. 382 and App. 384.    

  BBC raised its jurisdictional arguments multiple times and to multiple 

judges without success, acknowledgment, or discussion.   BBC challenged 

the tribal court’s invalid assertion of jurisdiction to the highest level and lost. 

This is the true test of remedy exhaustion. Even absent financial 

impossibility, to require Colombe and BBC to appeal the October 16, 2007 

after the Rosebud Supreme Court had implicitly ruled on BBC’s 
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jurisdictional claims when it exercised jurisdiction to find that the Contract 

had been modified and that the modification was void for failure to obtain 

NIGC approval would be an exercise in futility. App. 279-80; National 

Farmers Union Ins. Companies v. Crow Tribe of Indians, 471 U.S. 845, 857 

fn. 21, 105 S. Ct. 2247, 2454 (1985).    

Conclusion 
  Appellant Charles Colombe respectfully requests that this Court 

REVERSE the District Court’s Denial of Motion for Trial on Permanent 

Injunction, REVERSE the District Court’s Granting of Defendant’s Motion 

for Summary Judgment, REVERSE the District Court’s Dismissal of 

Colombe’s Claims concerning the October 16, 2007 Judgment, REVERSE 

the Judgment of Dismissal, and REMAND.   
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  /s/ Clint Sargent                     d   
 Clint Sargent 
 MEIERHENRY SARGENT, LLP  
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