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I. INTRODUCTION AND SUMMARY. 
 
Judge Dancks in her Report and Recommendations of September 28, 2012 (“Dancks 

Report”) correctly distinguishes the Hogansburg Triangle claim in this case from the Cayuga and 

Oneida decisions of the Second Circuit,1

________________________ 
1  See Cayuga Indian Nation of N.Y. v. Pataki, 413 F.3d 266 (2d Cir. 2005); Oneida Indian 
Nation of N.Y. v. County of Oneida, 617 F.3d 114 (2d Cir. 2010). 

 recognizing that those decisions were based on very 

different facts from the Mohawk claim.  Dancks Report at 34-36; MCA Objections at 1.  

Defendants argue that these differences in facts should be ignored.  Defendants assert that “[t]he 

Second Circuit has . . . expressly instructed that ancient land claim complaints such as those in 

these consolidated cases are completely ‘subject to dismissal ab initio’ based upon laches 

because they are patently and inherently disruptive of long-settled expectations.”  Defendants’ 

Objections at 1.  Defendants also argue that treating the Hogansburg Triangle separately 

“entirely misapprehends the nature of this action – a suit to reclaim substantially all of the land 

purportedly reserved to the Indians of St. Regis in the 1796 Seven Nations Treaty.”  Defendants’ 

Objections at 2; Treaty with the Seven Nations of Canada, May 31, 1796, 7 Stat. 55 (“1796 

Treaty”).  In essence, according to the Defendants, this Court should not examine the facts of the 

Mohawk claims at all.  Defendants would just lump all historic Indian land claim cases together 

and dismiss them whole cloth.  This is contrary to the law as stated by Congress, by the Supreme 

Court, and even by the Second Circuit itself, which dealt in detail with the facts of each case.  

Judge Dancks was correct to consider the facts of each Mohawk claim area separately, and this is 

especially so with the Island claims, which were originally filed as a wholly separate lawsuit on 

different factual and legal grounds than the mainland claims.  Despite the Second Circuit’s 
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precedent in dismissing the Cayuga, Oneida, and Onondaga2

II. THE ISLAND CLAIMS AND THE MAINLAND CLAIMS ARE TWO SEPARATE 
ACTIONS WHICH SHOULD BE CONSIDERED SEPARATELY FOR THIS 
MOTION. 

 claims, this Court can and should 

recognize that the radically different facts of the Mohawk claims – both the Island claims and the 

mainland claims – are distinguishable from those Second Circuit cases and not barred by 

“laches.” 

 
Importantly, the Court has before it two actions filed by the St. Regis Band of Canadian 

Indians (“MCA”) – later joined by the New York Tribe (“St. Regis Mohawk Tribe” or “SRMT”), 

the Mohawk Nation Council of Chiefs (“MNCC” or “Longhouse”), and the United States.  The 

two cases state different causes of action.  They should be considered separately.3

The first action, Docket No. 82-CV-783, concerns the mainland claims and involves the 

1796 Treaty and its violation by the State of New York.  The Mohawks in the 1796 Treaty gave 

up almost all of their aboriginal land, reserving only 24,900 acres where they had lived, farmed, 

milled grain, and fished since the time of European settlement.  The Mohawks still retain most of 

that land (almost 15,000 acres in New York, plus thousands more in adjacent Canada and 

islands), and the area has remained the center of Mohawk life continuously, from European 

settlement until today.  MCA Objections at 6-9.  In the Treaty of Buffalo Creek, Jan. 15, 1838, 7 

Stat. 561, the Mohawks were the only tribe excepted from the duty to move west, and they never 

moved.  The land at issue in the mainland claims is relatively small (10,000 acres from that 

original reservation), and the Mohawk population in the area is over 20,000 and growing.  MCA 

 

________________________ 
2  Onondaga Nation v. State of N.Y., No. 5:05-cv-0314, 2010 WL 3806492 (N.D.N.Y. Sept. 22, 
2010), aff’d Onondaga Nation v. State of N.Y., No. 10-4273-cv, 2012 WL 5075534 (2d Cir. Oct. 
19, 2012). 

3  Judge Dancks was correct to do so, though we object to her conclusions on the Island claims. 
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Objections at 6, 8-9.  This is a very different situation from other Second Circuit cases or City of 

Sherrill v. Oneida Indian Nation of N.Y., 544 U.S. 197 (2005).  MCA Objections at 3-6 

(describing the facts of Cayuga, Oneida, and Onondaga); Dancks Report at 18 n.14 (listing the 

Sherrill factual findings on the Oneida Tribe). 

The second action, Docket No. 82-CV-1114, was filed several months later.  This action 

constitutes the Island claims, which have nothing to do with the 1796 Treaty.  Instead, this action 

concerns the State of New York’s illegal taking and patenting of three Islands belonging to the 

Mohawks.  MCA Objections at 9-12.  The islands were part of Canada and reserved for the 

Mohawks by the British Government.  Id.  The islands were not under the jurisdiction of New 

York or the United States until a final “Boundary Treaty” in 1842 put them in the United States 

and specifically preserved Indian title.  Boundary Treaty of 1842, Aug. 9, 1842, 8 Stat. 572, 574-

575.  One island has always been totally uninhabited.  On the other islands, the State of New 

York removed any population long before this suit was brought.  The only current possessor is 

the State itself, the original wrongdoer in this case, and its creature the New York Power 

Authority (“NYPA”).  There are no individual, innocent “landowners” on the Islands.  Moreover, 

NYPA operates a power facility under a federal license that explicitly assures that recognition of 

Tribal ownership will not affect the operation of the facility.  MCA Objections at 9-12.  This 

action is unlike anything in the other New York Indian land cases – which did not involve any 

British-American treaties, changes in international boundaries, or the Federal Power Act. 

Many years ago, the Court consolidated the two cases into the current litigation, but these 

two actions deal with different underlying laws and different underlying facts.  The two actions 

are not only very different from each other, but also very different from Cayuga, Oneida, and 
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Onondaga.  This Court should consider the claims separately in determining whether they 

survive the Defendants’ pending motions to dismiss, and the Court should not dismiss the claims. 

III. IN SEEKING TO HAVE ALL THE MOHAWK LAND CLAIMS AREAS 
LUMPED TOGETHER FOR THE PURPOSES OF THIS MOTION, THE 
DEFENDANTS ARE ESSENTIALLY ASKING THE COURT TO IGNORE THE 
REAL FACTS OF THE CASE, CONTRARY TO SUPREME COURT AND 
SECOND CIRCUIT PRECEDENT. 

 
In the New York Indian land claims cases, the Second Circuit has defined a new 

equitable defense akin to laches that is highly fact-dependent.  In considering this “laches” 

defense, this Court must look beyond vague, generalized statements about “disruption” and truly 

examine the details of the case.  See MCA Objections at 12-13.  The Supreme Court in Sherrill 

went into substantial detail in determining that the doctrines of laches, acquiescence, and 

impossibility barred the Oneida from automatically converting land in the Tribe’s historic claim 

area into trust simply by purchasing it.  The Supreme Court considered a long list of factors, 

including the size of the claimed area, the tribal population figures over time, how many tribal 

members remained in New York, what happened to the lands of the Oneidas who remained, the 

demographics of both the city and the county involved, the character of the properties subject to 

the claim, etc.  Dancks Report at 18; Sherrill, 544 U.S. at 204-206, 211, 215-17.  Similarly, the 

Second Circuit in Cayuga and Oneida, citing the factors in Sherrill, considered each tribe’s 

remaining population in New York, the size of the claim area, the history of the tribe’s efforts to 

secure the land, which conveyances were at issue, when they occurred, and what the non-Indian 

population was in those areas.  See, e.g., MCA Objections at 3-6; Cayuga, 413 F.3d at 268-69, 

277; Oneida, 617 F.3d at 119-20, 126-127. 

The Defendants seek to get around this detailed factual inquiry by objecting to Judge 

Dancks’ separate review of each mainland claim area, including the Hogansburg Triangle.  

Case 5:82-cv-00783-LEK-TWD   Document 605   Filed 02/04/13   Page 8 of 16



5 
 

Defendants’ Objections at 3-10.  However, the Court needs to look carefully at the facts to 

determine whether “laches” is a bar.  As demonstrated on the map we enclosed with our original 

objections, the mainland claim areas – the Hogansburg Triangle, Massena, Fort Covington, and 

the Grass River Meadows – are not all contiguous with one another, but they are easily 

identifiable and discrete.  MCA Objections at Exhibit 1 (map).  This is not a massive lump of 

hundreds of thousands of acres as in Onondaga or Oneida, or even a large block of 64,000 acres 

as in Cayuga, where breaking it down into smaller sections would be an arbitrary exercise.  

MCA Objections at 3-6.  Instead, this is a small set of four very well-defined areas adjacent to 

the remaining Reservation and River, and which only total 10,000 acres together.  See MCA 

Objections at Exhibit 1 (map).  The characteristics of each area will be factually different.  Judge 

Dancks was right to consider the demographics, the land character, and the other factors of each 

area separately. 

IV. THIS COURT SHOULD NOT EXTEND CAYUGA, ONEIDA, AND ONONDAGA 
TO THE VERY DIFFERENT MOHAWK CLAIMS. 

 
 A. Courts should respect that Congress preserved these claims. 
 

The Indian Claims Limitations Act, Pub. L. No. 97-394, tit. I §3(a), 96 Stat. 1966, 1976 

(1982) (codified as amended at 28 U.S.C. § 2415) (“ICLA”), is a clear mandate from Congress.  

It placed a time limit on bringing Indian land claims.  Under the ICLA, claims brought within 

that time period are not barred.  MCA Objections at 22-25.  There is no dispute that the Mohawk 

claims were brought within Congress’ prescribed time.  Moreover, in passing the ICLA, 

Members of Congress hotly debated whether these claims were too “disruptive” or too “ancient” 

– the very same words that the Second Circuit uses to describe its concerns – but Congress 

concluded as a matter of law, equity, and fairness that the statute of limitations for these Indian 
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claims should be extended so long as the cases are brought within the time set by Congress.  See 

MCA Objections at 23-24 (citing the Congressional Record for these debates). 

 Two recent Supreme Court cases involving Indian tribes are instructive.  Each case 

emphasizes the importance of Acts of Congress in Indian matters and the reduced role of the 

courts where Congress has spoken clearly.  The case of United States v. Tohono O’Odham 

Nation, 131 S. Ct. 1723 (2011), concerned a federal statute that provides: 

The United States Court of Federal Claims shall not have jurisdiction of any claim 
for or in respect to which the plaintiff . . . has pending in any other court any suit 
or process against the United States . . . . 

 
28 U.S.C. § 1500; 131 S. Ct. at 1727.  The plaintiff Tribe had brought suit in a federal district 

court for an accounting of the United States’ handling of its funds.  While that suit was pending 

in the district court, the Tribe also brought suit in the Court of Federal Claims for a “restoration” 

of funds to its accounts held by the United States.  131 S. Ct. at 1727.  The trial judge in the 

Court of Federal Claims, applying the Act quoted above, dismissed the claim.  The Federal 

Circuit reversed, referring to a prior decision it had made, reading the Act narrowly and 

instructing the trial judge that he must follow his appellate court’s decisions.  Id. at 1729-30.  

The Supreme Court reversed, holding:  

Courts should not render statutes nugatory through construction
*  *  * 

. 

If indeed the statute leads to incomplete relief, and if plaintiffs like the [Tribe] are 
dissatisfied, they are free to direct their complaints to Congress.  This Court 
enjoys no liberty to add an exception [to the statute] to remove apparent hardship

 
. 

Id. at 1730 (emphasis added, internal citations omitted).  One could certainly argue that that is 

exactly what the Second Circuit has done here in Oneida, Cayuga, and Onondaga – that is, the 

Second Circuit has rendered an Act of Congress nugatory. 
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 An even stronger statement about the power of Congress in Indian cases and the reduced 

role of the courts is United States v. Jicarilla Apache Nation, 131 S. Ct. 2313 (2011).  There, the 

Supreme Court held that the Federal Circuit could not add a common law limitation to the 

Attorney-Client privilege in an Indian case.  Id. at 2330-31.  In doing so, the Court stressed the 

importance of Acts of Congress in governing Indian affairs and the limited role of courts.  

Among other quotations to the same effect, the Court quoted from Cherokee Nation v. 

Hitchcock, 187 U.S. 294 (1902): 

The power existing in Congress to administer upon and guard the tribal property, 
and the power being political and administrative in its nature, the manner of its 
exercise is a question within the province of the legislative branch to determine, 
and is not one for the courts. 
 

Jicarilla, 131 S. Ct. at 2324 (quoting Hitchcock, 187 U.S. at 308).  Similarly, in United States v. 

Oakland Cannabis Buyers Cooperative, 532 U.S. 483 (2001), the Supreme Court stated: 

[A] court sitting in equity cannot ‘ignore the judgment of Congress, deliberately 
expressed in legislation.’ Virginia R. Co. v. Railroad Employees, 300 U.S. 515, 
551 (1937).  A district court cannot, for example, override Congress’ policy 
choice, articulated in a statute. 
 

532 U.S. at 497. 

Congress thoroughly debated and passed a law setting down, for the first time in history, 

a statute of limitations for Indian land claims.  Congress was aware that the claims were 

“ancient,” and that recognizing them could be “disruptive,” but Congress decided that the United 

States’ duty to Indians demanded that the claims be recognized.  Courts are not free to ignore 

Congress’ decision. 
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B. The Supreme Court has repeatedly affirmed Congress’ decision to preserve 
these claims. 

 
 The Supreme Court, far from striking down the ICLA, has expressly preserved it.  For 

example, the Court in County of Oneida v. Oneida Indian Nation of N.Y., 470 U.S. 226 (1985) 

(“Oneida II”), concluded:  

One would have thought that claims dating back for more than a century and a 
half would have been barred long ago.  As our opinion indicates, however, neither 
petitioners nor we have found any applicable statute of limitations, or other 
relevant legal basis

 

, for holding that the Oneidas’ claims are barred or otherwise 
have been satisfied. 

Id. at 253 (emphasis added).  The Supreme Court also explicitly stated that claims listed in the 

ICLA list “remain[] live.”  Id. at 243.  The Court also cautioned against equitable arguments to 

contradict the law: 

The equitable doctrine of laches, developed and designed to protect good-faith 
transactions against those who have slept on their rights, with knowledge and 
ample opportunity to assert them, cannot properly have application to give vitality 
to a void deed and to bar the rights of Indian wards in lands subject to statutory 
restrictions. 

 
Id. at 244 n.16 (quoting Ewart v. Bluejacket, 259 U.S. 129 (1922)).  The Court in Sherrill further 

stated expressly that “we . . . do not disturb our holding in Oneida II.”  Sherrill, 544 U.S. at 221.  

See also MCA Objections at 22-25. 

 It is also important to understand clearly the Supreme Court’s decision in Sherrill.  The 

Supreme Court did not actually rule directly on the Oneida land claim.  Instead, the Court held 

that – in light of the extreme amount of land claimed by the Oneidas and the Tribe’s nearly total 

absence from the State – when the Oneida purchased land within the Tribe’s claims area, that 

land did not automatically revert to trust status outside of county regulation.  The Court held that 

the Tribe would have to go through the regular procedures provided in 25 U.S.C. § 465 to restore 

those lands to trust status.  The Court held that the Tribe’s proposed remedy (i.e., automatic 
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conversion to trust status upon purchase) was subject to laches, but left open the possibility of 

other remedies.  544 U.S. at 221. 

C. The Second Circuit has created a “laches” principle that conflicts with 
Congress’ decision and is not supported by precedent. 

 
 We recognize that the Second Circuit in its Cayuga and Oneida decisions (both by 

divided panels) held that under “laches,” the Court should reject the Cayuga and Oneida land 

claims themselves, not only certain remedies.  This is contrary, in our view, to the ICLA, Oneida 

II, and Sherrill.  The Second Circuit went even further by applying this “laches” dismissal to 

claims for land and

We do not think the Second Circuit’s elimination of damages as a remedy, even in cases 

where land cannot be returned to its original owner for reasons of fairness and equity, is 

supported by legal precedent.  Indeed, the Supreme Court in Sherrill, 544 U.S. at 218, cited 

positively another prior Supreme Court case, Yankton Sioux v. United States, 272 U.S. 351 

(1926), where the Court awarded just compensation damages to the heir of an Indian seller where 

land was not able to be returned.  Id. at 359. 

 claims for damages or restitution.  See, e.g., Cayuga, 413 F.3d at 268; 

Oneida, 617 F.3d at 126; Onondaga, 2012 WL 5075534. 

D. The Second Circuit’s decisions can be justified only by the extreme facts of 
the Cayuga, Oneida, and Onondaga claims, which are very different from the 
Mohawk claims. 

 
If the Second Circuit decisions in Cayuga, Oneida, and Onondaga can be justified at all, 

it is on the basis of their extreme facts.  In the Cayuga, Oneida, and Onondoga land claims, the 

Second Circuit was dealing with Tribes that had agreed to accept lands outside of New York 

under the Treaty of Buffalo Creek, had very little New York presence, and were claiming interest 

in large swaths of lands far removed from Indian communities and long abandoned by the 

Tribes.  MCA Objections at 3-6. 
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While the Second Circuit has probably gone too far in substituting judicial activism for 

interpreting acts of Congress, whether that is right or wrong should not affect the Court’s 

decision here.  This Court is faced with a case that is very different – where the Mohawks never 

left this area, still own and occupy approximately 15,000 acres in New York (and thousands 

more in adjacent Canada and islands), and have grown substantially in population and influence.  

Moreover, neither the Supreme Court nor the Second Circuit has dealt with a tribal land claim 

regulated by the Federal Power Act – a claim in which there are no innocent “landowners,” but 

instead the rights of the current possessor (i.e., NYPA) are governed by a license from the United 

States which inherently prohibits interruption or disruption if Indian title is recognized.  See 16 

U.S.C. §§ 791a-828c; MCA Objections at 11-12, 13-17.  The facts of this case – both the 

mainland claims and the Island claims – are so distinguishable from the Second Circuit 

precedents that those precedents simply should not apply. 

V. A DISTRICT COURT IS BOUND BY THE PRIOR LEGAL CONCLUSIONS OF 
ITS APPELLATE COURT BUT MUST MAKE ITS OWN FACTUAL FINDINGS. 

 
 So what should a District Judge do in light of the three prior holdings of the Second 

Circuit, but the significantly different facts of the case here? 

We recognize that a District Judge is bound to follow the legal rulings of his or her Court 

of Appeals.  But a District Judge is not bound to extend those rulings to fact situations where 

they do not fit.  Findings of fact are up to the District Judge, not the Court of Appeals.  18 James 

Wm. Moore, et al., Moore’s Federal Practice ¶ 134.05[3] (3d ed. 2012).  In a recent case, for 

example, the Court of Federal Claims noted:  

When the United States Supreme Court or the United States Court of Appeals for 
the Federal Circuit issues a decision, that decision is binding on the United States 
Court of Federal Claims unless the Court of Federal Claims judge finds that the 
facts presented are distinguishable from the facts in the case decided by the higher 
court, or, alternatively, that the applicable law has changed. 
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Crusan v. United States, 86 Fed. Cl. 415, 421 (2009) (emphasis added).  This is true in all 

situations, but it is especially true where “laches” or some similar equitable doctrine is at issue, 

because equitable doctrines are highly fact-specific and part of a District Judge’s discretion.  The 

Second Circuit itself has held: 

The equitable nature of laches necessarily requires that the resolution be based on 
the circumstances peculiar to each case . . . .  The inquiry is a factual one.  The 
determination of whether laches bars a plaintiff from equitable relief is entirely 
within the discretion of the trial court

 
. 

Tri-Star Pictures v. Leisure Time Prods., 17 F.3d 38, 44 (2d Cir. 1994) (emphasis added).  See 

also Ocean Advocates v. U.S. Army Corps of Engineers, 402 F.3d 846, 862 (9th Cir. 2005) 

(holding that whether laches bars a claim depends on the particular facts and circumstance of the 

case at bar, and the decision to apply laches is within the discretion of the trial court); supra at 4-

5. 

In short, the District Court is the finder of facts and determines whether the facts of a new 

case are distinguishable from prior precedent.  The Court should recognize the very different 

factual circumstances of the Mohawk claims and should not extend “laches” to dismiss them. 

VI. CONCLUSION. 

 The motions to dismiss the Mohawk claims should be denied.  

 
Dated this 4th day of February, 2013. 
 
       Respectfully submitted, 

 
      SONOSKY, CHAMBERS, SACHSE, 
           ENDRESON & PERRY, LLP 
 
      
      Harry R. Sachse, Bar No. 501320 

/s/ Harry R. Sachse    

      William F. Stephens, Bar No. 516714 
      Attorneys for Plaintiff 
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      1425 K Street, N.W., Suite 600 
      Washington, D.C. 20005 
      Tel: (202) 682-0240 
      Fax: (202) 682-0249 
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       wstephens@sonosky.com 
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