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UNITED STATES DISTRICT COURT

DISTRICT OF OREGON

PORTLAND DIVISION

Estate of Grace Kalama, by and through
Her personal representative, Debbie Scott,
Estate of Sean Starr, by and through his
personal representative, Ramona Starr,
Valerie Suppah, by and through her
personal representative, Lucille Suppah,
and Ladamere Kalama, by and through his
conservator, Elmer Scott,

Plaintiffs,

v.

Jefferson County, a political subdivision of
the State of Oregon; Jason Michael Evan;
The Confederated Tribes of the Warm
Springs Reservation of Oregon; Tod Henry
Kerr and Does (1 through 5),

Defendants.

Case No. 3:12-cv-01766-SU

REPLY IN SUPPORT OF
DEFENDANTS THE CONFEDERATED
TRIBES OF THE WARM SPRINGS
RESERVATION OF OREGON AND
TOD HENRY KERR’S MOTION TO
DISMISS AND RESPONSE TO
PLAINTIFFS’ ALTERNATIVE MOTION
FOR LEAVE TO AMEND

(ORAL ARGUMENT REQUESTED)

I. INTRODUCTION

Plaintiffs concede many parts of the Rule 12 motions filed by defendants The

Confederated Tribe of the Warm Springs Reservation of Oregon (Tribe) and Tod Henry
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Kerr (Kerr) (collectively, defendants).1  The arguments that plaintiffs make for those

parts that they don’t concede lack merit.

Plaintiffs fail to carry their burden to show that the court has subject matter

jurisdiction over the non-conceded claims against defendants.  Plaintiffs also fail to

show that this action should not be stayed or dismissed while plaintiffs pursue available

tribal court remedies.  Finally, plaintiffs fail to show that their first claim for relief states a

claim upon which relief may be granted.2   For all these reasons, defendants’ motions

should be granted.

II. PRELIMINARY STATEMENT

Without confirming or denying plaintiffs’ allegations, and for the purposes of

these motions and the supporting memorandum only, the Tribe and Kerr rely on the

facts as stated in plaintiffs’ complaint.  However, defendants object to any new or

different facts presented in plaintiffs’ response memorandum to the extent those

address defendants’ motion to dismiss. See Schneider v. California Dept. of Corr., 151

F.3d 1194, 1197 n. 1 (9th Cir. 1998) (for purposes of ruling on a motion to dismiss, a

court should ignore any new or different facts or allegations raised in responsive

memoranda).   Accordingly, those new or different facts (discussed specifically later) are

improper and should be ignored by the court.

1 Plaintiffs concede that their complaint does not state plausible violations of the
Fifth, Sixth, Eighth, Ninth, and Fourteenth Amendments.  Response at 7-8.  Thus, at a
minimum, the court should grant defendants’ motion to dismiss plaintiffs’ first claim for
relief to the extent it is based on those constitutional provisions.

2 For reasons discussed later, plaintiffs have failed to properly raise a motion for
leave to amend and, there, any statements by plaintiffs about proposed amendments to
their complaint are improper and should be disregarded in deciding defendants’
motions.
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III. REPLY IN SUPPORT OF DEFENDANTS’ MOTION TO DISMISS

A. This Court Lacks Subject Matter Jurisdiction Over Plaintiffs’ Claims Against
the Tribe and Kerr

i. Plaintiffs fail to show an express waiver or Congressional abrogation
of the Tribe’s immunity

In their response to defendants’ motion to dismiss (response), 3 plaintiffs

acknowledge that the Tribe is immune from suit absent abrogation by Congress or an

express waiver by the Tribe.  Response at 3.  Plaintiffs do not claim an abrogation by

Congress.  Nor do they show an express waiver by the Tribe allowing it to be sued in

federal court.  Rather, plaintiffs argue that a provision in the Tribe’s code allowing

certain actions against the Tribe to be filed against it in the Tribe’s court is “express” and

“signals the Tribes’ amenability to suit.”  Response at 3.  So, plaintiffs claim, allowing

this action in this court “would satisfy the purpose” of the Tribe’s tort claims waiver. Id.

Plaintiffs’ argument lacks merit.

A federal court lacks the power to ignore the sovereignty of an Indian tribe.  And

so, absent abrogation of that sovereignty by Congress (which, again, plaintiffs don’t say

exists), a federal court may only exercise subject matter jurisdiction over an action

against a tribe if the tribe has provided a clear express waiver to be sued in federal

court.  See Santa Clara Pueblo v. Martinez, 436 U.S. 49, 58, 98 S.Ct. 1670, 56 L.Ed.2d

106 (1978) (explaining that waivers of tribal sovereign immunity may not be implied; a

waiver of immunity “must be unequivocally expressed”); see also Allen v. Gold Country

3  In their response, plaintiffs claim there is a distinction between a challenge to
the court’s subject matter jurisdiction under Fed. R. Civ. P. 12(b)(1) and an assertion of
sovereign immunity. See Response, 2-3 (so stating).  Specifically, plaintiffs argue that
this court has subject matter jurisdiction because plaintiffs’ claims are based, in part, on
federal law. Id. at 2.  Plaintiffs’ argument lacks merit – an assertion of sovereign
immunity precludes a court’s subject matter jurisdiction. See Alvarado v. Table
Mountain Rancheria, 509 F.3d 1008, 1015-16 (9th Cir. 2007).  Thus, contrary to what
plaintiffs claim, sovereign immunity is properly raised under Fed. R. Civ. P. 12(b)(1).
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Casino, 464 F.3d 1044, 1047 (9th Cir. 2006) (a tribe's implied willingness to submit to

federal lawsuits does not waive tribal sovereign immunity); Quality Tooling, Inc. v.

United States, 47 F.3d 1569, 1574 (Fed.Cir.1995) (“That the government has waived its

immunity in the Court of Federal Claims does not imply that the government has waived

its immunity in other courts.”); Broughton Lumber Co. v. Columbia River Gorge Comm'n,

975 F.2d 616, 619–20 (9th Cir. 1992) (a waiver of immunity in state court does not

ordinarily waive immunity in federal court).  In other words, to effectively waive its

sovereign immunity, an Indian tribe must expressly and unequivocally waive immunity to

suit in the particular forum where plaintiff’s action lies. See Demontiney v. United

States ex rel. Dep't of Interior, Bureau of Indian Affairs, 255 F.3d 801, 812 (9th Cir.2001)

(holding that tribe did not waive its immunity to suit in federal court by expressing

willingness to face suit in tribal court).  As plaintiffs point out, the Tribe’s waiver allows

suit only in the Tribe’s court.  Response at 3 (citing Warm Springs Tribal Code (WSTC)

§ 205.044).  That waiver therefore does not mean that the Tribe has waived its immunity

to plaintiffs’ action in this court.

Nor is there any support for plaintiffs’ argument that the Tribe’s waiver for actions

in tribal court demonstrates its “amenability to suit” and thus would “satisfy the purpose

of the waiver.”  Response at 3.   Again, as  “separate sovereigns pre-existing the

Constitution,” Santa Clara Pueblo, 436 U.S. at 56, only the tribes themselves or

Congress “may limit, modify or eliminate the powers of local self-government which the

tribes otherwise possess.” Id.  Accordingly, a federal court cannot decide that a waiver

of sovereign immunity in one court allows the court to find the waiver covers another

court.
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The Tribe is entitled to sovereign immunity.  Defendants’ motion to dismiss all of

plaintiffs’ claims against the Tribe for lack of subject matter jurisdiction should be

granted.

ii. Plaintiffs fail to show that the Tribe’s immunity does not extend to
Officer Kerr

Plaintiffs don’t contest that the Tribe’s sovereign immunity extends to Kerr for

actions taken in his official capacity and within the scope of his employment. See

Response at 3-4 (supporting observation).  Thus, the court doesn’t need to address that

issue.  Instead, plaintiffs move for leave to amend their complaint to allege facts that

their current complaint doesn’t allege – Kerr acted either as a tribal deputy for Jefferson

County, or in his individual capacity. Id.  So, given the facts now alleged, the Tribe’s

immunity extends to Kerr.  Thus, defendants’ motion to dismiss all of plaintiffs’ current

claims against Kerr for lack of subject matter jurisdiction should be granted.

B.  Plaintiffs Fail to Show That the Exhaustion Requirement Does Not Apply to
      This Action

i. Plaintiffs misunderstand the applicable law governing exhaustion of
tribal remedies

In their response, plaintiffs concede that the court may dismiss or stay the action

pending exhaustion of tribal remedies (Response at 4),4 but they argue that, because

this action likely lies outside the Tribe’s judicial jurisdiction, an exception to the

exhaustion requirement applies.  Response at 5.  That argument should be rejected.

4 That concession is well taken, to be sure, because “[a] district court has no
discretion to relieve a litigant from the duty to exhaust tribal remedies prior to
proceeding in federal court.” Allstate Indem. Co. v. Stump, 191 F.3d 1071, 1073 (9th
Cir.), amended, 197 F.3d 1031 (9th Cir.1999); see also Sharber v. Spirit Mountain
Gaming Inc., 343 F.3d 974, 976 (9th Cir.2003) (per curiam) (noting that “[t]he absence
of any ongoing litigation over the same matter in tribal courts does not defeat the tribal
exhaustion requirement.”); United States v. Plainbull, 957 F.2d 724, 728 (9th Cir.1992)
(holding that exhaustion of tribal remedies is “required even in the absence of a pending
tribal court action”).
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Actions brought in federal court that raise a colorable or plausible question of

tribal court jurisdiction must be stayed or dismissed pending a jurisdictional

determination by the tribal court. Iowa Mutual Ins. Co. v. LaPlante, 480 U.S. 9, 14-15,

107 S. Ct. 971, 94 L. Ed. 2d 10 (1987); see also Elliott v. White Mountain Apache Tribal

Court, 566 F.3d 842, 848 (9th Cir.), cert. denied, -- U.S. --, 130 S. Ct. 624, 175 L. Ed. 2d

478 (2009) (exhaustion of tribal court remedies is not required only “when it is ‘plain’

that tribal court jurisdiction is lacking[,]”) (quoting Nevada v. Hicks, 533 U.S. 353, 369,

121 S.Ct. 2304, 150 L.Ed.2d 398 (2001)); Boozer v. Wilder, 381 F.3d 931, 935 n. 3 (9th

Cir. 2004) (if the argument in favor of tribal court jurisdiction is “not frivolous,” then it

would not be “plain” that tribal court jurisdiction is lacking).  Accordingly, whether a

complaint raises a colorable or plausible question of tribal court jurisdiction is the

relevant issue before the court, not whether, as plaintiffs contend, the tribal court will

likely exercise jurisdiction.5

ii. Plaintiffs fail to show that the action lies outside the Tribe’s judicial
jurisdiction

Even if plaintiffs had correctly framed the relevant question, it wouldn’t matter –

plaintiffs haven’t shown that this action “plainly” lies outside the Tribe’s judicial

jurisdiction.  As plaintiffs note, the Tribe’s code provides subject matter jurisdiction to the

tribal court over cases “arising on the reservation,” occurring within the reservation’s

borders, or over matters involving an “Indian defendant found upon the reservation.”

WSTC § 200.025(2)(a).6  Plaintiffs claim this case doesn’t fit within that language, but

they are incorrect.

5 Indeed, even if that was the relevant question, the tribal court–not this court– is
the court to first address the question. Nat'l Farmers Union Ins. Cos. v. Crow Tribe of
Indians, 471 U.S. 845, 855-56, 105 S. Ct. 2447, 85 L. Ed. 2d 818 (1985).

6 Although improperly raised for the first time in their response to defendants’
motions, plaintiffs now allege that they are all members of the Tribe.  Response at 4. To
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 Plaintiffs first claim that the Tribe and Kerr are not defendants over which the

Tribe’s court has subject matter jurisdiction because they do not meet the definition of

“Indian defendant” set out in WSTC § 200.010.  Response at 4-5.  But the Tribe’s tort

claim provisions expressly allow parties to bring certain claims against the Tribe and its

employees in tribal court. See Response at 3 (discussing provisions); see also WSTC §

205.001 to 205.006 (further supporting observation).  So, that argument by plaintiffs

lacks merit.

Moreover, it doesn’t matter if, as plaintiffs claim, this case doesn’t involve an

“Indian defendant found upon the reservation,” because the case “aris[es] upon the

reservation.”  WSTC § 200.025(2)(a).  Plaintiffs don’t deny that their complaint alleges

on-reservation acts by defendants. See Complaint, ¶¶ 26 & 29 (alleging such facts).

Rather, plaintiffs claim that the on-reservation conduct does not constitute the “operative

facts” of the complaint.  Response at 5-6.  In other words, according to plaintiffs, the

“true ‘key events’” then all took place outside of the reservation’s boundaries. Id.

Plaintiffs allege that the Tribe failed to properly train and supervise Kerr, and that

Kerr determined to initiate the alleged pursuit from within the borders of the reservation

and while acting in his official capacity and in the scope of his employment as a tribal

police officer.  Complaint, ¶¶ 11, 26, 29.  Those allegations plainly “arise upon the

reservation.”

the extent the court considers that statement as relevant to the exhaustion of tribal court
remedies issue,  it undermines plaintiffs’ claim that their action lies outside the Tribe’s
judicial jurisdiction, because a tribal court’s subject matter jurisdiction over its own
members is “first and foremost a matter of internal tribal law.”  Felix S. Cohen,
Handbook of Federal Indian Law § 7.02[1][a] (2012 ed.) (citing Fisher v. Dist. Ct., 424
U.S. 382, 389, 96 S. Ct. 943, 47 L. Ed. 2d 106 (1976) (denying state court jurisdiction
over adoption proceedings involving tribal members as interfering with the tribe’s right to
self-government).
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Moreover, while plaintiffs point out that the “true ‘key events’” of this action

include Kerr’s decision to initiate an alleged high speed pursuit,  Response at 5 (quoting

Complaint, ¶ 27), that argument relies on facts that not only have not been plead in

plaintiffs’ complaint – that before Kerr left the reservation he was not actively involved in

the “chain of events” at issue but was merely “‘monitoring’ police scanner activities,”

Response at 5, – but those facts are inconsistent with what plaintiffs have plead. See

Complaint, ¶ 26 (alleging that “Defendant Kerr, upon monitoring the activities of

Defendant Evans [sic], left the Warm Springs reservation entering Jefferson County and

travelled generally southbound on highway 26 to ‘assist’ Defendant Evans [sic].”).

Thus, the complaint alleges that Kerr made the decision to assist defendant Evan while

within the reservation borders.   Any new and different facts plaintiffs now rely on should

be disregarded.  See Schneider v. California Dept. of Corr., 151 F.3d 1194, 1197, n. 1

(9th Cir. 1998) (noting that generally “a court may not look beyond the complaint to a

plaintiff's moving papers, such as a memorandum in opposition to a defendant's motion

to dismiss”).

Whether or not plaintiffs are correct that “it is unlikely the Tribal Court will find it

has subject matter jurisdiction over this case” is irrelevant; again, what’s relevant is

whether an action raises a colorable or plausible question of tribal court jurisdiction.

Here, as plaintiffs concede, the Tribe’s court could exercise jurisdiction.  Accordingly,

the court must dismiss or stay the case until plaintiffs exhaust their tribal court remedies.

See Burlington N. R. Co. v. Crow Tribal Council, 940 F.2d 1239, 1245 (9th Cir. 1991)

(while the exhaustion requirement is mandatory, a district court has discretion whether

to dismiss or stay the proceeding pending exhaustion of tribal remedies).

////

////
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C.  Plaintiffs Have Failed to State a Claim for Relief Under 42 U.S.C. § 1983 against
      the Tribe and Kerr

i. Plaintiffs fail to show that the Tribe violated Section 1983

Plaintiffs do not refute that they have failed to show a “policy or custom” of the

Tribe that inflicted an actionable due-process-based injury, which is the only means by

which an entity may be held liable for Section 1983, since there is no vicarious liability in

the context of Section 1983. See Monell v. Dep't of Soc. Servs., 436 U.S. 658, 694, 98

S. Ct. 2018, 56 L. Ed. 2d 611 (1978).  Thus, the court should grant defendants’

alternative motion to dismiss plaintiffs’ first claim for relief as against the Tribe for failure

to state a claim upon which relief may be granted.

ii. Plaintiffs fail to show that Kerr violated Section 1983

Plaintiffs argue that their complaint sets forth sufficient facts to state an

unreasonable seizure claim in violation of the Fourth Amendment because Kerr “meant

to effectuate a stop by intercepting plaintiffs.”  Response at 7.  For several reasons, that

argument lacks merit.

Contrary to plaintiffs’ characterization, their complaint does not allege that Kerr

intended to effectuate a stop.  Instead, the complaint alleges that Kerr acted

“negligently, recklessly and with willful and wanton disregard” for plaintiffs.  Complaint, ¶

28.7    Accordingly, the court should disregard plaintiffs’ new allegation that Kerr “meant

to stop plaintiffs.” See Schneider, 151 F.3d at 1197, n. 1 (citing 2 Moore's Federal

Practice, § 12.34[2] (Matthew Bender 3d ed. 1997) (observing that a court may not “take

7 The complaint does contain one allegation that defendants acted, inter alia,
“intentionally,” but that term appears as one of a series of bare legal conclusions without
reference to any supporting facts. See Complaint, ¶ 31 (confirming statement).  A legal
conclusion is not entitled to the presumption of truth, and should be ignored by the court
for the purposes of ruling on defendants’ motion to dismiss. Ashcroft v. Iqbal, 556 U.S.
662, 678, 129 S. Ct. 1937, 173 L. Ed. 2d 868 (2009) (holding that “[a] pleading that
offers labels and conclusions or a formulaic recitation of the elements of a cause of
action will not do.  Nor does a complaint suffice if it tenders naked assertion[s] devoid of
further factual enhancement.”) (Internal quotations omitted).
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into account additional facts asserted in a memorandum opposing the motion to

dismiss, because such memoranda do not constitute pleadings”)).

Moreover, even if properly raised, the allegation that Kerr intended to effectuate a

stop by intercepting plaintiffs would not establish a plausible unreasonable seizure

claim. Brower v. County of Inyo, 489 U.S. 593, 109 S. Ct. 1378, 103 L. Ed. 2d 628

(1989), on which plaintiffs rely, doesn’t support a different conclusion.  There, the

Supreme Court held that a plaintiff stated an unreasonable seizure claim by showing

that he crashed into a road block set up by the police to stop him.  489 U.S. at 599.

Contrary to what plaintiffs claim, their case is not “analogous to the facts of Brower”

(Response, 5) because their complaint does not allege that any of the defendants set

up a road block with the intent to stop plaintiffs.  Indeed, the complaint lacks any

allegations at all that the defendants intended to stop plaintiffs by force. See Complaint,

¶¶ 25-28 (supporting characterization of complaint).

Admittedly, plaintiffs’ complaint alleges that Kerr pursued plaintiffs.  Id.  But, that

allegation on its own is not enough to make out an actionable Fourth Amendment

seizure claim, even if the facts alleged otherwise plausibly show that the crash occurred

as a result of the pursuit (which, here, they do not).  As the Court observed in Brower:

“[A] Fourth Amendment seizure does not occur whenever there is a
governmentally caused termination of an individual's freedom of
movement (the innocent passerby), nor even whenever there is a
governmentally caused and governmentally desired termination of an
individual's freedom of movement (the fleeing felon), but only when there
is a governmental termination of freedom of movement through means
intentionally applied. That is the reason there was no seizure in the
hypothetical situation that concerned the Court of Appeals. The pursuing
police car sought to stop the suspect only by the show of authority
represented by flashing lights and continuing pursuit; and though he was
in fact stopped, he was stopped by a different means–his loss of control of
his vehicle and the subsequent crash. If, instead of that, the police cruiser
had pulled alongside the fleeing car and sideswiped it, producing the
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crash, then the termination of the suspect's freedom of movement would
have been a seizure.”

489 U.S. at 596-97; see also California v. Hodari D., 499 U.S. 621, 626, 111 S.Ct. 1547,

1550–1551, 113 L.Ed.2d 690 (1991) (holding that a police pursuit in attempting to seize

a person does not amount to a “seizure” within the meaning of the Fourth Amendment);

County of Sacramento v. Lewis, 523 U.S. 833, 844, 118 S. Ct. 1708, 140 L.Ed. 2d 1043

(1998) (holding that no seizure occurred when police unintentionally crashed into

motorcyclist during pursuit).

To state a plausible Section 1983 claim based on the Fourth Amendment,

plaintiffs need to show more than Kerr’s intent to effectuate a stop by intercepting

plaintiffs; they must show that the collision itself was caused by “means intentionally

applied.” Brower, 489 US at 597.  In other words, plaintiffs must allege facts showing

that Kerr intended to strike their car to make out a seizure under the Fourth

Amendment.  Their complaint doesn’t do that.  Thus, plaintiffs have failed to state an

unreasonable seizure claim against Kerr.8

IV. DEFENDANTS’ RESPONSE TO PLAINTIFFS’ ALTERNATIVE MOTION
FOR LEAVE TO AMEND

A.  Plaintiffs Have Failed to Properly Raise a Motion To Amend

To properly raise a motion to amend a pleading, a party must attach a copy of

the proposed amended pleading to the motion.  LR 15-1(d)(1).  A court may deny leave

to amend when a plaintiff has not submitted a proposed amended pleading in accord

with a local procedural rule. Waters v. Weyerhaeuser Mortg. Co., 582 F.2d 503, 507

(9th Cir. 1978) (holding that “[i]t was clearly discretionary to deny the first motion to

amend for failure to comply with the local rule” when movant failed to attached proposed

8 Plaintiffs alternatively move to amend their complaint to allege facts showing a
violation of the equal protection provisions of the Fifth and Fourteenth Amendments.
That motion is addressed next.
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amended pleading); Cervantes v. Countrywide Home Loans, Inc., 656 F.3d 1034, 1043

(9th Cir. 2011) (affirming district court’s denial of leave to amend based in part on

movant’s failure to attach copy of proposed amended pleading to motion pursuant to the

district’s local rule); Gardner v. Martino, 563 F.3d 981, 991 (9th Cir. 2009) (affirming

denial of leave to amend because the movant failed to explain the proposed

amendments and “did not include a proposed copy of the second amended complaint

as required by District of Oregon Local Rule 15.1”).

Local Rule 15.1 requires a party seeking to amend to include a proposed copy of

the amended complaint with the motion.  Plaintiffs haven’t done that.  Accordingly, they

have not properly raised this motion and the court should therefore ignore it.

B.  Leave to Amend to Allege an Equal Protection Violation Should be Denied

i. Applicable law on motion for leave to amend

Fed. R. Civ. P. 15(a)(2) provides that a party may amend a pleading with consent

of the opposing party or leave of the court, and such leave should be freely given when

justice so requires.9   However, a court has discretion to deny leave to amend based on

a finding of, among other things, that an amendment is futile. Bonin v. Calderon, 59

F.3d 815, 845 (9th Cir. 1995); see also Forman v. Davis, 371 U.S. 178, 182, 83 S. Ct.

227, 9 L. Ed. 222 (1962).  A proposed amendment is futile where no set of facts can be

proved under the amendment that would state a claim for relief. Miller v. Rykoff-Sexton,

Inc., 845 F.2d 209, 214 (9th Cir.1988).  In other words, an amendment would be futile if

9 Pursuant to Fed. R. Civ. P. 15(a)(1), a party may amend a pleading as a matter
of course within 21 days of service of a responsive pleading or motion under Fed. R.
Civ. P. 12 (Rule 12 motion), whichever is earlier.  Defendants served their Rule 12
motion on plaintiffs on December 19, 2012.  The time for plaintiffs to file an amended
pleading as a matter of right has long passed.  Thus, plaintiffs’ motion is governed by
Fed. R. Civ. P. 15(a)(2).
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the complaint as amended would not survive a motion to dismiss. Nordyke v. King, 644

F.3d 776, 788 n. 12 (9th Cir. 2011).

ii. Plaintiffs’ motion for leave to amend to show an equal protection
violation should be denied

Plaintiffs want to amend their complaint to allege that defendants acted with the

intent to discriminate against plaintiffs based on their status as “Native Americans” or

that defendants intended to treat plaintiffs differently because of that status.   Response

at 8.   But that amendment – if granted – would not survive a motion to dismiss because

plaintiffs complaint would still fail to state any legally viable equal protection claim.10

To state an equal protection claim, a complaint must allege facts plausibly

suggesting (1) that the police acted with an intent to discriminate against the plaintiff

based upon race, nationality, or alienage, or (2) that the police intended to treat the

plaintiff differently from others similarly situated without a rational basis.  Alexander v.

City & County of Honolulu, 545 F. Supp. 2d 1122, 1131 (D. Haw. 2008) (citing

Washington v. Davis, 426 U.S. 229, 239-40, 96 S. Ct. 2040, 48 L. Ed. 2d 597 (1976)).

Accordingly, to survive a motion to dismiss, a plaintiff must allege an “unconstitutional

motive” by the defendants to discriminate. Flores v. Morgan Hill Unified Sch. Dist., 324

F.3d 1130, 1135 (9th Cir. 2003).

Here, plaintiffs fail to show that their proposed amendment would include any

facts plausibly supporting that defendants had an unconstitutional motive to

10 In their proposed motion to amend, plaintiffs refer to the equal protection
clauses of both the Fifth and Fourteenth Amendments.  Although the Fifth Amendment
does not have an equal protection clause, the due process clause of the Fifth
Amendment prohibits federal actors from denying individuals equal protection of the
laws just as the Fourteenth Amendment does for state actors. Weinberger v.
Wiesenfeld, 420 U.S. 636, 638 n. 2, 95 S. Ct. 1225, 43 L.Ed. 2d 514 (1975). Plaintiffs do
not seek leave to amend to allege any facts supporting that the Tribe and Kerr were
“federal actors.”  Thus, plaintiffs’ leave to amend to allege a Fifth Amendment based
equal protection claim would be futile for that reason alone.
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discriminate.  Alleging only that plaintiffs are all “Native Americans and members of [the

Tribe],” Response at 2, is not sufficient to show that defendants intentionally

discriminated against them on that basis, the essential element of an equal protection

claim. See Flores, 324 F.3d at 1135.  And, as noted, the allegation they propose – that

defendants had “the intent to discriminate” (Response at 8) – is just a bare legal

conclusion and thus not enough to show such a motive. Iqbal, 556 U.S. at 678.

Plaintiffs’ proposed amendment would not survive a motion to dismiss for failure

to state a claim upon which relief may be granted and would therefore be futile. 11

Accordingly, the court should deny plaintiffs’ alternative motion for leave to amend to

allege an equal protection violation.

V. CONCLUSION

Plaintiffs’ complaint against the Tribe and Kerr should be dismissed based on the

Tribe and Kerr’s sovereign immunity.  In the alternative, the court should dismiss or stay

the claims against the Tribe and Kerr while plaintiffs exhaust their tribal court remedies.

If the court denies the Tribe and Kerr’s motions to dismiss based on sovereign immunity

or their motion to dismiss/stay based on exhaustion of tribal remedies, plaintiffs’ first

claim for relief against the Tribe and Kerr should be dismissed.  Finally, plaintiffs have

failed to properly raise the alternative motion for leave to amend and that motion should

therefore be ignored.  In the alternative that the motion for leave to amend is

considered, leave to amend to allege an equal protection violation should be denied.

11 Additionally, as noted, plaintiffs have not claimed that their complaint alleges
facts sufficient to show that the Tribe may be held liable under Section 1983.a and they
do not seek leave to amend to add new facts showing the Tribe’s Section 1983 liability
for a “policy or custom” that inflicted an actionable due-process injury, the only way an
entity may be liable under a Section 1983 claim. See Monell., 436 U.S. at 694.  Thus,
leave to amend to add new facts showing an equal protection violation will also be futile
as against the Tribe for that reason alone.
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