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Pursuantto Ariz. R. Civ. App. P. Rule 23, Appellee and Plaintiff Loren R.

Shirk (hereinafter "Shirk") petitions this Court for review of the attachedCourt of

Appeals' Opinion, dated April 30, 2013 ("Opinion").

INTRODUCTION

This case involves a legal issue of first impression. It arose nearly six years

ago when two Gila River Indian Community (GRIC) police officers attempted to

stop paroled felon Leshedrick Sanford during evening rush hour traffic on the city

streets of Chandler. Shirk, an innocent bystander, was struck by Sanford's vehicle.

To this day, he remains partially confined to a wheelchair.

Shirk has sought redress for his injuries and, in fact, pursued his claims in

both state and federal court for over five years. Yet, contrary to the ideal espoused

by Chief Justice John Marshall in Marbury v. Madison, 5 U.S. 137, 163 (1803),

that "the very essence of civil liberty certainly consists in the right of every

individual to claim the protection of the laws, whenever he receives an injury," this

matter has presented contradictory statutory and contractual claims of sovereign

immunity shrouded within a complex federal regulatory regime governing Indian

lands that has denied Shirk his day in court.

The rule of law presently at issue is whether the United States, by providing

the GRIC with funds to purchase liability insurance for the Tribe's law

enforcement activities operated pursuant to its Self Determination or 638 Contract



with the BIA, waived the Tribe's sovereign immunity for the limited claims falling

outside the coverageof the Federal Torts Claim Act ("FTCA"). The United States

contends that it has. The GRIC maintains its sovereign immunity remains

unaffected. The Court of Appeals refused to decide this politically sensitive issue,

ruling instead on Shirk's alleged failure to raise the argument in 2008 at the time of

opposition to the Appellants' initial pleading, i.e. a motion to dismiss.

As demonstrated by the pleadings in this case, the issue concerning the

contractual waiver of the Tribe's sovereign immunity in this specific context, is a

legal distinction arising from decades of federal legislation attempting to finance

and regulate tribal activities under the Indian Self-Determination and Education

and Assistance Act (ISDEA) (codified at 25 U.S.C. §§ 450-450n). The differing

legal positions taken by the parties, including the Tribe and the United States as

amicus curiae, have created a legal question which in and of itself is extraordinary,

unique and compelling entitling Shirk to relief under Ariz. R. Civ. P. Rule

60(c)(6).

BASIS FOR PETITION FOR REVIEW

The discretion of Ariz. R. Civ. P. Rule 60(c)(6) stems from its federal

counterpart, Fed. R. Civ. P. Rule 60(b)(6). Roll v. Janca, 22 Ariz. App. 335, 337,

527 P.2d 294, 296 (1974). The Rule has significance in two ways: it extends the

Shirk filed suit on October 3, 2007 against the individual officers, hereinafter

referred to as the "Appellants."
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scope of relief from a judgment in the five preceding clauses and gives the court

sufficient latitude to set asidejudgments "when in extraordinary circumstancesthat

action is appropriate to accomplish justice in a particular case." Id. The facts and

circumstances in the present case, which the Court of Appeals clearly failed to

recognize, are sufficient to utilize Rule 60(c)(6), and unequivocally support a

holding that the trial court used sound discretion in setting aside the 2008 judgment

which had been granted in the Appellants' favor. See, Delbridge v. Salt River

Project, 182 Ariz. 46, 54, 893 P.2d 46, 54 (App. 1994).

ISSUES PRESENTED FOR REVIEW

Whether extraordinary circumstances exist warranting Shirk Rule 60(c)(6)

relief from judgment? That is, did the Court of Appeals err in reversing the trial

court's order of November 30, 2011?

ADDITIONAL ISSUES PRESENTED BUT NOT DECIDED

BY COURT OF APPEALS WHICH MAY NEED TO BE DECIDED

IF REVIEW IS GRANTED

Whether there has been a contractual waiver of the Tribe's sovereign

immunity from suit to the extent of the insurer's obligation under 25 U.S.C. §

450f(c)(3)(A) (2000)?



FACTS MATERIAL TO THE ISSUE PRESENTED FOR REVIEW

In 2007, Shirk filed a complaint against Appellants Michael Lancaster and

Hilario Tanakeyowma in Maricopa County Superior Court for personal injuries he

sustained as a result of the officers' gross negligence. The Appellants, however,

moved to dismiss the action on the grounds the court lacked subject matter

jurisdiction. Specifically, the Appellants maintained Shirk's claims lay, if at all, in

federal court against the United States under the FTCA. The Appellants further

asserted they were immune from suit as each was acting within the course and

scope of their employment with the GRIC. The trial court agreed and granted

judgment in the Appellants' favor concluding, "Plaintiff is limited to suing these

officers in either Federal or Tribal Court." Shirk Appendix, Exhibit 1.

Accordingly, Shirk filed suit in the District Court of Arizona against the

United States. 2 Yet, the United States, too, filed a Motion to Dismiss. The United

States argued that whether the Officers were carrying out the GRIC's 638 Compact

is determinative of whether the action lies against the United States or against the

Tribe which is covered by federally funded insurance. Critically, the United States

urged Shirk could maintain a direct action against the Tribe, or as in this case its

Officers, in state court pursuant to 25 U.S.C. § 450f(c)(3) (2000), contending the

2 Shirk respectfully requests the Court take judicial notice of Shirk v. United States

of America, CV-09-01786-PHX-NVW. The district court's order of August 27,

2010 is lodged herewith in Shirk's separately filed Appendix ("Shirk Appendix").
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GRIC is required to carry federally funded insurance for claims not covered by the

FTCA, and agreesto waive sovereign immunity from suit up to the limits of the

federally funded insurance policy.

In this vein, during the hearing on the United States' Motion to Dismiss, the

following exchangetook place with the Court:

THE COURT: All right. And what happened in the state case that
you filed? You filed against the officers and did- - was tribal
immunity invoked to defeat the claim?
MR. ROSE: That is correct, Your Honor.

THE COURT: Well, Mr. Johns argues that, in fact, the remedy here is

the federally recognized insurance that waives that. I take it you

simply were not aware of that at the time of the state proceeding.

MR. ROSE: That is correct, Your Honor.
***

THE COURT: Well, if the government is right and the waiver for the

Federal Torts Claim Act does not fit here, then it looks like you may have a

situation in which- - I assume it was the insurers for the officers through the

tribe improperly invoked tribal sovereign immunity in violation of the tribe's

contracts. And if that is the case, have you- - I mean, playing this chess

game a few moves ahead, have you thought about going back to state court

under Arizona Rule 60(c) to reopen that judgment based on- - I mean, you

can benignly call it mistake or malevolently call it fraud on the grounds that

what they did is just plain wrong, and you had excusable neglect for not

knowing about that contractual waiver of sovereign immunity.

The district court granted the United States' Motion to Dismiss on August 27,

2010. 3 Shirk Appendix, Exhibit 2.

3 Shirk filed a Notice of Appeal on October 27, 2010. The federal court appeal has

been stayed pending the outcome of the state court proceedings.
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Thereafter, Shirk returned to the Maricopa County Superior Court to set

aside the 2008 judgment under Ariz. R. Civ. P. Rule 60(c)(6). Shirk maintained

the Appellants had wrongly asserted sovereign immunity in this instance.

Specifically, he argued the Tribe's immunity was waived to the extent his claim

was covered by and within the limits of the federally funded liability insurance as

the FTCA did not apply. In addition, he established he had diligently prosecuted

his claim from the time of dismissal of the original action in December of 2008, to

the prompt filing of the Rule 60(c) motion after the federal court action was

denied. He demonstratedno prejudice would result to the Appellants in reinstating

the caseas the matter would proceed against the insurance policy. He proved he

had exhaustedall remediesbut had yet to have his day in court.

The Appellants opposed the motion, and the United States and the GRIC

appearedasamicus curiae. The United States advanced the position that Congress

provided liability insurance for Indian tribes under the 638 contract for claims

which are not covered by the FTCA, and waived tribal sovereign immunity up to

the policy limits, explaining "The Secretary was required to provide the insurance

taking into account the FTCA coverage, and the Tribe's sovereign immunity was

expressly waived up to the insurance policy limits." The GRIC, on the other hand,

argued there is no requirement the Tribe obtain liability insurance. Indeed, to date,

the GRIC maintains that although the Tribe does have a liability insurance policy,



"it is paid for with Community monies- not federal monies." Thus, "[b]ecause it

is not insurance provided by the Secretary of the Interior, it does not contain the

language required in 25 U.S.C. 450f(c) and does not permit the insurance carrier to

waive the sovereign immunity of the Community or its employees.''4

Plaintiff's motion to set aside the December 17, 2008 judgment was

ultimately granted. Shirk Appendix, Exhibit 3. Specifically, the trial court held

Shirk met his burden of proving "any other reason justifying relief from the

operation of judgment," and ruled as follows:

IT IS THEREFORE ORDERED granting the Plaintiffs Motion to Set
Aside Judgment Pursuant to Rule 60(c), A.R.C.P. Plaintiff has a

viable cause of action in State Court. Plaintiff has pursued relief in all

available forums with diligence. To allow the judgment to stand under

these circumstances would be unjust. Defendants are not prejudiced

by allowing the state action to proceed on its merits.

Strikingly, on review, the Court of Appeals reversed. The Court of Appeals

determined Shirk had not provided a reason "sufficiently extraordinary, unique or

compelling to justify relief under Rule 60(c)(6)." Opinion, p. 10, ¶15. In fact, the

court found the opposite, stating "Shirk could have raised his 25 U.S.C. § 450f(c)

sovereign immunity argument in his prior case in superior court." Id., ¶17. The

Court of Appeals is mistaken.

REASONS WHY REVIEW SHOULD BE GRANTED

It has always been, and continues to be, Shirk's position that, at the very least, he

be entitled to discovery and determination in this regard.
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I. The Court Of Appeals Erroneously Determined Shirk Could Have

Raised Section 450ffc)(3) In The Prior Case

In its Opinion, the Court of Appeals ruled as follows:

We initially conclude that Shirk does not provide an independent reason

justifying relief outside the five subsections preceding subsection 60(c)(6).

Shirk argues essentially that the Officers failed to make proper disclosure of

relevant information. Specifically, the Officers should have brought the

statute, 25 U.S.C. § 450f(c), to the attention of the court and disclosed the

GRIC insurance policy. The principle thrust of Shirk's alleged grounds for

setting aside the initial judgment is covered under Rule 60(c)(3). Subsection

3 grants relief when the adverse party has committed acts amounting to

fraud, misrepresentation or other misconduct. We have previously stated the

"failure to disclose evidence that may be relevant...can constitute

misconduct under Rule 60(c)(3). Because the basis for Shirk's motion- the

Officers should have disclosed relevant information- is substantially covered

by subsection (3), the motion under subsection (6) must generally be denied

because the catch-all provision of subsection (6) usually applies only when

one of the five mutually exclusive grounds under Rule 60(c) does not

provide a basis for setting aside the judgment.

Opinion, pp. 8-9, ¶13. (Internal citations omitted).

The Court of Appeals' rationale in granting the appeal, and reversing the

trial court, goes only so far as to hold the Appellants' failure to raise the existence

of liability insurance for claims falling outside the scope of FTCA amounts to a

fraud and/or misrepresentation that, upon discovery, should have been brought to

the trial court's attention within six months after the ruling as proscribed by Rule

60(c)(3). Indeed, the Court of Appeals misses the mark on whether there has, in

fact, been a fraud, misrepresentation or failure to disclose relevant information.

Both a fraudulent statement and a misrepresentation of fact require a specific



mental intent to deceive or mislead. Black's Law Dictionary defines fraud as"a

knowing misrepresentationof the truth or concealmentof a material fact to induce

another to act to his or her detriment." Bryan Garner, Black's Law Dictionary, 9th

ed. (2009), p. 731. A misrepresentation is defined as "the act of making a false or

misleading assertionabout something usually with the intent to deceive." Id., p.

1091. To this date, the Appellants, the Tribe, and other Indian nations

vociferously contend that Section 450f(c)(3) has no relevance to this case and, as a

consequence, they had no obligation to raise the issue and/or disclose the existence

of liability insurance despite mandatory obligations to do so. The United States, on

the other hand, maintains that unless the Appellants' acts are covered by the

FTCA, they are covered by federally mandated insurance, and Shirk should be able

to maintain a direct action against the Tribe in state court. The Court of Appeals

failed to consider that the legal consequences of the existence of liability insurance

only became known after the federal court determined the FTCA did not apply.

This period of time was well after the statutory six month period to raise the issue

of whether the Appellants' original motion to dismiss was predicated on fraudulent

representations - or misrepresentations - of fact. As the existence and legal

consequences of the Tribe's liability insurance remain an unresolved issue of law,

the insurance cannot form the basis of a finding by the Court of Appeals that the



Appellants' intentionally misled Shirk (or the trial court) by failing to disclose the

policy.

Significantly, the Appellants filed their initial pleading as a motion to

dismiss, three months after the filing of Shirk's Complaint. At that juncture,

essential to the determination concerning the trial court's subject matter

jurisdiction was whether the Appellants' actions were covered by the FTCA. It

was not until August of 2010 that the District Court determined they were not.

Shirk Appendix, Exhibit 2, p. 11 ("Because the officers were not acting in

accordance with [the purpose of the Contract] when they pursued Sanford for a

violation of state law outside the Gila River Indian Reservation, Congress'

extension of FTCA coverage to tribal employees acting pursuant to an ISDEA

contract provides no basis for jurisdiction in this case"). If the Appellants' actions

had fallen within the FTCA's coverage, Shirk would not have returned to the

Superior Court to move to vacate the 2008 judgment. When armed with this

knowledge, to wit, that the FTCA did not apply, Shirk acted diligently,

expeditiously and in good faith to have the state court judgment set aside.

Accordingly, Shirk was not merely advancing new arguments or supporting

facts which were available for presentation at the time of the original argument. Cf

Opinion, pp. 10-11, ¶17 ("Shirk could have raised his 25 U.S.C. §450f(c)

sovereign immunity argument in his prior case in superior court... If Shirk
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disagreedwith the original trial court decision regarding sovereign immunity as a

matter of law, he could have appealed,but he did not do so"). The legal issueof

contractual waiver was never properly framed during the infancy pleading stageof

the statecourt matter, aswaiver would only have significance if the FTCA did not

apply. It was not until the United StatesDistrict Court ruled the FTCA was

inapplicable, and the United Statestook a contrary position to the Appellants, that

contractual waiver of the Tribe's sovereign immunity became an issue in the case.

It is the combination of these procedural and substantive factors that raise

doubts as to the propriety of the Court of Appeals' ruling. And, it is the

consideration of these factors that is indispensible to a correct ruling by this

Honorable Court. See, e.g. Webb v. Erickson, 134 Ariz. 182, 189, 655 P.2d 6, 13

(1982) ("None of the circumstances of this case alone would have been sufficient

to invoke the equitable relief of clause 6. In combination, however, a unique

situation was created and we cannot say that the trial court abused its discretion in

vacating the default"). The Court of Appeals refused to address whether the GRIC

waived sovereign immunity under Section 450f(c)(3), stating "[b]ecause we

determine that Shirk did not establish the requisite extraordinary circumstances for

relief under Rule 60(c)(6), we need not decide whether he presented a meritorious

claim on sovereign immunity." Opinion, p. 11, ¶18. Leaving open the compelling

legal issue of whether an Indian tribe waives sovereign immunity when it
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purchasesfederally funded insurance to conduct law enforcement activities both on

and off the reservation becauseof a constrained view of procedural and substantive

law, should be reviewed by this Honorable Court.

CONCLUSION

The trial court cannot be said to have erred in ruling in Shirk's favor in

setting aside the 2008 judgment. There are "exceptional additional circumstances"

here demonstrating that relief from judgment, in the interest of justice, was

properly granted. Amanti Electric Inc., v. Engineered Structures, Inc., 229 Ariz.

430, 433, ¶ 10, 276 P.3d 499, 502 (2012). For these reasons, Shirk respectfully

requests this Honorable Court grant review.

RESPECTFULLY SUBMITTED this 30 th day of May, 2013.

Trinette S. Sachrison, # 025232

KAYE, ROSE & PARTNERS, LLP

402 West Broadway, Suite 1300

San Diego, California 92101

-and-

Bradley M. Rose, Pro Hac Vice

KAYE, ROSE & PARTNERS, LLP

1801 Century Park East, Suite 1500

Los Angeles, California 90067

Attorneys for Plaintiff/Appellee
LOREN SHIRK

By: /s/Trinette S. Sachrison
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