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 1 Case No.: Case No.: 1:13-CV-00609-LJO-MJS 

REPLY IN SUPPORT OF MOTION TO INTERVENE (FRCP 24) 

  

I. INTRODUCTION 

Plaintiff has failed to demonstrate in its Opposition why the most necessary and indispensable 

party to this action, Specially Appearing Proposed Intervenor-Defendant, the Picayune Rancheria of 

the Chukchansi Indians (“Tribe”), should be excluded from this lawsuit.   

There is a well-established factual record in this case.  Numerous financial institutions, 

independent of the disputing parties, have carefully reviewed that record and have spoken with all 

sides of the dispute, ultimately to determine who has authority, on behalf of the Tribe, to access and 

control the tens of millions of dollars in Tribal assets that they hold.  In each and every instance, the 

financial institutions have upheld the authority of the Tribe and its governing body, while rejecting 

Plaintiff’s claims.  Clearly, it is not a factual record that benefits Plaintiff.  Indeed, the only reason 

that there is now a case before this Court is because Plaintiff is attempting, through its tribal court, to 

do an end-run around all of those decisions that have been consistently against Ayala and Plaintiff, 

beginning with the Northern District’s decision and order in Tillie Hardwick, et al., v. United States of 

America, et al., Case No 5:79-cv-1710-JF dkt. 355,1 and moving through the more recent Tribal 

Referendum and decisions issued by the financial institutions and decisions by the legitimate Tribal 

Court.  But, “Facts are stubborn things; and whatever may be our wishes, our inclinations, or the 

dictates of our passions, they cannot alter the state of facts and evidence.”  John Adams.  However, 

rather than adhering to this factual record, Plaintiff has resorted to factual misrepresentations and post 

hoc explanations in its filings, failing to address even the most fundamental issues and 

mischaracterizing the Tribe as a faction that has no legitimate interest in intervening in this case.2   As 

set forth in its moving papers and below, the Tribe has multiple legitimate interests in intervening in 

this case.   

                                                 
1 Attached as Exhibit Q to the Declaration of Geoffrey M. Hash In Support of Specially-Appearing 
Proposed Intervenor The Picayune Rancheria of the Chukchansi Indians’ Motion to Intervene (FRCP 24), 
dated May 7, 2013 (“Hash Decl.”).   
2 For example, in her declaration, Nancy Ayala fails to explain why she, as the then Tribal Council 
Chairwoman, voted to suspend then Tribal Council members Brechbuehl and Wynn if such suspensions 
were procedurally improper.   Similarly, Ayala fails to explain why, if such suspensions were procedurally 
improper, she took no efforts to correct the alleged mistakes until well after her attempted overthrow of the 
legitimate Tribal Council on February 21, 2013.      
 

Case 1:13-cv-00609-LJO-MJS   Document 15   Filed 05/31/13   Page 2 of 11



Rosette, LLP 

193 Blue Ravine Road 

Suite 255 

Folsom, California  95630 

 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 2 Case No.: 1:13-CV-00609-LJO-MJS 

 
REPLY IN SUPPORT OF MOTION TO INTERVENE (FRCP 24) 

 

Plaintiff’s circular and internally inconsistent arguments regarding jurisdiction are initially 

dizzying and confusing. To be clear, the Tribe agrees that this Court lacks jurisdiction to resolve the 

internal Tribal leadership dispute.  The Tribe has not concealed the fact that this lack of jurisdiction is 

one of several reasons it will immediately file a motion to dismiss in the event the Court grants the 

pending motion to intervene.  On the surface, Plaintiff claims to agree with that jurisdictional line as 

well.  Below the surface, however, Plaintiff actually seeks to use this Court to legitimize its own 

illegitimate tribal court system and tribal council where neither that court nor that council have ever 

been recognized as having any authority by any entity other those created by Plaintiff itself after the 

attempted take-over of February 21, 2013.  In other words, Plaintiff’s Complaint inherently seeks to 

have this Court resolve the very internal Tribal leadership dispute that Plaintiff claims (and the Tribe 

agrees) this Court has no jurisdiction to resolve.  Thus, it is not surprising that Plaintiff has spent a 

great amount of effort arguing for the purported legitimacy of its tribal court and council.       

Finally, Plaintiff conflates and confuses two separate jurisdictional issues, arguing that this 

court lacks jurisdiction to rule on intervention because such a ruling would necessarily require 

reaching the merits of the underlying internal Tribal leadership dispute.  However, this Court does 

have jurisdiction to determine the only issue presently before it: intervention.  Further, and despite 

Plaintiff’s unsubstantiated claims to the contrary, this Court may address that lone issue and actually 

allow intervention without ruling on, or considering, the underlying merits of the internal Tribal 

dispute.  As detailed below, and as Plaintiff is aware, courts have confirmed that it is appropriate to 

grant intervention in the context of a tribal leadership dispute, even where the intervening party has 

clearly stated its intentions to immediately thereafter file a motion to dismiss for lack of jurisdiction 

and failure to join an indispensable party, all without wading into the murky waters of internal tribal 

disputes that lie beyond applicable jurisdictional limits.     

Plaintiff’s Opposition demonstrates that it seeks to use this Court to legitimize Plaintiff’s ad 

hoc tribal council and tribal court, a court set up without approval from the Tribal Council. As such, 

Plaintiff’s Opposition only reiterates the compelling grounds for intervention articulated in the Tribe’s  
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Memorandum of Points and Authorities In Support of Motion to Intervene as Specially Appearing 

Defendant (FRCP 24) (“Motion”).   

II. ARGUMENT 

Plaintiff has failed to set forth any sound argument as to why this Court should deny the 

Tribe’s Motion.  Plaintiff fails to demonstrate either that the Tribe is unable to meet the requirements 

for intervention pursuant to Fed. R. Civ. P. 24(a), or that the Tribe’s permissive intervention is not 

authorized under Fed. R. Civ. P. 24(b).  Moreover, because Fed. R. Civ. P. 24 allows liberal 

construction in favor of intervenors “guided primarily by practical and equitable considerations,” the 

Tribe respectfully requests that this Court grant its request to intervene as a defendant in this case, for 

the limited purpose of allowing it to file the motion to dismiss.  United States v. City of Los Angeles, 

288 F.3d 391, 397 (9th Cir. 2002); see also Southwest Ctr. for Biological Diversity v. Berg, 268 F.3d 

810, 818 (9th Cir. 2001); Arakaki v. Cayetano, 159 F.3d 405, 409 (9th Cir. 2003).    

A. Plaintiff’s Jurisdictional Arguments Expose Its Own Present Efforts For What 

They Are: Recognition of Authority Where There Has Previously Been None.   

Plaintiff has confused and misstated the actual law regarding this Court’s jurisdiction to 

determine a motion to intervene in the context of a tribal leadership dispute.   Specifically, Plaintiff 

argues that this Court cannot grant the Tribe’s Motion because that action would necessarily involve a 

determination that the Proposed Intervenor Defendant is the legitimate leadership of the Tribe. 

Opposition, page 6, lines 16-19.   Under Plaintiff’s flawed logic, this Court actually could not deny 

the Tribe’s Motion because that too would necessarily involve a determination on the merits as to who 

is the legitimate leadership of the Tribe (Plaintiff in the event of denial).     

Fortunately, the applicable case law, including that which Plaintiff relies upon, illustrates the 

flaws in Plaintiff’s logic.  Indeed, courts in similar contexts have expressly found that they can 

recognize one group over another without either resolving or even considering internal tribal 

leadership issues over which they lack jurisdiction.  For example, in Goodface, et al. v. Grassrope, et 

al. the Eight Circuit Court of Appeals directed a district court to recognize one group – to the 

exclusion of another group and in the context of a tribal leadership dispute – for the purpose of  
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conducting government to government relations with the Bureau of Indian Affairs (“BIA”), and 

affirmed that it could do so without overstepping jurisdictional boundaries or even reviewing the 

merits of the underlying tribal law and leadership dispute.  Goodface, et al. v. Grassrope, et al., 708 

F.2d 335, 339 (8th Cir. 1983).  If a district court has jurisdiction to recognize one group over another 

for purposes of contract management and government to government relations with the BIA, surely it 

has jurisdiction to recognize a group for the purposes of intervention here.   

Further, Plaintiff’s jurisdictional arguments against intervention are internally inconsistent.  

As mentioned above, Plaintiff claims that this Court lacks jurisdiction to decide an internal Tribal 

leadership dispute, while also arguing for comity and enforcement of a decision issued from its own 

court, a decision that Plaintiff will assuredly use in an attempt to resolve that internal Tribal 

leadership dispute.  In doing so, Plaintiff expressly seeks recognition by a federal court of its 

authority, i.e. resolution of the very internal Tribal leadership dispute that Plaintiff correctly states is 

beyond the jurisdiction of this Court.  Under established principles of comity, this Court cannot do 

that unless it recognizes the authority of Plaintiff’s tribal court, and indirectly Plaintiff since it was 

Plaintiff that created the tribal court.  Plaintiff conveniently fails to state that another Tribal Court, the 

legitimate Tribal Court established before this dispute, issued a ruling directly contrary to Plaintiff’s 

purported tribal court ruling, effectively recognizing that the Tribe, i.e., Proposed Intervenors, possess 

valid authority to act on behalf of the Tribe and issuing a temporary restraining order, prohibiting 

Plaintiff from taking further action involving its purported tribal court and Rabobank.3   Thus, just as 

in Smith v. Babbit, a careful examination of Plaintiff’s Complaint and the factual record reveals that 

this action is nothing more than an attempt by Plaintiff to appeal the Tribe’s Referendum (described in 

the Motion) and disregard a valid Tribal Court ruling, along with the decisions of at least three 

financial institutions as of this time and the District Court for the Northern District of California’s 

Order in Tillie Hardwick.  Smith et al. v Babbitt et al., 100 F.3d 556, 559 (8th Cir. 1996).   

… 

                                                 
3 See Exhibit A to the Supplemental Declaration of Geoffrey M. Hash In Support of Specially-Appearing 
Proposed Intervenor Defendant The Picayune Rancheria of the Chukchansi Indian’s Motion to Intervene 
(FRCP 24) (“Hash Supp. Decl.”). 
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B. Courts Facing Nearly Identical Circumstances Affirm This Court May Grant 

Intervention. 

1. California Valley Miwok Tribe, et al. v. Ken Salazar, et al. Granted 

Intervention to Protect Fundament Tribal Governance Interests.   

In California Valley Miwok Tribe, et al. v. Ken Salazar, et. al., (“CVMT”) the United States 

District Court for the District of Columbia faced two groups embroiled in a leadership and 

membership dispute.  See California Valley Miwok Tribe, et al. v. Ken Salazar, et. al., Case 1:11-cv-

00160-RWR, United States District Court for the District of Columbia, dkt no. 52.  One group, led by 

Yakima Dixie among others (“Dixie Faction”), falsely sued the United States Department of Interior 

(“DOI”) in the name of that tribe and tribal council following the DOI’s recognition of a General 

Council led by Sylvia Burley as the legitimate tribal government (“Tribal Council”).  Id.  The Dixie 

Faction sought declaratory and injunctive relief, like Plaintiffs do here.  Id. at p. 6.  Like the Tribe 

here, the Tribal Council moved to intervene for the limited purpose of filing a motion to dismiss for 

lack of subject matter jurisdiction, for failure to join an indispensable party, and for failure to state a 

claim.  Id at p. 6.  The Tribal Council, like this Tribe, argued that intervention was necessary in order 

to protect the tribe’s fundamental interests in defending its sovereignty and citizenship, which would 

be protected via the subsequent motion to dismiss.  Id.   The CVMT Court granted the Tribal 

Council’s motion to intervene, and, contrary to Plaintiff’s assertions here, was able to do so without 

considering or resolving the underlying internal tribal leadership and membership issues.  Id. at p. 2.   

The CVMT Court granted the motion to intervene as of right in part because the Tribal 

Council sought to intervene in order to persuade this Court “to refrain from presiding over a 

procedurally defective [Complaint] and rendering a ruling on the merits in an action over which its 

lacks jurisdiction.”  Id. at p. 13.  That is all that the Tribe seeks to do here.  The Tribe only seeks to 

stop Plaintiff’s current effort to have this Court resolve that internal leadership issue, which is the 

embedded but actual purpose for which Plaintiff brought this action.  The CVMT Court also reasoned 

that the Dixie Faction’s action threatened to impair the proposed intervenor Tribal Council’s legally 

protected interest “because resolution of the matter in the plaintiff’s favor would directly interfere 

with the governance of the Tribe as currently recognized . . .”  Id at p.10.  There can be no doubt that 
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resolution of this matter in Plaintiff’s favor would directly interfere with the governance of the Tribe 

as it is currently recognized by the legitimate Tribal Court (as reflected in the accompanying order 

dated March 27, 2013)4 the banks and other third parties involved in the Tribe’s business operations, 

and as it is recognized under established principles of federal Indian law.  In contrast, no third party 

has ever recognized Plaintiff.  Only its sham court has granted recognition in an effort to ultimately 

obtain recognition by this Court.5   

2. Alturas Indian Rancheria v. Kenneth Salazar, et al., Granted Intervention To 

An Opposing Tribal Leadership Group. 

In Alturas Indian Rancheria v. Kenneth Salazar, et al., this Court granted intervention to an 

opposing tribal leadership group in the context of a leadership dispute for the purpose of protecting 

the interest of the government and its membership.  Alturas Indian Rancheria v. Kenneth Salazar, et 

al., 2:10-cv-01997-LKK-EFB (dkt. no. 56 (Order Granting Motion to Intervene) and dkt. no. 42 

(Motion to Intervene).  Like CVMT, this Court granted the motion to intervene without touching the 

merits or resolving the underling internal tribal leadership dispute.   

Plaintiff’s counsel in this matter actually represented the group in Alturas referred to as the 

Del Rosa Faction, which sought intervention in that matter, claiming to be the “real” Alturas Indian 

Rancheria.  Alturas Indian Rancheria, dkt no. 56, at pages 4 and 8.  The Alturas plaintiffs objected on 

essentially the same grounds as Plaintiff has objected here, arguing that the case related to the “rights 

and entitlements of the Tribe’s interim governing body only,” and that since the Del Rosa Faction was 

not that body, it had no protectable interest and was therefore not entitled to intervention.  Ultimately, 

the Court found that the Del Rosa Faction had significant protectable interests, allowing it both 

permissive intervention and intervention of right, while carefully affirming that it did not have 

jurisdiction to decide, and was not deciding, the underlying leadership dispute.  Id at 8 and 11.   Thus, 

as Plaintiff’s counsel argued successfully when the situation was reversed, a court may grant 

                                                 
4 See Exhibit A to the Hash Supp. Decl.  
5 As noted, the legitimate and duly constituted Tribal Court issued a ruling on March 27, 2013, inherently 
recognizing that Proposed Intervenor is, in fact, the validly-authorized body empowered to act on behalf of 
the Tribe.  See Exhibit A attached to the Hash Supp. Decl.  Plaintiff’s attempt to have this Court recognize 
Plaintiff’s invalid tribal court order necessarily subsumes a determination that Plaintiff, and its created 
tribal court, represent the Tribe.  They do not. 
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intervention to an opposing tribal leadership group, in the context of a leadership dispute, and it may 

do so without addressing the internal tribal matters over which it lacks jurisdiction.   

C. Plaintiff Has Failed To Rebut The Facts Establishing That Intervenor Defendant 

Qualifies For Mandatory Intervention. 

Plaintiff’s argument against both mandatory and permissive intervention rests on its claim that 

“Proposed Intervenor can only intervene to protect the interests it claims to represent, those of the 

Tribe, if the Court determines that the Proposed Intervenor is the majority of the current Tribal 

Council of the Tribe.”  Opposition, page 6, lines 16-19 (emphasis added).  On the authority above, 

such a claim is simply mistaken.  In contrast, the Tribe sets forth in detail, in its Motion, substantive 

reasons as to why its intervention under Fed. R. Civ. P. 24(a) is proper, demonstrating that it meets 

this district’s four-part test for intervention as a matter of right in this action because: (1) its 

application for intervention was timely; (2) it has a cognizable interest in the pending action; (3) 

disposition of this action could impair the Tribe’s ability to protect its various interests; and (4) the 

existing parties cannot adequately protect the Tribe’s interests.  Fed. R. Civ. P. 24(a); Sierra Club v. 

EPA, 995 F.2d 1478, 1481 (9th Cir. 1993).  Plaintiff concedes the Tribe’s demonstration that the 

application is timely and that disposition of this action could impair the Tribe’s ability to protect its 

interests.6 

1. The Tribe Seeks Only To Protect Significant, and Otherwise Unprotected, 

Tribal Interests.   

 As discussed in the Tribe’s Motion and herein, “a party has a sufficient interest for 

intervention purposes if it will suffer a practical impairment of its interests as a result of the pending 

litigation.”  Cal. ex rel. Lockyer v. U.S., 450 F.3d 436, 441 (9th Cir. 2006).  The standard for 

establishing interest sufficient for intervention is low: “Whether an applicant for intervention 

demonstrates sufficient interest in an action is a practical, threshold inquiry.  No specific legal or 

equitable interest need be established.”  Southwest Center for Biological Diversity v. Berg, supra., 

                                                 
6 While Plaintiff asserts in its opposition that the Tribe has not demonstrated that disposition of this action 
could impair the Tribe’s ability to protect its interests, Plaintiff provides absolutely no substantive 
argument related to this factor or authority in support of the same.  Thus, Plaintiff has failed to rebut the 
Tribe’s argument and has effectively conceded this point.   
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268 F.3d at 818, citing Greene v. U.S., 996 F.2d 973, 976 (9th Cir. 1993).   

 As described in detail in its Motion, the Tribe has a significantly protectable interest in its 

financial stability through continued operations of the Casino, including its contractual relationship 

with its qualified bank, Rabobank.  Plaintiff’s request for comity and recognition of an order issued by 

its self-created tribal court directly threatens that financial stability, which in turn threatens continued 

operation of the Tribal government and vital social service programs.   

 Plaintiff’s request for relief in the Complaint threaten the Tribal sovereignty, which  

fundamentally involves the right to create its own rule of law and be governed by it.  Plaintiff now 

seeks recognition of an illegitimate “tribal court,” recognition of an invalid order issued by that court, 

and recognition of itself as the legitimate governing body of the Tribe, all of which is (1) contrary to 

Tribal law and the will of the Tribe’s membership; (2) contrary to a legitimate Tribal Court order (see 

e.g., Exhibit A to the Hash Supp. Decl.); and (3) beyond the jurisdiction of this Court.   

 Plaintiff has done nothing to address these authorities and facts, and has instead chosen to rest 

its entire argument on the (mistaken) premise that the “Proposed Intervenor can only intervene to 

protect the interests it claims to represent, those of the Tribe, if the Court determines that the Proposed 

Intervenor is the majority of the current Tribal Council of the Tribe.”  Both the CVMT and Alturas 

Indian Rancheria Courts were able to grant intervention to an opposing leadership group without 

determining the underling and internal leadership dispute.  As described above, any decision under 

Plaintiff’s theory would necessarily involve the Court’s resolution of issues over which it has no 

jurisdiction. The reality is, and the cases affirm the same, that the Court does not have to reach the 

internal leadership dispute in order to grant intervention.  With this argument set aside, Plaintiff is left 

with no opposition as it has done nothing to address the specific interests cited in the Motion.  

2. Defendants Lewis, Alberta, and Bushman Are Not Able To Adequately 

Protect The Interest of the Tribe. 

Plaintiff has never served Defendants Lewis, Alberta or Bushman with copies of the 

Complaint, Summons, or any other papers in this matter.  Thus, they are not proper parties and have 

no ability to protect the interests of the Tribe.   
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But, even assuming, arguendo, that Plaintiff had served them, these individual defendants are 

not sufficiently able to protect the interests of either the entire Tribal Council or the General Council.  

See Canadian St. Regis Band of Mohawk Indians v. State of NY, 573 F.Supp.1530, 1537 (N.D.N.Y. 

1983) (individual tribal members lack standing to assert claims on behalf of the Tribe).    

D. Plaintiff Has Failed to Rebut The Facts Establishing That Intervenor Defendant 

Qualifies for Permissive Intervention. 

As stated above, Plaintiff rests its argument against permissive intervention on its mistaken 

claim that the Court must resolve the internal Tribal leadership issue in ruling on intervention.  

Permissive intervention may be granted where there is a common question of law or fact, the 

existence of which is liberally construed.  Kootenai Tribe of Idaho v. Veneman, 313 F.3d 1094, 1108-

1109 (9th Cir. 2002).  Again, the Tribe has a common interest in law and fact in this action given that 

Plaintiff attempts to use this court to legitimize its actions taken in direct contravention of Tribal law 

and the mandate, via Referendum, of more than half of the Tribal membership, as well as in disregard 

of the order of the valid Tribal Court.  See Exhibit A to the Hash Supp. Decl.  Access to the Tribal 

monies at issue in this lawsuit is central to continued Tribal operations.   

E. Plaintiff’s Attack on the Declaration of Geoffrey M. Hash is Procedurally 

Defective and Further Demonstrates Plaintiff’s Inconsistent Arguments. 

As Plaintiff admits in its Opposition, the proper way to challenge evidence offered in a 

declaration is through a motion to strike.  Fed. R. Civ. P. 12(f).  A Motion to Strike affords both 

parties the right to brief their arguments, and in that process clarifies the dispute for this Court’s 

review and decision.  Plaintiff attempts a Motion to Strike under the guise of an Opposition in a patent 

attempt to cut short the necessary time and briefing needed to fully argue such issues.  It is simply 

impossible to address the very broad scope of Plaintiff’s allegations in the context and confines of a 

ten page reply, and only serves in this context to distract from the very important matters at issue in 

the Tribe’s Motion.  In the event that this Court is inclined to deny the Tribe’s Motion for lack of 

evidence (if the Court strikes all or any portion of the Hash Declaration and its exhibits), the Tribe 

respectfully requests that such a denial be without prejudice so that it may resubmit the evidence, 

which is in fact relevant to the issues and not offered to mislead or distract the Court.     
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Plaintiff’s procedural argument regarding the Hash Declaration is also self-contradictory and 

circular.  For example, Plaintiff seeks to exclude all exhibits attached to the Hash Declaration.  At the 

same time, in making its own arguments and submitting its own declarations, Plaintiff actually relies 

upon and incorporates the very exhibits from the Hash Declaration that it seeks to exclude.  See e.g., 

Declaration of Michael Wynn, ¶ 10.  Plaintiff also attacks the Hash Declaration for alleged lack of 

personal knowledge, but then includes in its declarations statements that the declarants could never 

have personal knowledge of.  See e.g.,  Declaration of Joyce Markle, ¶ 9; Declaration of Nancy Ayala, 

¶¶ 16 and 18.   Similarly, Plaintiff attempts to attack the Referendum through the Declaration of Allen 

McCombs, but tellingly fails to include any picture of “referendum form” that he claims he was 

forced to sign despite the fact that he managed to take and submit multiple pictures of other forms 

such as the per capita signature page (which do nothing to support his allegation of fraud as it relates 

to the Referendum).   Finally, and perhaps most demonstrative of Plaintiff’s circular and self-

contradictory arguments, Plaintiff accuses the Tribe of submitting documents related to “irrelevant 

opinions about the legitimacy of the Tribal Council” that are only “offered into evidence . . . to 

mislead and distract the Court . . .”   Opposition, pages 15:28-16:3.  Plaintiff then submits page upon 

page of argument, declaration, and documentation regarding the identity of the purportedly legitimate 

Tribal Council, focusing the most attention on this issue that Plaintiff claims is “irrelevant” and only 

“offered into evidence . . . to mislead and distract the Court . . .”    

III. CONCLUSION 

For the reasons fully set forth herein and in the Motion, the Tribe respectfully requests that 

this Court grant its intervention pursuant to Fed. R. Civ. P. 24(a).  Alternatively, the Tribe respectfully 

requests that this Court grant it permissive intervention pursuant to Fed. R. Civ. P. 24(b).     

 RESPECTFULLY SUBMITTED this 31st day of May, 2013. 

 

ROSETTE, LLP 

By:  /s/ Geoffrey M. Hash______________  
Attorneys for Specially-Appearing Proposed 
Intervenor Defendant, the Picayune Rancheria of the 
Chukchansi Indians 

Case 1:13-cv-00609-LJO-MJS   Document 15   Filed 05/31/13   Page 11 of 11


