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Civil Case No.  13-246 (CKK) 

 

PLAINTIFF’S MEMORANDUM OPPOSING DEFENDANTS’ MOTION TO DISMISS 

 

I. INTRODUCTION 

 

 Defendants claim that the Court lacks jurisdiction because the Plaintiff City of Duluth 

(“City”) lacks standing.  They argue that the City: (1) has not alleged sufficient facts in the 

Complaint to establish that the agency action caused the injury alleged in the Complaint; (2) the 

City lacks prudential standing because the injury alleged does not fall within the zone of interests 

of the statute pertaining to these claims; and (3) the City is not a suitable challenger.  

 The motion to dismiss should be denied because the City has presented sufficient facts in 

the Complaint to demonstrate: 
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 (1) The Defendants’ actions prior to contract breach by the Fond du Lac Band of 

Lake Superior Chippewa (“Band”) and subsequent to the Band’s breach caused direct economic 

injury to the City; 

 (2) the City’s interests are within the zone of interests protected by the IGRA; and 

 (3) because the City interests are protected by the IGRA, the City is a suitable 

challenger to the Defendants’ actions.  

II. FACTUAL BACKGROUND 

 This dispute relates to the agreements entered into in 1994 between the City and the Fond 

du Lac Band of Lake Superior Chippewa (“Band”).  The facts supporting the City’s arguments 

herein are presented in the Complaint [Doc. No. 1].  Where applicable to the arguments 

presented by the City below, the City has made specific reference to the paragraph of the 

Complaint relied upon.  But the history of this gaming dispute begins in the 1980’s and the pre-

IGRA summary of this history was presented in the Complaint.   

 As explained in the Complaint, in 1984, representatives of the City and the Band came 

together to explore the creation of a gaming facility within the boundaries of Duluth.  At that 

time the Band did not have reservation lands in Duluth.  It was operating a bingo parlor on its 

rural reservation located west of Cloquet, Minnesota. 

 With the substantial assistance of the City, the Band acquired land in the downtown area 

of Duluth, had it placed into trust, and had it declared a part of its reservation.  This property is 

the site of the casino. The City also assisted the Band and its casino project by acquiring land 

adjacent to the casino site through its eminent domain powers and used City resources to finance 

and construct a municipal parking ramp adjacent to the casino.  The parking ramp was developed 

at City expense to serve casino customers and other businesses in the downtown area.  
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 In 1986 the City and Band entered into a series of agreements.  The purposes of the 1986 

agreements, among other purposes, were to create an economic development entity known as the 

Duluth-Fond du Lac Economic Development Commission and to develop a gaming facility.  

Among other provisions of the 1986 agreements, the Commission was given the authority to 

operate gaming within the Band’s downtown Duluth reservation and the revenue from the casino 

would be split as follows: the Band (25.5%), the City (24.5%), and the Commission (50%).  The 

revenues retained by the Commission were required to be used for economic development both 

on the Band’s reservation located near Cloquet, Minnesota and on its reservation within the 

downtown area of Duluth.  The Secretary of the Interior approved the 1986 agreements and the 

casino opened for business in September of 1986. 

 Following the 1988 passage of the Indian Gaming Regulatory Act (herein “IGRA”), 25 

U.S.C. §2701, et.seq., the Band sued the City alleging that the 1986 Contracts violated IGRA. 

And thus began the process by which the Band and the City renegotiated the 1986 agreements, 

which were subsequently approved by the Secretary of the Interior, found to comply with the 

IGRA by the NIGC Chairman, and formed the basis of a consent decree entered by the United 

States District Court for the District of Minnesota.   

III. ARGUMENT 

A. Standard of Review for Motions to Dismiss 

 From 1957 until 2007,  the standard applied by the federal courts when ruling on a 

motion to dismiss was the standard established in Conley v Gibson, 355 U.S. 41, 45-46 (1957).    

Conley established a proof standard for motions to dismiss and instructed courts to deny these 

motions unless it appeared beyond doubt that the plaintiff could prove no set of facts in support 

of his claim which would entitle him to relief.     
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 In Bell Atlantic Corp. v Twombly, 550 U.S. 544, 127 S.Ct. 1955 (2007), the Supreme 

Court rejected the “no set of facts” language as “an incomplete, negative gloss on an accepted 

pleading standard: once a claim has been stated adequately, it may be supported by showing any 

set of facts consistent with the allegations in the complaint.”  Id, 550 U.S. at 563.    In 

reformulating the appropriate proof standard the Court relied upon the guidance of Rule 8(a)(2) 

of the Federal Rule of Civil Procedure that “[f]actual allegations must be enough to raise a right 

to relief above the speculative level.”  Id., 550 U.S. at 555; 127 S.Ct. at 1965.  The complaint 

need only contain “enough facts to state a claim to relief that is plausible on its face.”  Id., U.S. at 

570, S.Ct. at 1974. 

 The Supreme Court again addressed the appropriate standard to be applied in Ashcroft v 

Iqbal, 556 U.S. 662, 129 S.Ct. 1937 (2009). The Court, noting the Twombly decision, addressed 

what was to be considered an adequate statement under Rule 8 and concluded that the facts set 

forth in the complaint must be sufficient to nudge claims presented across the line from 

conceivable to plausible.  Id  at 1950-1951. 

 Here, Defendants have asserted their motion under Rule 12(b)(1).  They do not challenge 

the factual assertions of the complaint; thus, their motion may be properly considered a facial 

challenge to jurisdiction.  “If a defendant mounts a "facial" challenge to the legal sufficiency of 

the plaintiff's jurisdictional allegations, the court must accept as true the allegations in the 

complaint and consider the factual allegations of the complaint in the light most favorable to the 

non-moving party.  I.T. Erby v. United States, 424 F. Supp. 2d 180, 182 (D.D.C. 2006), citing, 

See I.T Consultants v. Pakistan, 351 F.3d 1184, 1188 (D.C. Cir. 2003). 
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B. Standing 

 Article III of the United States Constitution restricts Federal Courts to adjudication of 

actual “cases” and “controversies.”  Warth v Seldin¸ 422 U.S. 490, 498-99, 95 S.Ct. 2197 (1975).  

“The principle of ‘standing’ is among several doctrines…which have developed to inform and 

define the ‘case or controversy’ requirement.” Id. (citations omitted).  As an aspect of 

justiciability, standing questions whether the plaintiff has alleged such a personal stake in the 

outcome of the controversy so as to warrant the invocation of federal court jurisdiction and 

justify the court’s remedial powers on his behalf.  Id., 422 U.S. at 498-99, S.Ct. at 2197 (quoting 

Baker v Carr¸ 369 U.S. 186, 204, 82 S.Ct. 691 (1962)).   

 In Lujan v Defenders of Wildlife , 504 U.S. 555 (1992) the Court summarized the 

elements of standing:  “[(1)] [the] plaintiff must have suffered an injury in fact’ -- an invasion of 

a legally protected interest which is (a) concrete and particularized; and (b) ‘actual or imminent’, 

not 'conjectural' or 'hypothetical,'; [(2)] there must be a causal connection between the injury and 

the conduct complained of -- the injury has to be ‘fairly . . . trace[able] to the challenged action 

of the defendant, and not . . . the result [of] the independent action of some third party not before 

the court’; [3] it must be ‘likely’ as opposed to merely ‘speculative’ that the injury will be 

‘redressed by a favorable decision’." Id., at 560-61 (internal citations omitted). 

 While Lujan sets out the elements of standing for which the plaintiff bears the ultimate 

burden of proof, the case was an appeal from a motion for summary judgment, while here the 

context is a motion to dismiss under Rule 12(b)(1).  Thus, Lujan is not instructive on the 

standard of proof applicable to this motion.  Indeed, the Court in Lujan acknowledged that the 

burden of proof for purposes of a motion for summary judgment is not the same as the pleading 

standard applicable to a motion to dismiss.  It said that “At the pleading stage, general factual 
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allegations of injury resulting from the defendant's conduct may suffice, for on a motion to 

dismiss we ‘presum[e] that general allegations embrace those specific facts that are necessary to 

support the claim…” Id. at 561.   

 1.   The City has alleged sufficient facts in the Complaint to establish that the 

 Defendants’ arbitrary and capricious actions directly caused an actual injury to the 

 City.  

 

 Defendants assert that the City has failed to demonstrate standing because it has failed to 

show that the Notice of Violation (“NOV”) caused injury to the City.  They are attempting to 

weave an argument better suited to supporting either a motion for summary judgment or a 

closing argument at trial than demonstrating that it is entitled to dismissal under Rule 12(b)(1).    

 The Complaint asserts facts that sufficiently demonstrate the existence of an actual injury 

that can fairly be traced to the actions of the Defendants.  The injury at issue is not only the 

Band’s failure to pay rent to the City from 2009-March 31, 2011 (the initial term of the 

agreements), but also for the rental payments that would have been awarded through arbitration 

for the extension term.  But for the NOV, the Band would have been unable to avoid its 

contractual obligations imposed under the 1994 Consent Decree.   

 Defendants primarily rely on Microwave Acquisition Corp. v. FCC¸145 F.3d 1410 

(D.C.Cir. 1998) to support their argument that the City has failed to assert sufficient facts in the 

Complaint to demonstrate the elements of standing, but this reliance is misplaced.  In Microwave 

Acquisitions, MCI Communications Corp. (MCI) purchased Qwest and a short time later began 

negotiations to sell Qwest to Microwave Acquisition Corp. (MAC).  In its complaint, MAC 

alleged these negotiations resulted in an enforceable contract.  MCI then agreed to sell Qwest to 

Southern Pacific Telecommunications Co. (SP) and applied to the FCC for approval of the 

transfer to SP.  In response, MAC filed a motion with the FCC to deny the transfer and also filed 
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separate lawsuits against MCI and SP, asserting a contractual right to acquire Qwest.  In 

December of 1994, the Common Carrier Bureau (Bureau) approved the transfer to SP, 

concluding, in part, that MAC lacked standing to oppose the transfer because its alleged injury 

was neither fairly traceable to nor redressable in the transfer proceeding.  MAC sought review of 

the Bureau’s decision by the FCC.  The FCC denied the application, in part, because it agreed 

with the Bureau that MAC lacked standing because MAC's injury, which involved an alleged 

breach of contract between MAC and MCI, was not traceable to Commission approval of the 

transfer, was not redressable, and continued unchanged after the challenge. Id. at 1412. 

 The D.C. Circuit Court affirmed.  On the issue of the causation prong of standing, the 

Court noted that causation examines whether it is substantially probable that the challenged acts 

of the defendant, not of some absent third party, caused the particularized injury of the plaintiff 

’." Id.  The Court concluded that MAC's loss was not attributable to the transfer proceeding, but 

to the alleged breach of contract by MCI, that transfer proceeding could not have caused the 

alleged breach, which occurred before the transfer application was ever filed, and would have 

continued whatever the FCC’s decision.   

 Here, the facts are substantially different.  Unlike the FCC, which took no action that 

impacted the litigation between MAC and MCI, here the City has presented facts in the 

Complaint to support its assertion that the issuance of the NOV at the request of the Band, which 

occurred after the City had been awarded partial summary judgment as to liability in its suit 

against the Band, materially altered the legal relationship between the City and the Band.  The 

NOV served as the basis for the Band’s subsequent motion under Rules 60(b)(5) & (6) to avoid 

its liability for breach for the initial term of the agreement, to avoid any obligations under the 
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extension, and to avoid its obligation under the Consent Decree.  But for the NOV, the Band 

would not have been able to assert the Rule 60(b) motion.   

  While it is true that the Band first breached the contract prior to the NOV, this is where 

the similarity between the City’s claims and Microwave Acquisition Corp. end.  Unlike the FCC, 

which had no involvement in the negotiations or formation of the agreement between the parties 

to the MAC-MIC litigation, the City has presented facts demonstrating that the Defendants’ legal 

position with regard to 1994 Agreements resulted in a substantial change of position between the 

City and the Band, the Defendants took action which interfered with the legal victory the City 

achieved in the lawsuit initiated by the City that is currently pending in the Minnesota District 

Court, and the City’s legal rights have been substantially harmed as a result of the Defendants’ 

actions.  

 The factual allegations in the Complaint, which the Court is required to assume are true, 

summarize the participation of the Defendants in the creation of the 1994 Agreements between 

the City and the Band, the actions of the Band pre-NOV, and the impact of the NOV on the 

litigation between the City and the Band:  

● “In 1986 the City and Band entered into a series of agreements (herein “1986 

Contracts”).  The purposes of the 1986 Contracts, among other purposes, were to create an 

economic development entity known as the Duluth-Fond du Lac Economic Development 

Commission, and to develop a gaming facility on the Casino Property.  Complaint [Doc. No. 

1]¶12 

 

● The Secretary of the Interior approved the 1986 Contracts, and the Casino opened for 

business in September of 1986. Id.¶14 

 

●  [After enactment of the Indian Gaming Regulatory Act (IGRA),] the Band filed a 

petition with the NIGC seeking an expedited review of the legality of the 1986 Contracts in light 

of the enactment of IGRA. Id. ¶17 

 

● On September 24, 1993, the NIGC issued a determination that the operation of the Casino 

under the 1986 Contracts violated IGRA.  The NIGC deferred the commencement of any 
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enforcement action in order to allow for mediation between the parties and offered its mediation 

services. Id. ¶18 

 

● Under the auspices of the Chairman of the NIGC, the Band and the City commenced 

negotiations.  The parties desired to restructure the 1986 Contracts to bring them into compliance 

with IGRA, gain the approval of the NIGC and the Secretary, and allow for the continued 

operation of the Casino. Id.¶19 

 

● With the NIGC’s assistance, the City and the Band reached an agreement that 

restructured the ownership and control of the gaming operation at the Casino.  The terms of the 

settlement were set forth in an agreement entitled “Agreement Between the City of Duluth and 

the Fond du Lac Band of Lake Superior Chippewa Indians Relating to the Modification and 

Abrogation of Certain Prior Agreements” (herein “1994 Contracts”). Id. 20 

 

● The 1994 Contracts consisted of one umbrella agreement entitled “Agreement Between 

the City of Duluth and the Fond du Lac Band of Lake Superior Chippewa Indians Relating to the 

Modification and Abrogation of Certain Prior Agreements” (“herein “Umbrella Agreement”) and 

six subcontracts serving as exhibits to the Umbrella Agreement. Id. ¶21 

 

● The 1994 Contracts memorialized the settlement, which was comprised of the following 

key elements: 

 a. Pursuant to a Sublease and Assignment of Gaming Rights Agreement (herein 

“Sublease”), the Band sublet the Casino from the Commission, took control of the operation and 

regulation of all gaming at the Casino, and obtained sole propriety interest is such gaming.   

  1. The rent paid by the Band to the Commission under the Sublease was 

assigned by the Commission to the City.  Pursuant to the Sublease, the Band agreed to pay to the 

City nineteen (19%) of the gross revenues from video games of chance as rent for the Band’s 

sublease during the initial term of the Sublease. 

  2. The expiration of the initial term of the Sublease was to end on March 31, 

2011.  An extension term provided for in the Sublease was a period of time beginning on March 

31, 2011 and ending on March 31, 2036. 

  3. The amount of rent for the extension term was not determined; instead, the 

Sublease required the City and the Band to meet and negotiate the rent for the extension term on 

or before January 1, 2010, and in the absence of an agreement, to submit the issue to arbitration. 

Id.¶22. 

 

● The City and the Band submitted the 1994 Contracts to the NIGC for review and 

approval.  The NIGC determined that the 1994 Contracts fully complied with IGRA.  The 1994 

Contracts were approved by the Secretary of the Interior, by its Acting Area Director. Id.¶23  

 

● In reliance upon the NIGC’s and Secretary’s approval of the 1994 Contracts, the City and 

the Band entered into and filed with the district court a Stipulation and Consent Order (herein 

“Stipulation”) seeking approval of the settlement agreement, which was comprised of the 1994 

Contracts.  See, Fond du Lac Band of Lake Superior Chippewa v. City of Duluth, United States 

District Court for the District of Minnesota, Civ. No. 5-89-0163.  Id.¶24 
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● In a separate Report and Recommendation to the district court dated June 20, 1994, the 

NIGC Chairman advised the court of its approval of the 1994 Contracts and expressly informed 

the court that the agreements were “fully consistent with the IGRA”. Id.¶26 

 

● On July 29, 1994, the district court entered its Consent Decree approving the settlement 

of the parties based upon the 1994 Contracts.  The court retained jurisdiction over the matter, to 

ensure the obligation of the parties to comply with all provision of the 1994 Contracts through 

the 1994 Consent Order. Id.¶27 

  

● The 1994 Contracts, which were approved by the Secretary, the NIGC, and the district 

court have not been modified.” Id.¶28    

 

 These facts demonstrate that the NIGC and its Chairman were active participants in the 

negotiations and creation of the 1994 Agreements that are the subject of the NOV issued in July, 

2011.  The City and the Band, negotiated in good faith and in reliance upon the guidance of the 

NIGC and then Chairman Hope, and altered their legal relationship.  In reliance upon the 

approval of the NIGC, the City and the Band stipulated to the entry of the 1994 consent decree.  

Based upon the recommendation of Chairman Hope to the Minnesota District Court, the court 

approved the stipulation and issued the consent decree.  Unlike the FCC, which played no role in 

the formation of the contracts at issue, here the NIGC and its Chairman were key players to the 

formation of the 1994 Agreements.   

 The City has also asserted sufficient facts demonstrating that the actions of the 

Defendants in 2011 played a key role in the damages that the City has suffered as a result of the 

Band’s breach because Defendants’ actions have become the basis for the Band’s efforts to 

relieve itself of its contractual obligations. 

● “In January of 2009, the Band notified the City that it believed it had overpaid rent under 

the terms of the Sublease, and further advised the City that the overpayment included the entire 

period of the Sublease from its execution in 1994 through the third quarter of 2008.  The Band 

also notified the City that the Band was withholding all further rent payments due to this alleged 

overpayment of rent during the preceding 14 years.  Id. ¶29   
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● On or about August 6, 2009, the Band through its Reservation Business Committee, and 

in violation of the 1994 Contracts and Consent Decree passed Resolution No. 1316/09 

immediately ceasing all payments to the City due under the 1994 Contracts. Id. ¶31 

 

● In response to the Band’s action, the City commenced an action against the Band seeking 

declaratory and injunctive relief to enforce the 1994 Contracts and Consent Decree.  See, City of 

Duluth v. Fond Du Lac Band of Lake Superior Chippewa, United States District Court for the 

District of Minnesota, Civ. No. 09-2668.  Id. ¶32 

 

●  On April 21, 2010, the district court issued it Memorandum Opinion and Order granting 

in part, and denying in part, the City’s motion for summary judgment.  [See, City of Duluth v 

Fond du Lac Band of Lake Superior Chippewa ,] 708 F.Supp. 2d 890 [(D. Minn. April 21, 

2010)].  The court granted the City’s motion as to liability.  In its Order, the court concluded that 

the Band failed to demonstrate a change in the law justifying the Band’s actions.  The court 

denied dispositive relief as to the amount of damages and held that the issue of the appropriate 

accounting method for the rent determination under the Sublease was to be tried.”   Id.¶33. 

 

 Thus, as of April 21, 2010, the Minnesota District Court had determined that the 

contracts were valid and legally enforceable and that the accounting dispute would be tried.  If 

the Defendants had not interfered, the remaining accounting dispute would have been tried, and 

the City and the Band would have completed arbitration on the extension term of the agreement.  

 But the Defendants took action that has substantially changed the legal positions of the 

City and the Band: 

● “…By letter dated August 16, 2010, the Band requested that the NIGC reexamine the 

1994 Contracts and make a limited order prohibiting the Band from making further payments to 

the City, but otherwise allowing for the continued operation of the Casino.  Id.¶34  

 

 ● In a letter dated October 20, 2010, Defendant Stevens notified the Band and City that the 

NIGC was reviewing the 1994 Contracts as requested by the Band.  Both the City and Band 

participated in and submitted briefs to the NIGC’s Enforcement Division….. Id. ¶ 35   

  

●   By Order dated May 13, 2011, the district court denied the Band’s motion for a 

continuance pending the completion of the NIGC’s review, and ordered the Band and City to 

submit to binding arbitration on the issue of the amount of rent for the twenty-five year extension 

term of the 1994 Contacts.  See, City of Duluth v. Fond Du Lac Band of Lake Superior 

Chippewa, Civ.No.09-2668 [Doc. No. 179 (adopting Report and Recommendation, Doc. No. 

178)]. Id. ¶37  

 

● An arbitration hearing between the Band and the City commenced and the City 

completed presentation of its case-in-chief on July 12, 2011.  On July 12, 2011, the NIGC issued 
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NOV-11-02.  By NOV-11-02 the NIGC, by Defendant Stevens, changed its previous opinion 

that the 1994 Contracts complied with the IGRA.   Defendant Stevens concluded that the 1994 

Contracts violated the IGRA’s mandate that the Band retain “sole proprietary interest” in and 

“responsibility for” its gaming activity.  The Band was ordered to cease performance under the 

1994 Contracts “of those provisions identified in [the] NOV as violating IGRA”.  In NOV-11-02 

Defendant Stevens failed to identify any change in IGRA or regulations promulgated under 

IGRA that changed the legal basis for, and the legal validity of, the initial approval of the 1994 

Contracts by the NIGC. Id.¶38. 

 

● In response to NOV-11-02, the parties stayed arbitration pending a determination of the 

impact of NOV-11-02 on the process. Id.¶39.   

 

● The Band did not appeal NOV-11-02. Id.¶40. 

● On July 21, 2011 the City filed a petition with the NIGC seeking to intervene in order to 

perfect an appeal of NOV-11-12.  Despite the fact that the City participated in the review and 

submitted its position on the validity of the 1994 Contracts, the NIGC rejected this petition 

contending that the City was not a respondent to NOV-11-12; therefore, the City could not 

initiate an appeal before the Commission. Id.¶41. 

 

● In response to NOV-11-12, the Band took the following actions: 

 a. On July 19, 2011, the Band’s Reservation Business Committee passed Resolution 

No. 1242/11, which in pertinent part, mandated the following actions: 

   

  1.      adopted the NIGC’s new interpretation of the IGRA’s sole-proprietary-

interest provision as set forth in NOV-11-12;   

  2. ceased all activities under the 1994 Contracts that could result in the 

imposition of sanctions under NOV-11-12; 

  3. repealed the Fond-du-Luth gaming regulations adopted under Resolution 

No. 1217/94, Ordinance No. 02/95 (making the City Building Code applicable to the Casino), 

Ordinance No. 09/93( relating to public meeting laws and public contracting standards),  “and 

any other terms, codes, or regulations that may be interpreted as non-compliant with the 

NOV”…; and  

  4. applied the Band’s gaming regulations adopted under Resolution No. 

1174/93 and “all other Band ordinances and regulations applicable to its gaming operations shall 

apply with full force and effect to the Fond-du-Luth Casino..”.  Id. ¶42. 

 

●  On July 22, 2011, the Band filed a motion for relief from the Consent Decree under Rule 

60(b), Fed.R.Civ.P.  See City of Duluth v. Fond Du Lac Band of Lake Superior Chippewa, 

United States District Court for the District of Minnesota, Civ.No.09-2668 [Doc. No. 207].” 

Id.¶44 

 

● In the district court’s Memorandum Opinion and Order, filed on 11/21/11 in City of 

Duluth v. Fond Du Lac Band of Lake Superior Chippewa, Civ.No.09-2668 [Doc. No. 231] 

(herein “Rule 60(b) Order”), the court ordered as follows: 
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 a. granted, in part, the Band’s motion for relief under Rule 60(b), insofar as it 

requested that the Band be relieved of any further compliance with its obligations under the 1994 

Contracts;  

 b. denied, in part, the Band’s motion, insofar as it requested retroactive relief, 

including relief from payments due the City for the years 2009-2011, and including the right to 

pursue its counterclaims seeking refund of all rent already paid to the City; and 

 c. ordered trial, to be confined to the issue of the accounting method to be used to 

determine the Band’s rent due to the City under the Sublease. Id. ¶46  

 

● Both the Band and the City appealed the Rule 60(b) Order to the United States Court of 

Appeals for the Eighth Circuit.   On January 14, 2013 the Court issued its opinion affirming Rule 

60(b)(5) relief and remanding for further consideration the Band’s motion for Rule 60(b)(6) 

relief.   The City’s petition for en banc review was denied on February 20, 2013.  See, City of 

Duluth v Fond Du Lac Band of Lake Superior Chippewa, 702 F.3d 1147 (8th Cir. 2013). Id.¶47  

 

● The Band continues to operate the Casino and enjoy the economic benefits made possible 

only through the assistance, support, and consent of the City.” Id.¶47.   

 

 The Eighth Circuit Court of Appeals acknowledged the vital role of the NOV in the 

subsequent Rule 60(b) motion:  

Following this action by the NIGC, the Band moved in the district court under Fed. R. Civ. 

Pro. 60(b) for dissolution of the consent decree. Citing the NIGC's determination that the 

consent decree was in violation of IGRA, the Band asked for prospective relief from any 

further obligation to comply with the decree. It also requested retrospective relief in the 

form of repayment of the rent it had paid to the City since 1994 and also asked that it be 

released from having to pay rent it had withheld from the City for the period 2009-2011. 

 

 Id., 702 F.3d 1147, 1151-52 (8
th

 Cir. 1-14-2013).  

 The court further relied upon the action of the NIGC in its analysis of Rule 60(b):  

In the situation here, the NIGC's change in the law governing Indian gaming made illegal 

what the earlier consent decree was designed to enforce. In its discussion of legal change, 

the Court categorically stated in Rufo that a "consent decree must . . . be modified if . . . 

one or more of the obligations placed upon the parties has become impermissible under 

federal law." The 2011 decision by the NIGC, the agency authorized by Congress to 

interpret and enforce IGRA, ruled that the 1994 arrangement between the City and the 

Band violated IGRA. That determination provides ample support for the district court's 

decision to grant prospective relief from continued enforcement of the 1994 consent decree 

into the 2011 to 2036 period since continued execution of the agreement would be "no 

longer equitable.” 

 

 Id. at 1153-54 (internal citation deleted).  
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 The City has not only alleged specific facts demonstrating that the action of the 

Defendants had a direct impact on changing the legal relationship of the City and the Band in 

1994, the NOV also served as the basis for the Band to move for the dissolution of the consent 

decree, and the Eighth Circuit agreed that the NOV had a direct impact on the continued validity 

of the parties contract and the consent decree.  

 But the Defendants disingenuously argue its actions did not have a direct causal impact 

because the Band could have closed the casino in response to the NOV; thus, the NOV did not 

cause the City’s harm.   This effort to rewrite history ignores the plain language of the NOV.   

The NOV did not mandate closure of the casino; instead the NIGC identified the measures 

required to correct the violation as follows: “The Band must cease performance under the 

1994 of those provisions identified in the NOV as violating IGRA.  This applies to the entire 

42 year term of the 1994 Agreements.” Doc. No. 8-1, pg. 18, ¶ G.  The NOV gave the Band an 

‘out’ which did not require closure, and the Band used this ‘out’ to avoid its contractual 

obligations, continue to operate the casino, and keep the rent payments otherwise due the City.  

 Not only have the Defendants reversed their prior approval of the 1994 agreements, 

which had not been amended during the intervening period, the action was done only after an 

express request by the Band.  The Band was ordered to stop performance under the 1994 

Agreements of those provisions that allegedly violated IGRA, it was not ordered to close the 

casino.  The Band used the NOV to avoid its rent obligations and obligations to negotiate rent for 

the extension term under the 1994 Agreements and consent decree.   

 Defendants argument that the Band had the right to cease operating under the terms of the 

agreements also misstates the agreements.  The Sublease and Assignment of Gaming Rights 

[Doc. No. 8-1] required the Band to pay to the City a percentage of the gaming revenues.  Doc. 
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No.8-1, pg.10, Sec.4.2.1.   Under the agreement, if the Band is conducting gaming, it owes the 

City a percentage. While the Band may have had the right to discontinue operations, it did not 

have the right to stop rent payments to the City and continue to operate during the first term or 

the extension term.  Given the NOV the City cannot sue the Band for its continued operation 

because the Defendants’ have declared the agreements violative of IGRA.    

 The Complaint clearly identifies the essential facts that nudge the City’s claims across the 

line from conceivable to plausible.  The City has clearly set forth sufficient facts in the 

Complaint to demonstrate that the Defendants’ actions directly caused harm to the City by 

providing the basis for the Band to seek the dissolution of the 1994 Consent Decree.   

 2. This action will provide a basis to redress the City’s injury.  

 The other requirement of standing articulated in Lujan is that the action provides a basis 

for relief.  The relief the City is seeking is an order “reversing NOV-11-02, setting aside all 

actions taken in its enforcement and ordering Defendants to take all necessary corrective action 

to reinstate the preexisting legal rights of the City.”  Complaint, Prayer for Relief, ¶3 [Doc No. 

1] "Redressability examines whether the relief sought, assuming that the court chooses to grant 

it, will likely alleviate the particularized injury alleged by the plaintiff."  Microwave Acquisition 

Corp., 145 F.3d at 1413, quoting Florida Audubon Soc'y v. Bentsen, 94 F.3d at 663-64. 

 The relief the City seeks will alleviate the particularized injury.  Indeed, the Eighth 

Circuit observed that only through this action can the City challenge the validity of the NOV: 

“While the City may question the validity of the NIGC's current position, such challenges 

are properly made under the Administrative Procedure Act (APA). 5 U.S.C. § 702.  The 

NIGC is not a party to this litigation, and the City has not made a showing that the review 
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process established by Congress in the APA might be circumvented here. See 5 U.S.C. § 

703.”  City of Duluth v Fond Du Lac Band, 702 F.3d at 1153.   

 If the City prevails in this action, the reversal of the NOV will provide the basis for the 

City to return to the Minnesota District Court and assert its own motion under Rule 60(b)(5)&(6) 

to reinstate the Consent Decree and the 1994 Agreements, or if the judgment is not final, assert a 

motion for reconsideration of the earlier order relating to the Band’s Rule 60 motion.  Since, as 

observed by the Eighth Circuit, this action is the only proceeding available to the City to 

challenge the validity of the NOV, clearly this Court has the authority to issue an order that 

provides the City with relief.  

C. Prudential Standing Exists. 

 The Defendants also claim that dismissal is required because the City does not have 

prudential standing.   It argues that: (1) the City cannot satisfy the prudential standing test 

because it is not an entity regulated by IGRA; or (2) an intended beneficiary of IGRA; or (3) a 

suitable challenger.  

 1. Prudential standing does not require that the City demonstrate that is a 

 regulated entity and the City is an entity whose interests are within the zone of 

 interest protected by IGRA.  

 

 The City has presented sufficient facts in the Complaint to demonstrate that it satisfies the 

prudential interest prong of standing jurisprudence.    

 The doctrine of prudential standing provides that “a person suing under the APA must 

satisfy not only Article III's standing requirements, but an additional test: The interests he asserts 

must be ‘arguably within the zone of interests to be protected or regulated by the statute’ that he 

says was violated.”  Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v Patchak, 132 

S.Ct. 2199, 2210 (2012) quoting,  Association of Data Processing Serv. Orgs., Inc. v. Camp, 397 
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U.S. 150, 153, 90 S.Ct. 827 (1970).  The test a plaintiff “must meet ‘is not meant to be especially 

demanding.’ We apply the test in keeping with Congress's ‘evident intent’ when enacting the 

APA ‘to make agency action presumptively reviewable.’  We do not require any ‘indication of 

congressional purpose to benefit the would-be plaintiff.’  And we have always conspicuously 

included the word ‘arguably’ in the test to indicate that the benefit of any doubt goes to the 

plaintiff. The test forecloses suit only when a plaintiff's ‘interests are so marginally related to or 

inconsistent with the purposes implicit in the statute that it cannot reasonably be assumed that 

Congress intended to permit the suit.’ ” Id. (internal citations omitted; emphasis added) 

 Defendants argue that the City cannot satisfy the prudential standing test because it is not 

an entity regulated by IGRA or an intended beneficiary of IGRA.  Defendants acknowledge that 

its authority is limited to enforcement against tribes, tribal operators of an Indian game, and 

management contractors.   Defendants’ Memorandum [Doc. 8] pg. 13.   Defendants also concede 

that the 1994 Agreements provide that the Band will operate the casino and that the sublease, 

through which the City is entitled to receive the rent payable by the Band to the Commission, is a 

lease and not a management contract. Id., pg. 14.  Defendants then use these facts to argue that 

since the Defendants do not have the authority to regulate leases, the City is not a regulated 

entity under IGRA and lacks standing.   Essentially, Defendants are arguing that the City cannot 

sue them for taking regulatory action, which they now concede exceeded their statutory 

authority.   Defendants seem to be arguing that even though they have exceeded their authority, 

the City has no legal ability to sue them.  But the City does not need to be a regulated entity in 

order to have prudential standing and the Defendants’ argument that only regulated entities may 

challenge an agency action has been rejected by the Supreme Court decision in Patchak.   
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 Defendants rely on Hazardous Waste Treatment Council v Thomas¸ 885 F.2d 918 

(D.C.Cir. 1989) to support their argument that prudential standing exists only when the plaintiff 

is regulated by the statute that forms the basis of their claim.  See, Doc.No.8 at pg. 13.  

Defendants’ analysis of this case is flawed.  The court stated that “ As a general matter, there are 

two types of parties with the right incentives to police an agency's enforcement of the laws it 

administers. First, those whom the agency regulates have the incentive to guard against any 

administrative attempt to impose a greater burden than that contemplated by Congress. Second, 

those whom the agency was supposed to protect have the incentive to ensure that the agency 

protects them to the full extent intended by Congress.” Hazardous Waste Treatment Council,   

885 F.2d at 922.  Thus, the court did not limit prudential standing to those whom the agency 

regulates.  As to those plaintiffs who are not regulated entities the court equated the protected 

person prong of its test to the zone of interest test.  Id. (“We are left with the question whether 

the interests of the firms on behalf of which HWTC sues are arguably within the zone of interests 

Congress intended to protect.”)  To the extent Defendants argue that zone of interest equates to 

regulated party interests, the argument is unsupported by HWTC and also conflicts with the 

Supreme Court’s decision in Patchak. 

 Patchak involved a challenge by a private landowner to the Secretary of the Interior’s 

decision to take land into trust on behalf of an Indian tribe for the purposes of creating a 

reservation upon which the tribe could conduct gaming.  Mr. Patchak lived near that land and 

challenged the Secretary's decision under the APA, 5 U.S.C. § 701 et seq.   He claimed that the 

Secretary lacked authority under 25 U.S.C. § 465 to take title to the land, and alleged economic, 

environmental, and aesthetic harms from the casino's operation.  Id. at 2202-03.  The 

Government argued that the relationship between Section 465 and Patchak's interests were 
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insufficient to establish prudential standing because the statute focused on land acquisition, 

whereas Patchak's interests related to the land's use.  Id. at 2210.   The Court found the 

Government’s argument “unpersuasive”. Id.   In reaching this conclusion the Court instructed 

that the prudential interest test “forecloses suit only when a plaintiff's “interests are so marginally 

related to or inconsistent with the purposes implicit in the statute that it cannot reasonably be 

assumed that Congress intended to permit the suit.”  Id. at 2210.  The Court then went on to 

analyze the purposes of Section 465 and concluded that the broad purpose of the law involved 

land use and how that use impacted surrounded land uses.  Id. at 2211.   

 The Government attempted to narrow the purposes of Section 465 by arguing that its 

purpose was limited to land acquisition and did not involve land use.  Id. at 2211.  But the Court 

rejected this effort to narrow the purpose of Section 465 and observed that “As in this very case, 

the Secretary will typically acquire land with its eventual use in mind, after assessing potential 

conflicts that use might create. And so neighbors to the use (like Patchak) are reasonable--

indeed, predictable--challengers of the Secretary's decisions: Their interests, whether economic, 

environmental, or aesthetic, come within § 465's regulatory ambit.”  Id. at 2212    

 Patchak was not a person regulated under the statue at issue, yet the Court concluded that 

he had standing to sue because he was able to demonstrate that his interests were “arguably 

within the zone of interests to be protected or regulated by the statute” allegedly violated.  Id. at 

2210 

 Here, Defendants similarly attempt to narrow the impact of IGRA by arguing that IGRA 

was intended to (1) regulate Indian gaming; and (2) ensure that Indian tribes were the sole 

beneficiaries of gaming.  But the express language of IGRA belies this argument.  Congress 

identified the purposes of IGRA and provided in relevant part to this dispute that IGRA was 
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intended “ to provide a statutory basis for the regulation of gaming by an Indian tribe adequate to 

……..ensure that the Indian tribe is the primary beneficiary of the gaming operation…”  25 

U.S.C.§2702(2).  The use of the phrase “primary beneficiary” indicates the intent that gaming 

benefit tribal entities and other entities.  And Congress expressed this intent by identifying other 

entities intended to be benefitted by Indian gaming.  Congress authorized tribes to spend 

proceeds of gaming “to help fund operations of local government agencies.” 25 

U.S.C.§2710(b)(2)(B)(v).  Thus, local government agencies were also intended by Congress to 

benefit from Indian gaming by providing tribes with the authority to assist in the funding of local 

government agencies.   

 Here, the Band and the City reformed their 1986 Agreements with the advice and 

assistance of the NIGC and Chairman Hope.  The approval of the Chairman allowed the Band 

and the City to alter their legal positions and agree upon a way for the 1994 Agreements to 

preserve one of the goals of the 1986 Agreements, which was to provide funding for the City’s 

operations, while coming into compliance with the IGRA.  Since IGRA expressly allows a tribe 

to use gaming revenue to support local government, it is clear that the contribution to the City’s 

funding through receipt of gaming proceeds is within a “zone of interest” of IGRA.   

 The NOV, which required the Band to stop paying rent to the City pursuant to the 

sublease, caused direct harm to that interest.  By authorizing tribes to provide funding to local 

government agencies Congress manifested its intent to protect the interests of local governments.  

The City’s legal rights provided for in the 1994 Agreements and consent decree are interests 

related to and consistent with the express purposes of IGRA and it cannot be reasonably assumed 

that when those interests have been harmed by the actions of the NIGC and its Chairman 
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Congress did not intend to permit the suit to protect those interests.  See Patchak, 132 S.Ct. at 

2210. 

 2. The City is the only suitable challenger to the Defendants’ arbitrary and 

 capricious actions. 

 

 Defendants argue that the City is not a suitable challenger to the NIGC’s actions because 

it has no interest in ensuring that the NIGC’s interpretation of the sole proprietary interest 

requirement is consistent with IGRA’s intent.   Under its analysis who would be a suitable 

challenger?  Certainly not the Band, who benefits by the action because it can use the decision as 

a legal platform to void the 1994 Agreements and consent decree, and avoid its contractual 

obligations.  Defendants appear to argue that no entity is a suitable challenger to its action; 

therefore, apparently, they cannot be challenged.  Defendants appear to promote a position of 

regulatory absolutism.  Such absolutism is not a position supported by the APA or by the 

Supreme Court.  

 Section 702 of the APA provides for judicial review at the behest of any person 

“suffering legal wrong because of agency action, or adversely affected or aggrieved by agency 

action within the meaning of a relevant statute…." 5 U.S.C. § 702.   The Supreme Court has 

“construed that Act not grudgingly but as serving a broadly remedial purpose.”  Association of 

Data Processing Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 156 (1969).  “There is no presumption 

against judicial review and in favor of administrative absolutism unless that purpose is fairly 

discernible in the statutory scheme.”  Id. at 157. 

 The concept of suitable challenger is only a factor when the plaintiff is not an intended 

beneficiary of the statute at issue.  See, Hazardous Waste Treatment Council, 885 F.2d at 922-23  

(“in order to have standing, a non-beneficiary must show "less than a . . . congressional intent to 

benefit but more than a 'marginal[] rela[tionship]' to the statutory purpose.’  Having done so, they 
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may be regarded as "suitable challengers" of agency action, and as such, have standing under the 

zone of interests test.”) (internal citation omitted). 

 Here, the City has demonstrated that Congress intended to benefit tribes, by ensuring that 

they are the “primary beneficiaries” of gaming (25 U.S.C.§2702(2)),  but also intended to benefit 

local government agencies, by authorizing tribes to share gaming proceeds (25 

U.S.C.§2710(b)(2)(B)(v)).  It is in the interests of a local government agency to ensure that an 

agreement with a tribe providing for the agency’s receipt of gaming proceeds complies with 

IGRA.   It is always in the interests of parties to a contract to ensure that the contract does not 

violate applicable law.  But it is also within the legitimate interests of a government agency, to 

ensure that the tribe is not able to avoid its contractual obligations under a contract previously 

approved by the NIGC, by obtaining from the NIGC a reversal of its previous approval.  This 

interest aligns with the tribe’s interest because contracts that are subject to avoidance at the 

request of the tribe and whims of the NIGC are not contracts that local agencies will agree to. 

Without the ability to reliably share revenue with local agencies tribes will be limited in their 

ability to locate gaming within the jurisdiction of local governments.  This is especially so 

where, as is the case here, the reversal is not based upon any amendment of the contract terms, 

violation of the contract terms by the local government agency, or required by a change is statute 

or regulation.  No local government is going to allow a tribe to create new reservation land 

within its jurisdiction, thus removing that land from its taxing power and governmental control, 

and utilize local governmental resources such as advantageous location, roads, and public safety 

services unless it is compensated.  Only by having the ability to challenge NIGC actions that 

cause harm to these contractual relationships will local governments be willing to partner with 

tribes to achieve mutual economic advantage.  
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 Protecting contracts previously approved by the NIGC from the subsequent arbitrary 

action of the NIGC is an interest of benefit to tribes and local government.   Because the City’s 

interests, which are protected by the IGRA, were impacted by the NOV, the City is a suitable 

plaintiff in this case.  

CONCLUSION 

 This suit is a proper action under the APA to challenge the action of the Defendants. The 

City’s legal interests, which are within the zone of interests protected by the IGRA, have been 

directly impacted by the actions of the Defendants.  This Court has the ability to grant the City 

effective relief.  The City has presented sufficient facts in the Complaint to demonstrate its 

standing and right to present this challenge.  The motion to dismiss must be dismissed.  

Dated this 7
th

 day of June, 2013. 
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